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In Vol IV l^age J55 line 1 !• fitr • time lo rtad • time to deiKirt ” 

Vol V' 530 iino^ll Jor ■* DtUiul^itt,' f«iicl * I'UiiiUll 

'labic ui CaHib» viii toliiuiii J Id’kt liiu, < ruir v Johnson, 

far - 20 >” nml • TIO 

Voh Vf S Tiar^inal notL, liiii iO , fin * on« whiLli* rinij ** one uf whirh 

3^5 Jo the Kino « Box MArf^inal iiotL * Ail iiidiiiiiRiit tliargotl 
Umt Che prisoner feliintously h'ul lalseZ% iiiaili., lorgeci jiitl curin- 
urKitotl a LcrUiii |iruiLii>»s^iry note lur ilii. |•■iynuniol inonify 
fvliicli was n> I'ollvws * Cln clemtiul, wi pruini^ to Mts- 
tLiuies S' }y aim! S D skirv^ inle»<SLs J«»r tin. tiiiu Ining nl thfr 
PruviiicjiC I^Hiiglitirsi’ S(A,ictv hi Id at Ur %, thr ihtffi 

or tLeir &ULCC4sor>- in iixty-lour uilli * 

per Leal m^e^cst Coi thi -^lti i. b ihu rct^uict &Ims 7lh cl ly («C 
I\bruar^t lrtl'3 hor !• u itirl if* Hiisi is a V'lhil prii* 
niissory note. riL'iiij the aif *t ^ i J * 25 , iiikI the eomietioaf 
was aflirmekl '* 

770 MarKioai note, line. » , rlfir ' ' 

44S line ,/Ij#- ^rLruve nu ci/tii/« r ti-uni«" rcriri ** ui 

164 Marguittl note to Ihijm/l hiusiaw IJiiclii iii'tvinrn.nc that 
after IcMuJing iIh * «r!'<.s !■- <1 i|> nh* I on tliL \oy«igL luul 

lost, die PlainLill ljjjml* ow.i on |ir*K>l fla it tin. sliijr, hclorc 
tjie had half hir luwfl i*ri\eiL rroni li^r iiiut»rin^s 

and Ifut ' 

*yjl iBbt hue but 6 I'Ui nwi Siowants* 

line 4 far"* l*Jaiiitjil% re vi * Avow'ints 
line Jot '* llefcndanti,' notA ** Plainuir 
529 Ijut line hut 7^ for '■ Dcleiidaiii,' rtaJ I’laintjfl' 
last line but 2 , ftir ‘ J'Lunuir,'* retifi “ DirLMukint' 
last Jine, y!ir IJefendant, ' read Plainriff 
559 line 7 Jor messunge,' rAid ■* xnesifAge *' 

561 bue 6 Jttr PluniiS," rend ‘ DLiuidant." 

570 Line 14 for 2 flat G read 23 /fen 6 

592 bn- II for ** Plaintifl/' muf Defoinlant." 

hikes 17 and PlL,ybr * defendant," vrad *■* Plaiiibll ' 

5£^ line 1 Jar ** PlajntiiTi’* rmd l^rendanL" 

596 line 11 for “ before tlic delcncc of otlivr joint Lontractors tior 
aued, which used to be pleaded iii abatement^ was iniroducwJ 
a defence on non axsumpsuj* rend wIikK »«-d to be alloncH 
as a defence on non ossuo^mA, was rcb-tncted to be used only a« 
a pica 3n ebatement" 

Xhe pages 637 to 653 aliould be 617 lo632 
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Court of COMMON PL'E’AS, 

AMD OTHER COTTRTS, 


Ililiiry Tornij 


hi the I'llt j'iilth af tlic Ih irrii of Grou'ir IIL 


Cj urTEpniJCK, rijiiiuil; HrM-CA\'r, Dofoiciant. 

pavlic. havjiii* givin tlw' l ui^iiiu i>>'inKtioriP, Wi'creilieri^-i- 

oi a pracqKy iis? it is csilUd, lo leiy a lliieuflUc a ht-L hy 

, n * HI take vancil 111 

lUessuapC', Jii piiMiiiimc thejrol livi Ihc number of 

insc'Jieil in tho writ ol cuvnt.inu jihI the irc^auagm from 

virus uaul ii)r livo inrvsiiam hut f mi Jiicvsnii^r^s only " 

liore inserteil in the concord, bo liijl flic woids afoie- tJiL Court refused 

>£iid inesbiiagos’’ veterrod to linn tinljp The cyrugiaphci "Lmenditm 

I • 1 1 t I 1 II 

seeing the vnuiiiice, aiiieiideil tlHt i\liich was right, by as buug the agree 

fluit which was w'rong, and ci jsiiig ui the wiiL of mcMic of tlie jiar- 

eoveiiant, and pHcupCy oi luytructiunb for the writ, sub- who were siiU 

alive, iiniLSd tiicy 

«^ULiited ‘'four.” The party then earned the iiistni- shouJd all tl-ik- 
jTDcnt^ back to the cursitor, who again erased “file*' in ki'owietlge it afi^r 

tiac hr*t praecipe and writ of covenant, and restored 
four. The party tlicrcupon applied to the cyrographer 
to make the like amendment in the concord, who he- 
VoLr VL B sitated 
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CASES IN HILARY 

Mtatecl to do it without the direction ot a iuiIm; of the 

ii n 

court. 'J'Jic' party then tijipliccl to G/ZAs C J. at 
tliiiiriber^ tor an order on tlie cyrojp-apher to nmenil 
the to the cuntoicl by tlir first pnrajie and 

urit of (oxei^unty who lU-cliocik to rnaki- uiiy nrdci. 
both because he cloubtod the power ot the Coiiit Lo 
omIlt .ni alterntfon in the c«mcor<i, which wii^) the acl 
^aiii fi^rremciu ol the piUtie-^, uud .lUo because the fine, 
biiii^' MMi* into tiu title witli Midi repealed eiasm 
nicdi! alnav> be a blc»L orr it. 


f Sei |t jejCv iiuivi'tl thcCuiirL lui llif 

iMeiuhneiif 


iV^f (uiir^ .il (ii^L inrlinid lo reject the appluutioii 
f h^uiiii}; til tl !t WAS A If ry extKioidmmy blunder, biu 
lh'* panics had ile.ill hfr theiiisehe'^, and hud Liken oji 
thenlsolve'^ locoiietl il, uiMeid ol coiiiu);^ jji the fli^t 
uisLuice lo liie Oiujt. TJie ^itMl dillitiilty uhith 

• he (\uut iMl- Mhethei tliey Ii.ul die jiowei 

ii> iiileiiiiedd[e vvillt tlu^ crnuoid, wliuii was the 
nieiii ot the puilus il u liad been only a chit 
ii'.l bliiiulei, 1^'r (\jinr could con on it, luil this wj'- 

• he patties' own act. Tiie'^c cljllictiUies iiii^lii all bt 

escaped by i luu caption, wliicli would ho at- 

leiulcd \ uh vciy litUe inoie e\}jeuce tli.iii ihe .uiiciid- 
>iu-nt. Ailei die p.i I lies well* dead, the C emit could nut 
akci tlie coucutd. which wa^ the .i^recmcnt ol the 
paitics; aiifl Ji the psiitu's weic* alive, iJio^ could all 
consent Loa new caption, and it would be much better 
ioi the titlc^ liiat i^ie pic‘seJit inoUuii should lail than 
succeed. Tile Court, however, afleruardh agreed, that 
If the parties would le-ackiiowiedge the concord after 
the aniaidnieiit, the dilKculty wciiild bo avoided, and 
pe rmi tted Vatf^han^ whose cbeiit preferred having the 

fine with ill eiasures to die expcncc of a new one, to 

ameud 
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nmeiul the jnrcupc to the ainronl, and tlMt nltcx hucli 
aniniiLiicnt, aind ai u'-iU'fk.JiowkHli'iiienthy the |iai Lies 
the i wo^raphei iiii^ht leeeivc and j>.isb it. 

luai. 



CLLTTl-HBrCK., 

PJointiffi 


24. 

Til ati imurante 
1 w>ya>ye to 


l^iTi Lit*s and Anotiicr i. CitAMrjojY. 

jJfS tvas till .uljori upon a poliL\ ol ln^ulXlI1ce, Tu 
elUiled oil the i6th ol S>picmhn njioii llir «//r; 

-Iiio iiid lioxji J^m/on i» die Srv^V ulufi iwIili j, rlnr- 

iiid sr-il hbher\, diiriii;^ Im '.lav iinl ii^laiiie. and ai ^ ^ * s”y 

^ - ‘ ‘ii'd li^iiin}', jtu> u 

uid lioin tlienie io Fjornfuif^ niinl die ’-lioiilil he ukI Ijom tijf nre 

iiiived back tlicre, widi libulv lo pnx m[ .ip*i ^nl iu ■'icfc to / Ww, 

, . , ’ . , , ’ rA/ri'uti< ilkt! 

<i3ad toiiili and sL-ij at .my poil'i oj j)i i(e>, p uLn ii! irly mi,., 

IM lOL (*lianiif1, tin? (i/p/’ //e Itji^ aiKi'Iitr ms'.cI 

I 1 I /j yi* f y* j M if I "fj ^ 3* ut oi 

di' <i - it 1)1 JiUf^ (mu (iihjonwi^ Aliu*u 1 ^ taltLii. jiiil 

\ 1 »!//>' //.// *V/1 I^lalnui lljc (f'liMimcs lier 

(^ut ‘iff (j r'li Xffjh^ / 1 / i !clf tru iIvvvIk i\ t.« I( aj “ ^ dlL* Jtl- 

all 1 i'mIouI j,on(is leliedj, suk, jam, mil \ Ljulalliv I-lp-.ji/ij* 

iapMn**, 01 olli'Mni e, a* d :or ai)\ ..nd illulijii iiiii- I”"." Wr[ 

. IIIII *' 

paM o wlritMW'vei, vv.lImhII oeiii^ dieiniil i I'viaiU'j, Ami a i Iparfy 

lo ii'liM'i I WO peiinds p<; t,nf, if die ‘'l.in jumkI baik s mil oitreljv Ui 

iL I'Ci iJiOuiiiiL" 111 llie ii^ei Y^rO/evonan luduie the * iHlu. 

^ ^ I ait sent rioiiiu 

jr'idi 01 yLink iSirf^. *J lie Pljiiuilfs averiinl, lirs(, an (tui'.&reil of dj- 
aveuiire lo^'t ot ci/. iJv 7a'. pn n 9 tU by iumiS ol the 

^{\\^ oir the coaht ot AiX HoUtnul^ aiicl ulUiwauU a Lipt on board, 
total Ion> by the like cause. TJie caii'se was tjled at 1^‘ivc i!ani.vid rhe 

GmldliiiU^ at the sittiii^^s aftet Mit/iatlmas Xx-ini 1814, ^argo!^ 
before GMs C. J : it appealed dut die ship sailed 011 
the voyage insured iii Sepiemba 1808. In whaie 
she was stranded m IVesiem Covcy on the coast ol AVio 
Holland: all her stores iind provisions, and 1236 seal¬ 
skins, being the whole iiumbcT which she liad then 
taken, were damageii by sca-water, and landed. The 
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i 

'^sel belug repaired for proceeding on her voyage, 
817 of tlicse bkins were in October i S09 sent home from 
St/diicy Cave by the ship Mat if Anu^ and the Actixx 
proceeded in quest of seals for her cargo. It was m 
evidence, that, if any of tlie danfaged slciiis had been 
stoi.cd with sound skins, they would have iiifcLtcd and 
damaged the laAer, and that the 817, therefore, could 
not ssaloly have been taken on board. If they had been 
in good condition, they would have been put on Imaid 
ll le A* fri/e. The}' arrived by the Maty Amt, and 37/. 16‘ 
wa3 paid for then freight home; and on sale, tliey pro¬ 
duced and sum of dgiiblc that amount. The Defeiidoiil 
relied on the circumstance that some of llie pioiluce uL 
the adventure had been sliipjied lor England^ and hail 

in fact ariivcd, and piodiiceil a small profit, as a cri- 
teiioii that the voyage was tlieieiipon torniinated, anti 
that he therefore was dot liable for the total loss wluch 
.afterwards ha]ipencd. (J/bbs C. J. was, howevei, of 
opinion that the jwiiit ilul not r\Lii .'iibe, umc they 
were sent home 114 prevent injuiy to the other skins, 
and, therelbie, he would not unnccossarjly deternune 
ll, though he strongly inclined to think that the send- 
ing home a small part of what Uie ship had taken, in 
ordei to make 100m for nioiv, could not be ilceincd a 
tenninatioii ol lliuvoya>^; and undei Ins direction the 
jury found a verdict foi the FljaibA’ lor .i total loss, n' 
v'cll as tlie aicrtige loss. 


J^et/s Seijt, now lUbved to set aaitle the verdict anil 
hare a new' trial; he urged tliut so soon as any pro¬ 
duce of tl:'* adventure wiiB sent home, that tenninatcil 
tlqi policy, on the face of which no other tcrminution 
oi the risk wc<- hmitcd; and it could not be intended 
that the iindenvi itei was to continue liable during any 
inilclinitc number of yiMrs tliat the owners might 
please to prolong the iidventure. He relied on the 

clause 
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(laubC for return of preiniLim, as a proof th'*t the 
piitics contemplated »o early a tenniiiatiuii of the ad¬ 
venture, as that the \e->ael n 'jht reach lEn^and by 
March iRio. 



PiULun 

Champtcv. 


'JVie Conti was Miniiiinous that tlio^e no 
jriuiindibi tho vord^LCt^ and 

Uetused life Riiit-. 


Dand Rarvi 

Plaint ifi' siiod out a coninioii tested thr 

apth iyF^ruf?f 1814, and letiirniible on tlic moriow 
of ylll So 7 i(s^ ngainst Sir JVastel Ihtsco^ Rart.^ Joseph 
Itanics^ John Itamesy and Joseph Nelsoff^ and tJio ^v 
ntrtice at the foot of the procet!. was dnected to 
llieiii all, and requited them, to iqqteai “ on the tliiia 
day ol N^invmlh'i 1814,’' expressing the ye ir in figures. 

Bc^it Scrit., for the Defendants, liad, on the 2 dth ol 
\avrmbcif the List day but one of tlic Iasi teini, ob- 
laineil a rule tiisi to set aside the scrviee ol ^iis process 
for the irregulaiii 5 ') that the year was in the Br^Z/sA 
notice stated only iii figures. 

f 

Rough Serjt. on this <hiy shewed r.iuse, upon the 
grounds, fiisl, admitting that, aerordiiig to Gityan 
LeCf attlCf y. 6^1; the yeai ought to be in words at 
length, yet that the process being ictuiiinble on one 
of the three first general return days of Michadmas 
term, it was necessary, that if the Defendants would 
have availed themselves of the iiicgulnuty, llicy should 
have applied earlier than the lust day but one of the 

13 3 term 


Jan 25< 

If a Pl^intiir 
jojn« stveial D*- 
lendanti in one 
coifimon |»rcK.eb<i 9 
onC| upon \.'Iioni 

It lb iiLUgularly 
SLr^nlp Rpplviiig 

biiorc (IccJaiatiiin 
to &Lt It jisidea may 
entitle hia rule 
and alTitla it in a 
taiksc of the PI iin« 
liH a^ain*-! IiiuislR 
oiilv. 

A iiirty niav 
apply 10 *Lt isiife 
piocctHl ii^s lor 
IIICi^ulant) at an/ 
true l>cloru the ir- 
rrjriilir party has 
taken 3 further 
Btep^ if thu lairer 
has iiotj liy the de¬ 
lay oi the lornicr, 
been ludoied to 
phi c himself in a 
v-oiae hituatjoii 
than lie hare 
been iHy i£ the 
other had ccitlx^ 
earlier. 
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Dand 


V* 

Barnes. 


icrin. For iliis he lelicd on a cose of Pearson v. 
HofJgsofiy said to have Itccm moved for irrcguUirity m 
the Court of King’s Uciicli in Mickaet?ncs term 181.4, 
wlieic the writ ivsu* :i lutUal returnable on the 6tli ol 
and 'no dixlaration had been liled, and ;i 
motion being niac^ on the 1 Stli of Novemln^r to set anade 
lIiG proccRb fur on 11 regularity, the Couit held that he- 
jeause thkt motion was nut made witliin foiii days niter 
the return-day of the writ, niul before .ipj^cjiiUieo, it 
come t«iD late. Tfie delay 111 c 1*^0 w.i's niiirli 

greater. Hr also Look a preliminary objection to the 
rule, namely, that tlie rule and the affidavits un which 
It uas obtiiincd, purported *to be made in n r.iiibc of 
% 1 ohn Ihnms^ winch was not this Criiisc, inas¬ 
much as there were 14 Defendants in this actimi. All 
the ])artics m a cause, as wc^JI Deleiulaiits ns Fluintifh, 
must be niWird in cntithii" an affidavit 01 a lulc. So 

* rj 

held by I-oi<l lillpnfmrmigh C. J Sovl and Otheih \. 

-, 1 Smtib^ 457- iMidKtni/nn C. J- OuLf/t 

V. Ilmd^ 3 7 cnn Itppm 643. Prnrs v. /}iima 7 y 7 
lipj\ 661 , <7cr. 


Jicsf, ron/ib^ iirgrd, isf, 'Fhat it w.is the rst.iblish-sl 
practice in (bis cnnrl, tluiL npmty iniglit ajipK to 
a‘*id«" jiLocmJings for irrcguLuily at aii” ft bcfoic^ tin 
4 tlicr p«irty bail taker a sLib^ei|uein'^Lep 111 tlr^ f .j'Isc, 
J)Wv 9 iC^ V. fVi/fn?ing/(w^ anii^ 11. 245 An'* the 
bad taken no slop 111 ijns csusi' rc'' •'eMiiig llie pio- 
cesH. to llie title ol the nUidavil'^, it is eoinpetent 
tor the riaintill' to include loui Defeiichnls in four 
scleral actioi.s Hi one enmntan iajnas ^ otlieiwi^e lu a 
bailable wut, winch di^Linetion is taken in Jotigt v. 
Munay^ T Ma}\b. 274.; it must therefore be presumed 
that the PlaintifF so entitling his rule and affidavit, 
meant to proceed against John Barnes only, and to 
abandon lus action against the others, or else isevcr in 

10 declaring: 
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<Jeclariiig: and John Jim ne\ might tlicrcloir It 

this not so, a Phul 1 iL^t'^^oulll Ive cnuhlcd, by ^miig 
<iiil coimnoii pincesb Mgarn^st ni iiui)e» Lo juit a 

Deicnclaiil iiiio such a '^lUiiiiiun that he rouki ohldiii 
HO 3 die! isoin am iiicguLuiU, lor nccurdiiig tu 
the (U ctrjiic coiiUiulcd lor, he caiiuol mine, iiii- 
Jess all llio Dotencl.iiits have hmi and iipjuai, 

.ttid a|j|)ly 111 conceit; and it caiinol Jie in )iis pown 
fn know \vlieLlier tlic otheiN have been ^eiunl or iioi, 
iiid, unless the Pl.iinLilT hiiiigs tiieiii all into coiiir, 
tJiey may not all appeal together. 


1615. 



D wiJ 


lUltMs. 


'JVtr f Vw// agreed to this doctiine^ and iiistauced tlie 
ol Ilichmrl lioe^ who is jointH .1 uith the DeteiidanL 
:ii i\eiy common process, ytl iicetl nut appeui toi^ai- 
lant a inotjoii h^ the real DefendauU, 'wliereloie they 
hcJil that the nfRilaiit and inlc Meic suflficieiitly eii- 
tilk'd. But they thought that the pio]iu*sJtion had lieen 
r'on uidel^ laid duuii, that the party ulin coniplaiim of 
i'i nuiy in all oases yioceed lo sti it asidi^ 

-iLiU the [Kuty cuinoiitting it h.is taken some'^'(und 
and that the lule must he itaiinuid lo the casi^ 
xvhinelhepart^iomphLining has noi, by l\ingln,niduLLHl 
the iijcgulni paiLyto place limeiH 111 a woise Mtiuw 
tioii than he would have been in, if the proLocdiiigs 
luul bc-en sooner set a^ide. but tins Detctftlaiit in tins 
Ciusi', foi any thing that apponml* being entitled to 
Avithin the rule so narrowed, tJiey held that Ins appli¬ 
cation liad not come too late, hnd made the 

llulc absolute. 
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Jasim 

An attomeyf 
{^raiiirc of an an¬ 
nuity« xirepannic 
the securities, ainl 
upon pa.) niciit of 
the -whole coubi- 
dcnrtiun money, 
raaining his 
chargee thereout, 
one which for 
business never 
done, docs not 
thereby necei- 
sarily avoid the 
annuity under 
I7C' J. C. 
r*4., hut It IS a 
quesUon fui a 
,urv whether the 
inproprr chaig%. 
uas made with 
intpnt to ppt hack 
a part f'f the 
coiiiidcn'-io*: 
T'orcy. 


Iluno ' V , Giudlestone. 


was an..action of covenant against the surety 
loi an aniiuit;^. The defence vras, that at the time 
when the whole coiisidcration-inoney was paid down, 
the Playiti^i who was the grantee, and also prepared 
the securities as attorney for the grantor, prodiiLcd one! 
icceived the amount of his bill of the charges for the 
same, among which was a ehuige for scnrcliiiig for 
incunibraiiocs on iho grantor's estates wlicreoii the 
annuity was secured; which search, it appeared at the 
tiial, never w.is made. Gibbs C. J. left it to the jury, 
whether there was any collusion or fraud, and whethei 
this charge was miule with the intent to get luit’k 01 
retain a part of tlic consideration-money of the annuity, 
m whether it was a charge, which indeed ought not to 
hive been niodc^ but Wtis ni-itlc uindvoitc'ntly. 

Jury found a verdict toi the Hauitiffl • 


ZiCizs Scijt. now move'll lo set aside the ■’•crdict and 
have a now liial. He cited Ift aoiu^^cctl v. Eijie, 5 T. li. 
597., wheie It was held tliat a solicitei preparing the 
deeds for the puicliase of an annuity irade with Ins 
own monej", avoided ^he grant by taking a comniis- 
^itiu-fcc on the ainoiiiiL. If the grantee takes back aiijr 
part, on .iay pivtonce whatever, it is a letnining withui 
die statute 17 O. j... 26. s. 4., even if lie docs it inad¬ 
vertently: but here il done designedly, and was a 
deliberate os. it art 


Gibbs C. J. 'Hie object of the act 17 G. 3. c.26. 
was, that no part of the consideration should be re¬ 
tained, so as thit more should lie stated in tlie me- 
(noiiol dian was actually paid. The doctrine stated•liy 

id tl)F 
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the counsel for tnp Defendant is, tliat if an attorney 
bu^s an aimuitj^s and attci' paying the whole consider¬ 
ation-money delivers a bill with clmiges tliat cannot 
Ijc niaintained, luid tlic bill is paid, the annuity ^oid, 
ind that it iii:(&os no TliileiciiLe tlioiigh this bo done by 
jiiistuk. 0 . 1 f.tUiiiot sub^ciibe to this doctiLiie. The 
i^uestion IS, wlieLiiei it was bv evtoitiou ui tullufuii], 
and \>itli the intent that a ]>ait might be di jsn back to 
llip person wiio advaiicts the inoiicv. 


1815. 

IIUHD 


Vm 

GlllDLl^lONU 


HiathJ 'L'lie ease tiled is that of an application 
to the Com I to sit abide the aniiuitv: thou' the Coarl 
weie to decide the luct \.eJl ub the lav\. i [ere the lact 
was left to the jury, and they Lave found it ni lav out 
ot tlie Plainliill 


CiiAMBRE J. It never was meant b} the legislatuti 
to dopiivc the party of his pioperty io* an act ^lone 
jiiorely by a mistake. tViLainiy tlicio weie sfioiig tii- 
ciinistaiiccb to go to the jury, to shew tint this was ijol 
a mistake, but they luivo loinul that it wa^ a mist tke 
It V. as merely a quest.on loi tin. jeiv 

Daia^as J. The aiLiiaily was to be set asuh , A the im¬ 
proper charge was loiiJidc'd ill Jiaail. 'I lii-jury have 
found it was not ioiindcHl in fiaiul, buc inadvLYtence. 

* Rule Acfused 


IloilNL V, iSMllll. 


Jap 2 |, 


J^aUBPOSNyi was served on Kiughl^ u high con- 'Jhe Court wili 
stable, at Ins Louse in Hanqishue^ 24 miles dis- “ at- 

tant from Wincltesia^ hcveii days bclore iLe assizes, 

obedience to a 

Aubpi’ntij uolcia It be a Hear cale of contempt. 

rc^quiiijig 
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1815. 

IIORNB 

•Urn 

SMiirii 


iC(£UJiiijg him to at Ion J ihiMC tho liail ol this 

cause .1*1 a iMlJicas for llie Pl.iuilr^ Ho used coii- 
tcui)iLiioiLs huiguago of the PlaiiiMf and the jKisou 
who served It, and lelusod come. At three o'clock 
on the coiiniiibsion dci\, u copy oi the was 

again *^er\ed on luui with 1/, aiwl again at eight in 
the ovenijig with j/., bolli ol uliich sums he ufLibc<l 
to accept^ as being loo little. Tlieie was no public coii- 
cimve\linde fioiii Ins abode to 7 f ou/icst<‘u he was ac- 

m ^ 

ciiNtoincd Lu liavel on hoi setback, but had lent his 
hfitse to aiiotljii lo attend at Winrht^fn us high coii- 
sttiblc ill Ins slead, and ho oinittiul lo appeal on the 
trial. Ih'\l Nijl- haul 111 tlir la>t teim ol>t«iijied, under 
th( lu (.iicu]iisl.uRes3 a 1 ide foi an .ittaclinient 

'ig.iin^i ihe witness, against winch VeU S<', iiciu 
* hewed liiiisi lie (Ue«l /WA ; 1. 1 1 L /J/. 49 

Chapman v. ¥ayumn^ 13 irt ?/. ,nid IhAih's c. 

vfr)/nem7, i Uf ;5 7 . to Aivw ih.il s^hcii the 
js setved, sidlicieni niiisi In ttiider ij ..o Ik.h lliewil- 
ness's expellees oitL and home. 


li/'st in siippoit of Ills iiil^ II li not beeii llir h 
lice to tond(T the whole oJ ihc expejires when ihe 
sufijurnd has bc'on serxtd; ik'm itheh'ss aiciclinieni'- 
lia\o bcvii graritetl in this court. He relud on (hr 
ipiitiicss’s itijinious expicssions, aiu^obs imJ, \v luui 

• 4 

not iliStiflirnKtl the IMaiiitifl' sutuo, tli.il In* bc- 
lic\('d the witiiosi) nnnltc'd to cotni*, for the* piirpou.* ol 
(leluatiiig the PlaintilTh)! his action. The •^iiin ten- 
(lortYl was RuIRcicnt fiir his cxpcnces to Wtnehedet and 
back, haTing regard to the di<9taiice. 

Per Cunam. It was not necessarily certain that the 
cause would be tried the first day, and the witness must 
have sufficient for his subsistence during his probable 
stay tlicrc. It must be a pcrfiectly clear case to call 

foi 
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for an attachincnt, which is an exercise of the Court’s 
extraordinary jurisdiction: anil it is not usual to grunt 
It tor injurious expressions. I 1 iis is not u qiiehtion 
of extorting an uiiie^tsonablc sum of inonoy. VVe arc 
not prepared to ^ay* that safficicnt iiumioj must be 
tendered with the Many cnciinistuTices may 

be stilted by the witness to make more necessary, such 
ds his health, &c. But in this case the Mtlgifvml. \»hs 
served seven days before the trial: no sulTiciPiit sum 
w'os then tendered. It is not preteiidtxl that siiiTiuent 
wais tcndenxl till eight in the evening befoie the day of 
ihc trial, which wan to be at twelve the next dav. 'I'he 
Witness hail then nci manner of Loiiveyaiicc ot his own, 
lor he hud lent Ins hoisc'. li the Plnnitifl ieeK lie has 
lost any thing by non-ntU'iulaJKe, he may still 

bring hib action. 

Hulled i>ch urged- 


1815. 

IIOIINE 

V. 

S^IIXH. 


WlLl-S i\ AlKlXSON. 


JiTir. 


\erdict loi the I’l.iiiifilf, one objeclion, 
u[>on mIikIi SoijU had iiicuid to set iL aside, 
WRS, that tlie coiitiait signed by tlio J)eleLKlaiil, to sell 
JUKI deliver to tlie^Maiiitill a qu^jiitily ol lape-oil, for 
the niaiiuiactuie of viliuli (lie Deleiulmit had the seed, 
hilt It was not thm euislied, was not siaiiiiud, and 
ihul It did not fidl witliiii the exoinplioti conUiiiied 111 
the statute 4S G. 3. 14^. Pdil 1. tit 

ment^ as all agrcemi'iit made loi 01 lel.iting to the sale 
ol any gooiU, waics, oi inoichnnJizes. 

« 

Gibziu C. J. llie fulls arc, that the Plaintiff^ a 
great dealer in oil, had fins, not in oil, but in seed, 
not then crushed he en^^ors into 4111 ainocmcnt, and, 

as 


A contrart for 
scHinfT and deliver¬ 
ing Oil, not yet 
expressed fiom 
seed in the ven¬ 
dor’s possession, i» 
exempted trom 
stJinp duty as a 
coiiiract relating 
to the sale of goods 
wiiliiii the sut. 
4 .^U % c 149 > 
iicheMet Part l*, 
jigreementrn &f- 
eii ptton* 
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1815. 

'■—.—' 
WiLKR 
•v» 

\TKlhSOSm 


as lOon AS he has made ii, he piocccds to pciform it, 
by crushing the sredj and expressing the oil: and the 
rjiicstioii 19 , ivLethcr this is a contract lelatlng to the 
sale of g«'0(ls, wares, 01 nirielhindj/e». A baker iigrees 
lo proclutti me >1 loaf Lu-inorrow; ho has not the 
bread, hnl lie has the floiii, and is to make it into 
bread, and deliver it* I low often doci* a bulLher con¬ 
tract tj) ih'livcr meat, wlicii fie has nut the meat, and 

the bront Jsk not i(t killed. It mil oi all coniinon 

« 

scnfec to <=nv thib is iioc aumljait ieJ.ihiig to goocN, 
and nKMchiindi/os 

Rule refused. 


Jan* 


If the vendor 
of a leasehold 
estate delivers the 
conveyance as an 
escrovr, to take ef¬ 
fect on payment 
of the 1 esidue of 
the purchase mo¬ 
ney# the property 
m the titli: deeds 
of the estate is so 
vested in the ven¬ 
dee, that the ven- 
dor, ''taming 
possession of 1 licm, 
aad pawning diem, 
confers un the 
pawnee no right 
to detain them 
after tender of the 
residue of the pur¬ 
chase money. 


llooFJLK aiiil Aiiollu’i, Assignees of WhXLS, r. 
Il-a^slci 11OM and OtJiois. 

'pHlS was an dcliuji of' tiovcr, brought by llu* 
assigiici's 111 a bankiupt, for certain title 

deed^ 111 the pfi'iscssion v\ the Dcrcnilaiil'*. Upon tho 
trial, at the sittings altci the lii^t MicAaelma'^ lerin, 
before GiAAb C J., il w'.is piovcii that fro/ut Whittle 
//£0 tv/y had bcon the ouiin of a IcaM?hold estate, lor 
the piiichase of whidi IVvlh^ the bankuipt, had cuii- 
h.-Kted, iiiid the convryauecs were digrosscd/and Well^ 
paid ]iart ol the punhasoinoiicy, hut 330/. iciiiiiiiicd 
unpaid; and, as a brcuiity, the dmis were dcliiercil 
only - 1 ^ till c"-eroH to Like cni*ct on the payment of 
the lebidue, anti wcie Irh in the luinds of Darnel 
Whillle (who iv«ls the solieitui employed, and 

was fho biother ol the lendor,) nnlil Wells bhould 
pay the rest of tlic money, whereupon tliey were to 
be delivered over to him. Darnel buffered Jo/in to take 
all the deeds antecedent to the conveyance to Wells 
out of tlic box in winch they wcic placed, and deposit 
thicm with the Deiendants, who were John's bankers, as 

sccunty 
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Accuiit3r for thou general bjianco, unkouiituig tu beveral 
thousaiid {Hiuudb, IVcUa bccanio h.mki npt liis absiguces 
claimed to be oiititliHl Lu tin* deeds im payment of the 
3 jo/. winch IFiiN was to pay. Die Deleiidaiitb itibislcd, 
they, being *igiiai.lilt ol the I'o to ll’rll'iy wore not 
bound to gL\c up ilio deiiK till tiu'y hod the larger 
^uiii lepaiil theni. GMja C. J. wai, ot opiniou, (hai us 
the <oii\cjarice to /fi/Zv had bi'oii ovcculed and dc- 
hvcri.'d an csciow to take clieel on ol the 

ic'^idiic ot the jiiiic'haso-iTionr\, the .u^ignec's wero 
iiiLitled to the deed^ on pa^iiierit oi iFiat rebidiieg winch 
Mas regularly lendcttd lo die Deleinhiiils. Thejurv 
lotuid a \erdicl lox ihe PlainLifl^. 


1815. 

HOOlfER 


Vm 

Ramsbottom. 


Soluiloi-Ch^iieriil, now moved to set if 
nsidc, (ontrndiiig that if lU) cJialtel is pl(\lged, nn 
one has a title to t.ike it oiit*ot rho handb ol an in¬ 
nocent pawiici, vvidioiit pa^tmeiit ni tlic^liole nutii tm 
nliich It pled^ML atui Lite ihsliiu 11011 is taken (>e- 
1\ireji propt‘il> .ictpinc'cl by any in< .in^ slmil ul 
jiul tliut whicli litfjiilied ny litnin* Pnhi / 

j 7 tm 171;. 

GiUiis C. J. Tilt rase of VmLvt \ Patuci does lu.' 
apply. Thcie the nbbolute pro]»eil^ in the giiod-w.i^ 
obtained by fraud 'Inhere iuh} b<‘ c.i'ies, jh mIucIi oui 
person by a gloss hand persuades motliei lo niiiLi 
him a good title to good'i; anil Inwevir gio'n ihi 
fraud, it may be that the laimeL onini may ha^o lui 
light to retake the goods, otheiwise thin subject to 
the pledge. But I hold, that il the goods lenmin mine, 
I may take them, iiotwitlibLaiiding any act whalsocvci 
which a stranger may do. In the case cited nothing 
waa considered but the distinction between goodh ob¬ 
tained by false pretences, and goods obtained by fc- 
lotiyj and the statute 21 i 7 8. c. 11., for rcstoiinggood*! 
obtained by felony, is adyerted to: there the former 

owner 
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Hrioprit 


V 

RAAriK>'m>jki 


owner Find prosecuted to conviction, and obtained posses¬ 
sion of the goods, and he contended that, having so done, 
]](' liad a right under the statute to lia\c them restored. 
TJjcrc !*• no ground for granting a rule: if a person sells 
Jnnd without v^ananl^, the title to the dceils ensures the 
title to tlie land. If there be a MOirant^, then llie seller 
is c-iititlccl to the custody of the deeds, and the pnr- 
c]ijse\ haj> Jiis •wmfuniia chaUic. These decils b' longed 
1o Wtl^s atliTwards to liis osiigiicc^, vho upieicnl 
him. Neiiitei I'iftntvl iioi John h.id any light ovoi 
them, but to hold them aiilil Wdh Ind jinul the 3 jo/. 
Wcns\ acsigijoc*- li.ive teiiUcrLd ilut money, ''fin* 
conics then to the ease, that the pci^oii who entitled 
to laivJ, has a right to the title-deeds of lliat land. 
A^ to the lIuiiii of the Defuidanb*, it niatteis not that 
tlicy liad received the goods on a valuable considera¬ 
tion; though there wa*» iiutliiiig on the face of such ul 
the deeds as wore dqmsited with tlicm, winch shewed 
that there was ti title in IVrl/Sf yet the deeds were de¬ 
posited by a pcTbon who had obtained them by fraud. 

Rule refused. 


CAUHuriinjis v, Sheddov. 

was an action upon a policy of iiisuiaiicc 
ibi 5000/i, cAected by the PlaintiA^ ns agents 
on coffee, by the ship Itangeiy at and Aom ports 
of loading in Stm litmitigo to Juomlony insured by 

having a lien on tlie whole for advances, may protect them all by one insurance, without 
expref in the pcdicy the Aiimber or nature his jnterevts. 

i), a 111 AT being general partners under the fiim of i>> and Ca, and 21. and Co taking 
a share with three others in a particular adventure which 2> and Co. manage and insure 
for the account of D and Co, it is a latent anibiguity to be ezplamed by eridenoe^ 
whether the 2). and Co. fur whose account the insurance is made lOeanai). aiul/^«only, 
or all who are partnen of 2A. la that particular adventure. 


Jan i6. 

A person wlio 
has several inter¬ 
ests 1 a cargo, 
Viz a partni^ in 
7-i6th0i as cun- 
ijgnee of the 
whole, and as 


order 
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order mid fur account of Mc!i<>rb. Xu/AumcI DirxncL 
and Co., to 1 etui II tn'onty [Kiiiiids j^et luil. on short in¬ 
terest. The Plnintitis lu the fiisl count .iveiied interest 
in NaUinntcl < iiiid John fVcrj to the iiiiioiiiit of 

all the nionic* iTi'iiiuit ihcieoiii ^rhey tiNj) hi cjglit bub- 
setjueiit oudiils, nuidc vv^lxt oUiri ihl- 

lurojit ,i\oriiu'ii!'. ot iiiU'U'st; wlu'mijioii llio Doloiid.inL 
liiid ubLiined .m oidc-r fui btnkiii^ iuiL tliosu 
LUiintsi upon tliL‘ l)Lri‘iuLiJil’b adiiiittiii^ til iL j*?. ' 

ukI ,/o/if/ /[<’//wdo y.JJoxKjH^ aiidC'o, and coiifOPlin^ 
tliaifhc* 1)( loud‘lit would ntii tako .Klvant i<rc'o! tin fail 
that.iii\ ollid pcisoii Ix'lonjrci! to tiin Ijllji, d aii} should 

appoai at llic liuil. Al llie ai Gutld/ia/l nitci 

ti'iip JM15, holou fj/A/n t’. J , iln cau'^i 
w.i'> lIuu'Ioio tiud lijjui iJu' Hrst (wiinl d Jy, 
the'-ami ^rioiiiid cii wln'Ii it womjiI ii '-['ood, ir tin 
locoid liiul still coiil.iincd all tho cutiiitss with tlio ii'ia 
iiC)Mi.d«* t V01111011L-. (1 iiiforc’sl. TI*'* cMdc’iKc vi 
Vfif/i'ifiii I mil JoAtf Hit! il lilt v<i' ^crri I* 

|M>lulls Hi itiic'u 2I1' fiiiu f'i iUK^tuix aijii 

(^l3 .uid lli.iL tliiy;;ii\L ilio Haiiilj ij who .i>) 111- 
siu.irui hiuK'i, till oidci to iliti' tin i.-iiiaiua 1 
f(tic^(ioii lilt; caij^t) lusiiiod '-'ipp'! ■! Lon ' 
(jiKiui (1 L VsiiiVii a^reiunontv datu 111 Sir^, ,ifu^ 
jiKtdobiU\oM' y>/:LV/(/ aiid tlidoiii lucnliunod 

tradt miiLi tin' fiil.btd Y al *i (\j, cd'lliO Pi'L 

pail, v". thiun cl tUs* '^cfniid lJ>ivf r id 

the third pail, and \ J\‘N*i/,/L of ih.* Jojiili p^itj 
which lOiMtcd that llr lour jnihto Inui to h«- 

come partniL» 111 an ailvcnl'iic ul sLiuh) wJucli 

Doa)fick and Uaj/ had, on then omii m piU.ilc cHrI {km« 
sonal credit, actually and rcnlly purcln'^fd and become 
responsible for, and had shipped for to be theic 

sold, and the proceeds to be invebtetl in jjruuds, and 
shipped for Earope, and to be sold on the joint ac¬ 
count of the four parties, who were to be therein in¬ 
terested. 


1815. 

*-^-' 

Ciiiiaunn jr 

V, 

SilEDDOX. 
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1815. 

Cabrutiiebs 

V. 

SllEDDOiT. 


terested, and 111 7-i(7ths, Dixou in 4-i6tli6, 

Hunter in 4-i6ths, and in i-i6lh; and the 

parties thereby stipulated, that eacli should sliaic profit 
and loss in those proportions, that D<mn'\ and Way 
should be the agents in Ijondori for, and have the 
management 111 all things of tlir adventure, pay all 
demands, and receive nil bills and proceeds thereof^ 
and that the other three parties would rcimburseDowr/c^ 
and 7^^'their advances with interest, and, upon re¬ 
quest, pay all cxpcnccs in proportion. That Ronayne 
should be agent at I-Iayti for the sale of the outward 
caigo, and the purchase of the homeward cargo, and 
should have 2o/. monthly pay as master of the slup 
Nelson, and : jiri cent, coiiimibsiuii on the 'iiile of lier, 
'iiid not lets than yoo/. commission in tlic whole. 
The invoice of the coffee shipped at Hayti on board 
thei2<7ii^'/7, and consigned to DaserKk and Wuy, by the 
executors 111 that inland of Bjonayne, who died pending 
the ndventui c, amounted to 81 56/. 105. id. The coifix.' 
was lost on the homeward voyage. The amount in¬ 
sured by this and other policies was 6750/. Hunter 
had become a bankrupt, and the widow of Bmiayne had 
taken out administration here toiler deceased liusbaiid; 
and these changes of the parties interestcnl in the whole 
adventure occanioncd the mne combmotions of persons 

in whom the interest was in the oiqittcd counts avcricd 

_ « 

to be. The Defendants had already paid the PUun- 
tiffs 59 per cent., and tliey now coMraded that the 
Flaintii& were not entitled to recover more, upon the 
ground that, although the Defendants were bound not 
to object if Mime other peivon might be proved to 
belong to the firm of N, Damnck and Co., yet that N. 
Demnck and Co. designated the house of Dcnartck and 
Wey engaged in general partnersliip, and did not mean 
all the partners in this particular adventure^ of whom 
Dtmrtck and Co. constituted only one. That the words 

must 
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he iiiidnstoncl accorLiiii^ to CdiiiinoFi p:>JaiicP| 
and iiot iib iiicliidiiig evory ■K^i^ion wlfo nii^ht be 
crctly coiurriK'd v,iili IJcr.i/rl ,isid Co m .* 
tiaiiMChoii *.ni(l ihciritUL: Iik' ir^-ur.v^r^ in 
lion, not Inn hi;^ b} tljr- tCj in-> (d* tlic cuatuicl hmi risufc 
oabcli.ill <n .uiouiitol aiij Imt unci could 

i.ot i]oys l>o tuuiskMic'd oi c'xtcndvd loi b^urlil of 
t lb' I pMlics; iind &huc' tlir ‘^lun ulroady fe d (MvtU'd 
tliL‘ 7 -i6'J -ukI TVtdj bsul in t!i^‘ c 

ihe action could jiut be inainl^iiicd. (liLy\ C J. 
l^inu^h:. Oil tliL' oviduiicOj llnU and Jlrt/, 

Vi \ r. J ()l tlio \\liol<" iicU I'lUUrC, inC'Ult lo 

iIjo uUoiL^ts nl all tin* puitiitn^; but Jolt jl to 
l!ir jiuv, diicctinj; llirni that. th^'\ ^lioliUl uoL fbul l*'o 
l.utto be* MV fiom »n opipioM ^^'*\\ Llio ju tice oi i!j+- 
i '-.0 miMixPrl It, but ihcitthiy bboulil cop'-idor wIil^lIii r 

m hiU, vliwi the- ir'-iiianeo \uis ofiectod, tin* juifij^ 
cuMiit the ]H)liO\ lobe on flu* nitc icst oi all thoadM'ii* 
^^cr^1 o''iipm tlie of 7 Jcitc#ancT H'inj vn\y z 

In* rtnllici tliuii^Iit tiwit if iIk iiisiuniicr \\a^ iiilciidcd 
to be on the infc^rcst ol .iiid tlmj tnAy^ they 

Irid tri iiibiirable intoFcst upon uliicli they ini^hc leco- 
\ci u.hIli the* polity beyond then 7-i<*tlL pUi U, to ibe 
sunuii it of fill l 3 c advances they had made ft \ the 
benefit oi the ulhor puitnezs sind ibr i^lnch tliey Jvid 
(I lion upon thccaigo. he lA-o ihougl.t ihut, as co.- 
aignccs of the cargo, they had^in insuf.ihlc* intjic ^t to 
tin* whole amount^ for a tnM'-*giiee pipy :■? 

well as a prineipnl. 7 he jury c'vj.rcs&ly lovnd, that 
Uy the words N and C*ci. in the pout}, t't 

pnitu*s really meant all the paitnczs in tliC-aiU. aluu, 
and found a verdict for the PluintifL loi ail tin* 
of the subscription, subject to th“ pen.i&^turu wirKu 
las Lordship rcsoivcd to the Deleudaiit, to move lo 
alter a nonsuit. 


1S15. 



C Altai nil us 


Sill UOUN, 


Voi, VL 


r 


Accoi d- 
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iSrj. Accordingly I^em Serjt. on this day moved (or fl 

rule HiA/. He iirgul tli.it if this insui.incc could nre- 

CAnnuiiaRs , Vi i* i i . . i 

^ vail, It was c.i[)<iblc ut being made nii instiumeiiL ol 

SiiL'iroN. fraud, for if tliu cargo li.ul .nrived Mife, the Rluintillh 

might have pretended, that tli"y nieinit to iiisme only 
thep-idlh p.iits of Z>.iui;r/ .hkI RV/y, and they vvuidd 
thcrcujion have been entitled to a hirge return oj pio- 
mium for shoit interest, hut in t.ise of a loss llie\ 
r.iiglit assert, aa they now did, llut tlie poliiy was d.’- 
•■igncd to protect the whole aihentiiie. It w.is thtie- 
fore necessary tliat the meaning ol the contract should 
be decided by the construction ol the instriiinenl ilstli, 
v Inch was a question for the Court, not for a jury; the 
constiiiction of the instruinciit confined it to the two; 
for, fust the Plaiiitifl' cllccls the policy gener.d]y as 
agent, and uflcivvaids spciitics the p.irt]cular iiitciest, 
that ol DiKcnck anil Co., which p.nticiiljiizos thoso two 
persons only; but if cvlniisic evidence were ndnnssihio, 
tlie agreement for the paitnciship strongly shewed 
that N. DaiLiick and Co., by their own dcdliulioii iuc.int 
D(y<snicli and Waj/ only. As to .my fiinher intciest than 
the 7-i6ths, which they might h.ive, .dihough it might 
be msur.iblc, it was not an interest ijui,dem ^enetn, 
the 7-i6tlis, aiul if TimuncL and JVrttj intended to jiiii- 
tcct two distmct spceics of interest by one contiact, the 
policy ought so to have specified them, since it li.id 
net, they could not recover on both, but W'erc bound 
at tbc trial to elect on' w'hicli species of interest tliey 
would recover, and here they had elected their 7-idths, 
ivhicli were already satisfied. 

The Court was iinanimoiis that DtAonck and Way 
might protect all their species of interest under one 
policy, and tliat it w'us uiineccssaiy to express in the 
polity the iiiiturc of the several interests which they 
j'O cs^w'tl, nor wcio they bound to mcLe any election. 

And 
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And nilcr ]ia\ing corisidi"ed tlic point, IjecaiNo it had 
been rcsrr\ Lii, the Cuuit all pcrlcLlly agruwl that the 
rcidict vr.ui 

• • . Rule roliisotl* 



CAiini uiLiis 


Sill DIXW, 


WooBROiTK q. t. V. Williams. 


Jan, 


PLniitilT, in MitItaelma^ term 55 Cr. 3., delivcrccl 
his (Icclaiation on the statute Icir iisiiij, inlulccl ot 
that lei 111. I^rll Seijt. Iiacl obtauiecl a rule to 

aiJicnd iiititiuig it gt Muhaelmus tciin 54 (A3. 

Solititor-CjeniTal, Shewed cause, siigijost- 
iiig that the writ on whiUi the aetjuii was coiiunciiced 
was retiiinable wiMicffaelinub toiin 54(1'- 3 (butncilhei 
party had any aflidavil, statiii<r ihuLinic when the wiit 
was ictiiniuble,) and that the PLiintilI''s object was, to 
intitle the declaiatiori within a year altei the usury 
coiiitiiittcd die Court would nut permit an amciuU 
meat in u iicnul action. 


Tlje allegations 
in 1 riiLti ot Ltiurt 
4I0 not proic t]je 
facts ailcfrcd. 

llie Court wJl 
not alter the ine- 
iTioiandiim of a 
diLlarntioii in a 
pLiial nciinii at 
tlir mere nistjuce 
ot tliL Plaint n, 
without d reason 
dlLWII. 


■ 

Pcll^ in support ^rins rule, nrj^cd, that an allegntion, 
ulnch thojo was m the lule, oi the tune when the writ 
n.is rcLuriiabIc, was cvuleiicc ot thciiirt. But jf other¬ 
wise, yot the mcinoiiuulinii ot the dcclnration was mere 
form, it was ot tlic PhnatitPs dictation, and tlic Court 

would, ns of couise, alter it to any tunc the PlsuntifF 
wished. In the piebeut term tlic Court of King’s 
Bench had aitiended u iiusnoinor in a Chiibtian iiaune 
in an action lor usury. Mt^iaei Hiost- 


The Comt held that the allegation iw die rule did 
not prove the fact: diat a* as the iiiiTC suggestion of the 

C js paity. 
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T 3 r; 


WfJCDnor^F 

V 

Wll 11 IMS, 


p.lr!}. Tijis appliLiitmii was iiiiilc on no nnidiuit 
ulMlp^cr. TheFlniiiUirsaid the* iinii’iidincnl \.uiil(l U't 
him into a ca^^e, froin which, if tlic present iiu'tiioiiin- 
(liim''stands hn Nixchidod, tlie Court could not help 
that he had shewn no tacts to induce them to let liim 
into that case, and thercfuic they saw no giouud toe 
grnnliug ijic application. 

Rule discliniLH'd. 


//!«. j- 


ClllAGh'O FTttSAV. 


The Coiiit will 
not riiTiJc i mo- 
f on far security 
for cobts oil the 
mtnts of dit 
caosc 

Tcci'iily for 
cnl^1 I'i nnl ' X- 
a fed .n Icoi’ "“i 
llr Uiinitfr • 
irriiO ML iIjiS 


^cumiy 


^IlLPIlERDf Soliuloi-Ch'iK’ial, nitn<Hl lliat the 
Pl.uiilifPj a ho was a' ihtrfc s.ii Un on Imard a Tuik-* 
isk vc^si'l of Snii/H7rt, whereof the J)cietKlaiiL was master, 
might give seemrty Ibi costs In this action, winch was 
hioiigliL to recover wages tor the Plainlill’s labuiii as a 
m.iiiiier. lie w'oiiid have gone into the circniiistances 
o! the rase, whicli, ns swoiii to, shewed that nothing 
was due, and llial the PhtinliH' had been guiilv ol m\i^ 
liiu, and was ahoutto leave this country. He .Ldinittc'd 
he harl loaiid no ease wlieie scciiiiLy liad Iiecii granted 


while llio i*laintil[’rcMiiiiined in this cuiinliy. 


'///.■ Coio' held, fiist, tiiat they could not decide 
iiiotioiia lot this piiiiio«' accoiding to the jiierits of the 
cost', and sccoiidi}, that secur'ty fur costs was never 
exacted c • tlicgiouiid that the riaintiH was about to 
go abioud. it was necessary that he should actually 
liavc left the country. 


* 


Rule refused* 
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PniDE^ux, Plaintiff; Giiroiiu, Deforciant. firfc i. 


11 


llYllOOn Sorjt. on a former day in toim 
JiioM'il llint tliiN Hue pn^s. The cnncoul 

was, that *• Nnfhanui Gifjoid Jiwd lui I tint his 

wile IiokI llio Iciinnents afore^aitl to liiin the ikl JHa- 
thdhul (liinii^ lua life, niul after liis dcccabc^ to licr the 
*iitl jFw///?/(' duMiig her Jife, and the same tenements 
aitei tluMlmM^e ut the sui\ivol of them the said A^- 
ihitnui and JPo^lnne arc to icmarn to the nse of nil and 
c\oiy, i)L such one, or more of ilic c.1iildion ot the (^aid 
2\athanicl by the said aiul tlie heirs ot iho 

body oi all andc\(Ty 9 oi any, ot the saul cliildien, lu 
siah pmjioilions, inaimci, and* form, ab the haul AT/- 
ihnmcl andby any deetl or <lectls writing or 
Uiiliiigs^ to be by them jointly ei.eent«l in the pre- 
s^'iice of, and attested by two \Mtiictseb, shall jointly 
limit, direct, and appoint, and iii dclault oi snchjnmt 
liniitatioii, diiectioii, oi appointnionl, tlieii i\^ the sur* 
vivoi of them the said NatAamrl and Foitunc shall by 
any such dec-d or writing, ol by his or her liat will, to 
be signed and piiblibhcnl in the presence ot tlnee or 
more witnesses lAml, diiect, f^id apinjiritj and for 
want ot any such dnectioii, JiinitaLioJi, ot appuiiitinciit, 
to the use of the child or children iii equal shares, ns 
tenants in common, and the hens ot his or her oi tlieir 
body or respective bodies issuing, with cross lemaindcrs 


The Court pri 
in ttcci 1 fine sur 
lit to 

(oinprubd 
nil 0- lie for *lie 
j 1 t\.o and 
tiM s r\j\or, and 
j contingent le- 

III fte III 

tliL «anie tene- 

U 3 J the Jai« 
lure ol issue of 
thi. conusors* 


111 like inunuer beUrceu them; tmd in default of such 
issue, the said tenemeiitu will belong to tlic survivor 
of them the mi id Nat/iaucl and Ihilune^ his or her 
lieirs and assigns for ever; the said Nathaniel aiic| 
Fortune have granted to the aforesaid Ncast Grevile 
midFionus Cicvik^ and the licirsgfthc hmdNeast 

C 3 viU'i 
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PniUEAi'xv 
FlaintifZ# Sll, 


vilCf the aroic«iiiKl totierneiils willi the 3i]>|ii]itcnancc^9 
and all and ^vliatsocvcr the sjid Niit/iauitl and Foriwie 
lunc llieuMn, to luild the said teiKMncntb ^^iLh the ap- 
piiiU^nances inilo the said .md FraJicrs 

Gjni/r, ami ihc hcir> oi the said Ac'«i/ Gteztlc^ dining 
ilic lives ol ih^'bjid Az/ZZ/nw/^^ aiul D/f/mi/y and the 
life of tlie siLirvivor of tlicin, and .iIm> lioiii niul nftcr 
the suvcitd deccabcb of tlir siid and lUlunc^ 

and failure uf bucli clnkl and rhildicii of then bodievp 
and of the issue of birch L'liid and ehildreii, to whom 
lespi'ctiiely the s.ud tenements are to remain as aiovc- 
baid, and lumi tliciRoloith llio said tenements wholly 
lo iem.iin to ihcMii the said G/tiv/r and Danir^ 

GWrv/r, and the heirs ol the s.iid S'rasl (ihfTi/e, for 
evei- And nioicover the sjul X(r/ha/ue/ and Imhme 
do giant, loi tlieniselvri and llieii lieii^ that they Hill 
srairant against theuisclveb uiid tiieu heiib to the said 
A\ (h mle and />'. Ciimlt'f .iiiil tiio lieii<i ut tlic said 
N. Gnvtlr, tlic Icnuiiiciits .ilurL'snid during; tlia several 
li\C!» ol the <«aid Xul/taiiu’l and Fc/iljuic^ aiul the life ol 
ihc burvivor ot theiLi^ and alM) llie rcvirsioii or ro« 
inaiudcr tJiercof for ever, alter the death of the sur- 
vjvui ol them, and such hulme of tlie I'^sne of their 
bodies ns alorcsoid. And lor tlii>.," Str. The cyrt>- 
gruphci had objnf<‘d to the jiassing ol this fine. 'J’ho 
Court po^lpciiied the coiioideratioii ot the question until 
the present ilay, wlieii the ijrograplicr, iipop notice 
given liini, allciided, and 


Omltn^ Sorjt., for him, stated the objection to he, 
that tins was an attempt to include two ilistiiiet fines, a 
fine sur cmrrwit, and a /me sio comMnu.e dc dimt 
tnvlim 111 the form of one fine. This is not per- 
nnltid. ZjQssnbjf it w.is tlipre iirgcil 


(a) JJarfiij, zi6. 


that 
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til it n ijiio H.is l)iit in die* II tiiiio of n cnnviM.incv, and iSi^. 

itio parl\ ha\c it in niafiner lip pleaded, ai 

, / _ ^ , • Phidfm \, 

hi'* prill; but the Cuiirl lu-ld, 'lial (Ii.it sort ol chiiiLle Piaitjiili, iu. 
Ilnr, sHf rw/ff v\//, and stfj cmifnff jn tie t’ioii iun^tim \\ i> 
i]n])Kx<'d(>nlid; anir flir pasty obtiinr*! piinii sitin to 
sfiikr out that piirt vdiiLh \m\h mh So 1 ir .1-* 

iippiMicd, luitii paitH ot that lino, as nolt us nl thi'* le* 
l.iKd to the s.n)io l.iiul. Tho achlilion 

(or over’' made the djstinrlion botworii llio fine a/u 
rwirr^v// uiiil the line fir djoif ftm/hM* Tlio c^iotriaplior 
had HI the olhor no pioii finitfiir Jetting tlio revn--Kin in 
Iropiss aiiiioxcd lo tlio lino™ rowfnw/, tlioiifFri lluit 
w IS piojvjrly appluublo to the hfo cstafo- This T\as .ai 
i*<einpt to intliidc two r<mvrAaij(i.s 011 one stamp, and 
1C '^^as llio olTiccn's diilv In ^iiaid the icveiiue. lie 
p* costs loi the tyto-jraphyi, 

■ 

Ilryicoot/f 111 siippoit oi Jiis 'rjijiJii atioii, tilled thiit 
HI Ltidloxo \. iJf unmond f^n)^ tin Iiir c'slafc and this 
n'iismii both tonvryod sii ono lino, and llie 

invv ol that uiso hud iioL b(H 11 inipii^nccl. This ua-* 
filtoTt»thor iiienly a line sin anitrwi^j bv nliiili ilio 
pai tics purport to coiivov the estate h*i lilo ol CiiJ/nid 
Mul y*h^///y/c his wile, .iiid also then c<iiitin^cnl iiilinest 
111 iw*. Tlic tliileronco lietnei'jL lliese two ^spccKN or 
line js, tiiat the fwie ^nr comrs^iI lliiit he ginntcd, 
and the line dp dioit iS that he hath arkiiovv- 

lod^t'd It h.iil hran qiiosiione^l wlnllur a /me wo ftm- 
fpwii p.issch a loo, but Hn/ivood uas propnied l«> 'it^iir, 
that a line amco^sn passes cver\ lnt<-lL^t which .t 
man luib. Pi^^of \, Euii {}/ Sfnfm{h\ an hiiiidictl and 
fiily 3cais MiiLC it was peiieclly undeistond wliat a 
line vtn toneChsU WAih^ hut iL bcc auie disused because of 
tlie necessity of suin^r out c>:ccuUoii- West, S^mbn 




(a) jifrftf ju 64 . 



[^») 69, 
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jpatll. 63. 8r. 127. are iill pi cci'iluiitb iii niiicli a 
revc'rMij.i 111 icc js cumu^cd allci a })uiLicliLii C'tutu 
by a line sio conccsAci. 

Vn Ciiiitm. We tlniik tins fiiic oiifjlit to 1 k’ jut- 
nntted to pass, but 110 reflection nlnitcver oii^bt to be 
c.'i'.t 01 the olIiLOi loi* the doubts be li:is expii'^stfl: 
oil tlie poiitiiii\, lie JS ciititlc’il to pinisc, wliciicver be 
li.is .111^ doubts, loi btiiifj.Ji^ them behirc tlic Coiiit. 
Some pK'cedi iits |]iodiiLe>l lo us now by the ofliLor, 'o 
loii'jf Kick ns the tinv'ol (iuidtl J , shew .ibiiiulnnlly 
ill'll. It Ins not bcc'ii thepinctice lo iniitu in the line 
co;"/ ^ > (]i'- ntniiL of n. rcrersion in Icc with thnt ol 11 
pul'iul.iic <eti. One ul llieiu. is, It iippeuriii^ that 
rl the piemisc's iiu' 111 jm-'ession, Jiid paitjii le- 
u's’O'i, It is oidcreilthat tho iiiu' be aiiieiided b> sink- 
In'; out the pie’iiisc's in‘possession, and letlin^ il sLmd 
a-i lo the pieiiiJses 111 reversion on!c, llio pai tie's liasjii^ 
levied a new line of tho pi onuses 111 possc's'-ionit 
.ippiTiis by tills piecedciit tli.it llie p.iitiC'-, IniMii'' lo¬ 
lled .a line ol boll), VI/. ui'c'LTliiin pa.t ol the pieiiuses 
in posh.'s.iun, and of olliei pint in reveison, eiiteit.lined 
donlits whelliei the fine was good ns to both It is 
sullicieul lo say, tins was a c.ise where the jiaity hnn- 
self donbti'd ot llio opeiatioii ol the fin., and came to 
the Court lot the aineiidmciit; ni. two of these in- 
sUnces the flues weie ot diflerent soils, one befoic 
ll'ilmol ,T. he uideied th.it n should be .dtered to a fine 
w; r£>i/t£'AM/ only wliat the other jiait of il was, it docs 
not a}>])ear. It is true the Coiiit will not permit ti fine 
to pj-ss, \ 'icii tliere is suinetinng giossly hhrmlernig 
on the lace ol it, hut llie Coiiit W'lll not take on thcni- 
Bclveh to decide hcie on tlie opeiiition 01 goodness of the 
line; It f~ onr duty onH to see that the lino pas'es lu 
the nsu.d foiiii, it is uL the peiiJ of llic paity, wh.it is 
it> cIil'lL 



PhIHEAI'Xi 
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Balei Batluy. 



J^rSTHcv\i. Latl obt.aino(l a mie /f/w to distUin^ro Affidavit to 

llio ])etcTul.uil iwL t)l f'lstoiU oil iiu'Mie hold fo bail on 

on iL ilLfi'tl in rlic' alUd iiitto hold to h-uUVliicIi .lmtlolI 

ill'll the iJotLiulaiit mis inik'btrd to ihodMamliiron cci- tliu Di.ttiiiluit 19 

tiiiii Tnomishoiv notes ot llio d.ilfj .tiul bums tluTCUi 

^ ^ Piaiiitin. 

t.t.iU*d, mid ])liable at (la}s loner ^.incc ju^stcfl, lAii did 
jioi sjy liuu lliL} 1)1 jinjMblo, ca ludoii^L'd lu 

tiu* PlaiiitM'i. 


Sf I it. slirwcnl cinse- II in he ipRiuhI tliiiL 
tljc-l).!J ueie p.Lx.ihle to the PJ iiiitdl^ Joi iL xs j\^ orii 
llie Dell "d "It Vv iiulc i>U'd to llir 1^1 iiiirilll 


J^ci Ciii/f 4 tti, Ul. .1 iiiriiji.mt ^lOllId oveitliiow all 
the c.iM’s o ( Mient ioi •* dclcct in the .WtidaMl 

rhitl cxt'i \xi iv-doLi/'d. 

liiilc abbohite. 


Wilson z\ Fortsirn. 

\\as an action on a policy Mih^ci ihed l>\ tlio Tnc ^ei/ure 

Doreiidani lor 200/., on tlie fcliiii jlMiiha\ \.dued jt ^ 

\ • , scl iij a neutral 

2100/., ind ircMjrht \alued at 900/., Uoiw /.ixn/jool to no scmeiKc 
IiLT port ol discharge in the Baliic and (hill cj| /'nilcml, tondumnafion 
a»aiii',t .ill ri&ks until the cargo Mionlil he ly wsiie- 
housed at the final ports or places ol discliaige, and at ditwu, eloos not 
the licc disposal of the consignee', 'II10 decLiiiitJon 
aveiied inloiesl in tlic Plaiiililf, and a total loss oi ship Therefore*^licrc 
and iieight by bcizuic and siiicikl of the sship and tlie m swdi a case tJie 
goods she liad on boaid, iic-ii Pillar^ 

thou^di lie atOd 

w itliout authority f*om the aa9urcd«s4hu refused to accept the ship or repa) luiri the pitce^ 
tlie assureds whu had not abaudoiicdi M'cre not pernutted to rccoxer foi a total loss* 

knovi)^ 
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Piill^TlLR. 


known, f»ii(i conlainwl n count foi money lint! and re^ 
ccivrc/. ^'iu' l^efriidant paid ^rv'ncrnlfv into court i tch 
At lijc ti m 1 be/er<' fJiUis C\ J- at IhuttlhaUy at thesiUiiityT 
sAior Ka\fe> term 1814, A ^cnlitt was found tor tlie 
PLimtifl’lbr 200/., subject to u cir*<e. '^I'lic Pltiiiilid wJn 
sole owner of the wliitli ssulwl with ti cai<;o 

of goods taken in on Ircighl at Lmipoot^ Joi PiUi'ff* 
In Ijoi tonrsc she was iiiii down b\ .iiiolhor vi'-st^l, jud 
lost jin «.ik])oi and cable, and was otheiwise daiiia^rd. 
hhe arrived in PUlnn roads, and utter running upon 
tlic bar and inciensing her danmge, <-lic Milled niio 
-Pd/^'/v h.irl>our, wIutc slie wnis nmnediaUlY, willi lier 
caigo, sei/od by llic ollicciis of the go^ci 11 incut thew , the 
Clew were discharged, nod flie niahtcj, wIiom' lesiclenre 
was at reniaiiictl tlieie^ but lind no coiiiiiiiind 

ncci liei, and did not, noi could use aii} means to rcco- 
'ver ihe jiijsscssioii nl ihe dnp on nccoiinl ot Ins owner 
until tliu isl i>\ Apul i8ji, when ilic iiuiiUnne couit 
.it Piiian put up to public sale by auction the ship 
detained In the£jo\eniinent at Pillru 
The master at that sale became the piiKhaccr foi c;52 
fiN. ilolliif'-, on pn^inciit of winch the ship was de- 
Jjvcied to hiui, and In* \v<>s at iibfily to sail with ]:er 
lu'rrrom Pdlau in aii^ diiectum he (hoiight fit, and he 
had ihc* comniaiid ot her in the same inainiei as bctoi c hci 
seiruie. The vebsel wah not then ii\ 11 bc.i-worth} btate, 
01 ciipEibtu of prosecuting her voyage jii the BaNu^ or 
returning to Oieat Brziain^ withont being rc'panc'd. 
'fhe ni.istei, being exaimiK*d as 11 ivjlncss, stated tliar 
he lecoxeied possession oi the ship by so piiitluismg 
her, lied tliat iii Ins judgment Jt w.is the mo^t ad¬ 
vantageous course tliat could lie taken for Ills ownei, 
to iicosei the posse*^suiii ot her by p^i^mg that biiin 
at the auction, un winch occasion lie consiilored Inni- 
hclf .IS acting na the owner’s ngent. lie had been 
sijipoiiitcd master by the owner, with the saiue autho¬ 
rity 
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iiiy fi:i jp.’btcis of ire Li^u.i% cJUnistuI Mifli. 

l.tkeii uJ Jk‘i, ijc (Liii^srii Jici h> be 

icp:uied, and lunjg.iled hci *iu>ly luunr to lAmthiK 
Tlic u^tnei ikdil uuUlc that ^\\e aiii\cd in tliu 
' 17 /amts, and lliut tiu'iiM^Un I’Hi* iici tlioLo ioi Inui, and 
on Jii'i aLcuLiiit, and midv to iui^ tliljicied lui 
lip tn linn or lii^ iits i^ it had Ijoc'ii io<[iiJ]rd, .ind 
til eovinri then, il he had thought lit,*hinc had 

]ifvol the ship 111 a peileclK >aJi and siti-wcirlhy 
blate. Abuttonii\ bund had Iks n n In uienu>iu, 
vt l^/lltiu, loi tlie iiiom\ uiili uhuli lie had icjniiclused 
tile sill]), nhuii the omiic^i i el used to fiin . alter tJie 
&hip':i uunal, that bond was put m suit intln-Couit 
ot AdiJiirally, and the xebscl uas taLeii ])ossessiuii of 
by the iiiaibLial ol that eoiirt On the 2d oi Dtmubn 
1812 adecireot s-ih* was made "ii la\oiii oltlielioldci ol 
the hoLUiinix-lioiuI, and on the 2isl wlaef^ttrnf iolhnMinr 
a coiimiission ol sale was I'-siud, inidti ,ind Jii piii- 
sunnee ol winch tlie sliip was sold by |aihlic .iiuliii*i at 
ITvlt, atid the pioceeds ul the - ile, and the A\liole of 
the homeward Irii^ht, weu' jjaul inei h^ the lejfwlr.ir 
of the Court ol Adiiiiially Lo tlu^ lioldo ol the hol- 
toinr\-build under that dcciec. It was adnntted that 

iT 

the i’lauitilf was entitled to a total Joss on the lii'iiilit* 

qiiebtlou lor the opinioii of the Court was, wlie- 
tlici the PlaiiitLlI' wa^i entitled it 5 recu%ci a toted hTs<-, 
or only an aveiage loss upon the ship 11 the lojinei, 
the verdict was lu bland lor 9%/. ie»idue ol the zor/, 
after deducting tlic 110/. paid into cuuif ; if the latter, 
the damages were to be rc'duced to such sum Us an ui- 
bitraloi bliould nseertaiii, aiul il the same *-liniild not 
exceed 55/. j/n ci/tLy a verdict was to be ciiteud (01 
the Defendant. 


iSiy. 

\^*‘lLSO\ 


V 

FollbLI'r^ 


Lem Serjt., for the Pluiiitil^ argued that the ic- 
purchase ol the vesbcl wris not an act wjthin the sco]ie 

of 
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of the nia&tcr's niithonty, and that lie could not, by 
constituting himself agent for his owner, bind In^ 
owner by an act wliicli the latter relubed to 
He admitted that an ordinaly capture, Tollowcd by ii 
rccaptiiroj would not divest the property ot ilic ship 
out of tJic nssiJi 4_d. IjLit 111 tins case the Pi usstan go\ oi n- 
jnciit Lad by thou bOiiLencc of coiulcnmatioii abhointely 
changed the piopcrtj, and it was indinoient to the 
iniclci wi itc‘i'« \vh(‘ilicr at tJic ?alc made under that ^e^i- 
tence the iiiit-i oi .my othei pcTMiii Ijiid been the 
pinrhn*‘<n. Tin- wds distiiiginsliable lioin the ca^c uf 
jVfif piin*t i s 'k S/iuf^idi ffi {ajit Ikcjii'ic there the tap^oib 
ImiI been .i jiioiilli in pus^c**^ioii beloic llic ic-^ale. 
'flu- was aroinpliUiy new lille. 

l aug/^an Scijl , w.is stopped by the Coiiit. 

Ciijjiis t'. J. 'Fherc is nnotlici qiicbiion line, w'he- 
liiei the assuied^ tho slnp being rcbloied to them, ha^c 
not :l rtgliL to lake nnssession of hei i '\Vlint is there 
to alter the proprity^ Supposing that blic bad been 
londemticd by a judginerit in any louit of Pm^^itr^ 
on any Jisciil law of that country, il nllerb tlic property, 
but heie it iJocs not ajipear tliat there is any siirh 
jiidginejit; and the mere seizing nnd willing does not 
create a foifeituie, nor change the piopeity. Hero 
s\as no war, and the question is whether in tlint case, 
llic sl)ip being takeii^ by violence, iiiid the PlnintiA" 
getting it bnik, the piopcrty not inuliaiigod. Sup* 
pose the osbuied cho*^e to take to the proix^rty, could 
the mnsti: stand out agaiiibt llieni, as having bought 
}ier inulei a good title On the case, os it stands, 
there appeals only an unheeused seizure of tbia 
vc&bcL The captain pm chases licr from tliose who 
haic seized hci, and has brought her home, the for¬ 
mer owners have a rig]it to say that the ship having 

C^) 1 sj7i 



been 
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been bought of tlio^o wlio IkuI seizod her, still con¬ 
tinues their property- I do not know that the laiisoni 
here wiib illegal, so not like the ease of Pa?so?is v. 
Stvtt{a). That was fllegal by the act of parliament 

sgniii^r lan'-om- 

Judgment lor the TJalciataiit, suhjeLt to 
the nrbilraloi'sp an arc! on the amount 
of the aveiago (ostb. * * 

{a) Jinic, II. 363. 



Wjlmix 

V 

FonsJ eb. 


SufTON I’. 


hh I, 


-^MIS 


was an a..lion upon tlio ca'«f‘. TJie riaiiitiCr 
doclaied, tli.il by an act, 5 fx. j. lop.iiniiir am 
widoninjr a road irciiii Jlmbniif to J.ulitn^'oilh, :ijiy five 
or more tnibtecs, or tlinr surveyors, vvoie empovuned 
to cut any wateicombes, 111, tluousrli, 01 iicioss .iny 
land*, or gioiiiid", m order to d.^m, 01 pi event llie 
roads from beuig OA Cl flowed, m iKing siwli reasonable 


lo*t 

foiMin who 
JMUL 11 an 
uub ict, may lu* 
bill (!■ lcLlIj one 

It^ a In nch rut 
in I ho CO luty ol 
iV. I 'Uses the 
plaintifl'-. IiiicN to 
he oiTrAnweil in 


the county of IV ^ althoui^h a statute reepu-es all 'urtions to be brought and trial m t]i«^ 
county where the cause of action arises, the action may be brought and Iruvl m IV. 

If a st-Ltutc directs that an action s1iil| ho cuinTncnccd uitbin siv month* alter tlie 
mitter or thing for wrhicli such action shall be brought, ami in consequence td the curti”^ 
ot a trench a fall ot ram ciuscs the PlainifT’s land to he overfloM ed, first w itli i six mnntl 
and igain after six monflis from i uttin^r tl¥? trench, whether the ac tioii im- i he brought 
within MX months from the cutting of the trciicb, Oi within six nioml s non cheiwr- 
repuon of the first prejudjiial eiTvet, or w hetber it may be brought willini six luoutl a 
from the last injurv, quarr. • 

One who m the exercise of a public function without cmoliirrriit, which lie is com¬ 
pellable Co executL, ai.ting without in line, and .iccordmg to li ^ hc.st skill and chlig.iu-c* 
and obtaining the best information he can, docs an act which occasuuis tonscqiuiitul 
dam-ige to a subject, is nnt liabh! to aii action fur sue h clamagi*- 

The trustees of a turnpike road, empowered to make watcrrourRcs to prevent the road 
from being Dverfiowed, directed ihatr surveyor to picsent a plan for carrrying oil the 
water of an adjacent brook he recommended, and on that rccoiiimrudaTinn they ailoptcd, 
and caused him to make, a wide channel from the rudiUg^lually narrowing, and con* 
ducting the water into the ordinary fence ditches of the pLuiUiirs land, whuh were 
insuflicient to discharge it, and his land was consequently overflowed Held that no 
action lay agaiiwt the chairman of the trustee? who signed the order for cutting 
this trench. 


satisioctiOQ 
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sutislaction to the owncis or ociiipieM €)f such lAliiid or 
grounds lor the damage's ihej should llicicby suhtain, as 
to any seven or more trii^lcca dioulil socin reasonable; 
and that the PlaintilF was jiossc^srtl of iliveis closes near 
to a road in tliat act mnitinned, Jii ILll-moi trm^ iii the 
county of ^Variafci , and lie beii so possessed, on the i otli 
of wTurie 1812, a ceiLiuii watercourse h.ul N'cii iiKuie and 
dug ISy the J)cfendnMt from that iojmI jn<o ceitaiii land 
iioai to the Plainliirb land, under coh fli nt powei-" and 
authouties given by that ad, but ol so in^'iiffiucnt 
Inendth, depth, and Iciigth, that by means ot the narnw- 
iiess and insnnitieiiry theieot^ and ol the s.imi' not hav¬ 
ing b'^cii rontinucd a sidlicient disLinco bom the road, 
laige qii.iiititieb of watci from Uino to time dowjiig to 
the same, 011 isl Ocloba 1812, and on divers days 
aftorwaidb, liad inn aAd flovvo<l Jii and upon the Plain- 
til1\ lands, 'ind dain.igect the baiiie, and lliereby (lie 
PLiJiitilF had bustaiiied diiiiLige yet the Defciidaiit, 
being one oi the Uubtecb, knowing the pieimsos, but 
coiitiisirg, and wiongliilly and irijiiuoiibly inteiidiiig to 
iiijuic the Plaintiil^ on ist J/ffiv 1813, and from thence 
lor a long tline, wiougFully and injunously kept and 
coiitJUiieil that wateicourse or diaiii of such iiibulFiueiit 
breadlli, and deptli, and length, and hy <casoa tliereof, 
and ot llu! waterLOurbC nut haring heem conlinncd a 
bullicient dibtance, da 1st June 1H13, and 011 divert 
days afteiwaidb, watei ^vhicli laui Huwed iiiito«iiid into 
tJiat iiiaiillieieiit watcrAjiirsc', o\ciflowed the same, and 
flowed unto, into, and o\ei the Plaintiff's land, and 
continiicKl taercen a long time, iind thcicby damaged 
die Plaintiff'b corn, turnipb, giabs, and herbage, and 
thereby the Plaintiff bu^talncd damage, whereof the 
Dclbndant afferwardb had notice, and although the 
Defendant, tis such tru'-tcc, \.ab rcqiie'«tcd l)j the Plain¬ 
tiff bO to do, yet he had not as yet iii.ulc lensonable 
sausliictioii to the Plaintiff for the damages, but had 1*0- 

S fu 
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i'u'icd so to (!o, coiitr.li} to itio stjtitto. The second 
count btated that the \\aterciuirbc u ls ^vioiighill} and 
injunondy made *^o lasu^McicniK^ iii.it b\ inemis ol die 
i isuirUiCiicy tliorcof, tioin Iniie to Lime to 

the same, on di\crs d.i\s luul iiin and tidiied iii aiicl 
IIJ1011 the Plamljfl’b lands, and tliat tlie DeK-Lidant, 
bciiij^ a titLsUn;, and k no mi iig the premise^, \i roiifrlully 
and injuriously contiiiiRd iho watcicoEUse s<;» iii'NilIU 
c lently made, and byieason tluaecd t!ie \intcr uliicli 
had Ihnvcd to the nisiiflicicnt Miitercoiiise, oveiHowcd 
the same, and laii over the PluiiUiJIS land, and occa¬ 
sioned the chiitui;^. The tlind Louiit staledi that tlie 
PlaifitiiT was ]H)ssebsed oL closo, and that the Delciid- 
aiit wiongfully and injiinniisly coiitiiuied ne.ii to their 
a w.ateicourse «o iiibufiJcieiitly and uiijiiojicTly iii.ulc, 
tliat by leasoii thcieot lar^e cpianlitLCb ot water which 
liad run tlieielo, uvei flowed tlie same, nm^ flowed into 
and ovci the Plaintifl’s closer, and occisioticd the da- 
iiLijri-. The ionrth count allef^'d the Plaiiitifl's pcjsscs- 
bioii ot thriv closes, .iiid that the l>Jiondarit A\roiirrfu1lv 
and nijuiiously caused and piOvUred large ciuanUlicb o! 
u.Ltei to ran and flow in, u|K]n, and over those closes, 
and to continue ni and upon the same flir a long time, 
and llieieby iii|iired thecro;]:^. The DelL'iidaiit pleaded 
the geneial issue. The.i(tct)n£aiiiC4l the power allegcsl 
in the declaration, tc^cut ivatercoiii^c's, and also powers 
enabling the tiustecs to purchase lands lor widening, 
turning, or altering any load, ani^ciircs.tcd the modem 
winch, when the owneiii were incapacitcd to ticut, oi 
neglected to treat on the terms oi sale, a jury should be 
inipanncllcd to enquire whnt damages would be sustained 
by, and whnt reconipcnce or satislacLion should be made 
to such owners, occupiers other persons interested, 
for, Ol upon account oi the taking of such land, grounds, 
or hereditaments into the roads or of tiiruingaiich road 
into or through any such lands, ground'-, or hcrcditn- 

lIlCMt:^ , 
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ments , find akor the jury shoLiIdliaxe uiuiuiicil and as- 
LLilaiiied siirli d.un.iirc' .I'ul rocoiupincc% Llio tiiistOL-* 
MOie Lo adjudge the siini^ so .isscssrd, to be paid, aiul 
iipo 1 iMju'cnt OL teii(l( ij llic l.ind tO*bo 111 tilt, 

ti Haloes. Aiid ]1 aiij aciKMi slioaKI be b'up^ht 'a:; Must 
.my |i i<{>si hr .iiu tlinig done ui jmiMiii lec ul that 
act, oi Ill Jcl.iliiiii to tlie niiilLcis tlici.M coiiljiaodp 
Midi .Kt'on y b( ioiiimciiccd uiiriin '■ \ ipoiiihs 

IH'Nt alu'l till iKjIIW tIlOL..-tU] (li {li'Mlf I'M vli'Cll •'I'lll 


actJosi ditj.il M lull not Ki"-, ^iiul \ is 

111 liL bioii;;litn Liidj :mmI li.td in llif^tiun'^y ‘ n 

Ljii'C ol .irtioM dm' 1 ! C'tlit'i 

0 ui]M\ , a'ltl i*»!s 11* ' j'K I l!i lu* >1 

^ue, iiiiif thr luilU’i pi t i*'* ■ Mho 

tiUiCWT tivd it 1*10 ‘'uip.ci b 

biloro (i r ( ,1 '[\w I *sO ll' L liiC i id.lilt 

■w.is Olio oI lijo tiiiMc.s iiinl . iIp-i tiMii)i]he t, iiul 
clMiiinatj ril ihtML iiiporin;;'', A io'*J in ilu' (s^i|iit\ of 


fo?!^ wliidi 1 (I I'oiii JVift/tm io.,.iids 
tt'?!///, wrs '■al’j ct.dtii liony ifi’iis to bo flooded b\ tlic 
walii ol .111 ad|*aciil bictiL Tlio at aiiiod- 

ing, aM\hn.li the IXloiidaiiL jiuMdetl, <nioicd .i ^ur- 
V 4 \oi ( >oxaiiiiiio llie spot, and projKiion pl.iii Joi rcoti- 
f\iiig tills iniMiiJoi, \ilio atcoulii'irU, U a siiIjscM|iicnl 
TTlOOllIKr^ l.udo his U|M 1 ||, aM-' JUOlllIttd 11 pLlll 

rlio DolondaiiK i.m. iinaii, .uid si\otlur coiiinusjbion- 
<Ms iidopUsu and whidi was .iciordiiiglv c\ctutetl ill 
Miitf i8j 2, ^vlloubJMa cut nine foit uido, and two or 
fhieccloop, w.ns made tioni iIil load t!ii«ai.f!i ilic tit so 
of ti All Sff/tAcIl 111 L 111 its piogiess 

tilloiigli die four next Llosts, it was narrowed to fi\o 
Icct, and it torniinatecl in an old fento ditch which was 
not at nil widened, anil wjncli dischargt'd itself mlo the 
fence ditch of the rhmiliff's closes, the widlli whci'cof 
WAfl three feet only, through tins cut was turned, first 
flic w'hole^ but afterwArds, in coDbcqueiicc of the Plnin- 

• 6 Uff's 
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romoiistinnccs one half only, of llw* ^^aler of the 
brooJc, the ^hnle ot winch had lor 50 ycais piccixlinj^ 
difeichatgcd b\ anullut loiusc the J^laintifF's 

ditch iiotjjcuig of dimensions ud.iplerl to carry oil' 
laigc 11 boclj ot water as now parsed «nto it hy the new 
cuuisc, thewatei, atter Iicav^ lainsjp oterPowed it, and 
stagnated uii the Flajiitilf’s hind, '-iLiiato 111 the comity 
of 1 Va}-a?iik^ and damaged his cicps, Tiv2 first iniiny 
uus percciied in 1812, within '^iv inoiuhs altir 

the cutting of the l^'cnch, whercupon llio JMaintifl' had 
iiindc Kcveial opi>hcutioi]S to the IJeleialaiiL iiidn idrahy 
to leiiLcdy the iiiixchiet^ hut luid iie\er .i|i])lied to flie 
lommissioneis rolhstisi at any iiifs-tipg, wlieic silonc 
iIm\ were autliuij/LsI tomt. In Mmj pretedoM^' llie 
tri il, the laud was agjui tncHlowed, .uul tin PhnililPs 
Clops iimleiialU injiiusl, ivh^MeiijHin thi^ piesent acMon 
was brought. No niipioper inotixo w.is iinpiiU'd to lli^^ 
i)eioiidant, and the Flaintill InitiselJ piodiicid evi¬ 
dence of dec lar.ilioiis oi the Di'iend.mt. that when he 
Oldened the woik^ he did not tulr^ee tlie iii|uiioiis cHecU 
'1 lirec ohjcctiuiis wne ni.idc h\ the DLle^uIaiit * i. That 
tJic act ui the Dcieiidinit, ol winch the Plaiiitiircnm- 
pluiiiLHl, was the making the new cut, and that llio net ion 
not being brought vvilliin i?ix months after it was iiindo, 
was now out of time. To which iL was niiswcrcd, that 
e\ciy coiilinuaAce of the iiiisanco wns a new cansL ot 
action, and that the suit was coiiiiuenccd within sl\ 
muiiths alter the last injury si^slaiiicd . 2dly, That the 
action could not be maintained against n single trusLee, 
but tlisit all ought to ha\e boc'n joined who roncuiTcd 
111 uiuking the Older sdly. That the act complained 
ol being on act done by the DereiuKint within tlio scope 
<vt Ins power as coiiiinissioncr, and no tiialicFons motive 
being cither alleged or proved, tlie action could not be 
maintained. J, v^o^of <]pitiioii, that there wa^r 

DO objection to tlie iunu of the action lor want ol 

Vui-VI. D pjirtje^: 
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parlies, that the clause above staled for making com¬ 
pensation was not applicable to this case, but only to the 
case cf land taken for niakiiig roacU. The act gave the 
conmiibbiuncrs a general and unlimited discretion to 
irvike watei courses tlirough any lands or grounds tor the 
purpose of turning watei iroin the roails making satisfac¬ 
tion to the occupicis, and the coinmissjoners^ and the De^ 
fcndaiit na ony of Llicm, hud done no more than they were 
autlioriacd by tlie stututc to do. And it appeared that 
the trustees hod uctcil under the advice, and according 
to a plan given them by a surveyor, and Mere actuated 
by no improper molive. 'Hie action therefore could 
not be inuiiiLiincd. The l^laintifl'ouglit to have applied 
for, and might perhaps have obtaiiuti from the commis¬ 
sioners, under the diaciotioii mIilcIi tiny possessed, a 
satisfuctuui. Tliat satidactiou coidd not be made m 

I 

the fiist instance, bccausi* the efic'ct was not foreseen. 

I 

I'obsibly tlie Court of King’s Buiicli, on apiiliciition, 
would have granted a mandamus to the commissioners 
to coiupel them to make a cxinipensation, if they hod 
refused otherwise to do it. He periiiittctl the causey 
however, to proceed, and the jury found a verdict for 
the Plaintiff upon tlie injury last bustnincd, for lof., 
with liberty to the Defendant to move to set it aside 
npon the objections above stated, and such others a» 
might arise upon the matter of law. ' 


Accordingly Zenr Scij^, inMzeiachiua term 181^, 
obtained a rule mst to set aside the verdict and enter a 
nonsuit, upon ^he grounds above mentioned, and upon 
the further grounds, that the act complained of, the 
cutting of the trench, was committed m the county of 
Northampton, whereas the action was brought in the 
rouuty of IVOnetck, and was therefore, by this statutes 
not maintainable: and that if the time of limitation 
was uot to be measured frooi the cutting of the trench^ 

yet 
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jret at Tcnst it was to be computed froni the date of the 
first damage actually sustained In consnjiiencc of the 
cutting, whereas the action was not brought withm six 
months fivni tlifft date. Upon the third and prin¬ 
cipal objection he cited The Gova^jots and Gmpany 
of the Siitish Cast Plate Mamtfactvrers v. Mne^ 
duh (a). [Upon the objection that the other comini»« 
sioncns were not joined in the action, the Gourt inti- 
nuited that the rule was universal iii actions fbiindetl on 
a tort, that every tort fcuaor may be sued singiy tlie 
objection to the venue was, upon the argument, aban* 
duned. 


1815. 

SUTTOR 

ClAHKb 


Shepherdf Soricitor-Gcncrnl, and Vaughan and Copley 
Scrjts,, sliewcd cause against tins rule. They pniici- 
piilly contended tiiat although the trustees had a right 
to cut drams, they had not a right to cut them so un- 
skiiliilly and injudiciously as to injure the onners of 
adjoining lands. Iliey wrie responsible fur any da¬ 
mage occasioned to the subjeef by tlic negligent or un- 
skilfid exncisc of the jwwers committed to them. If 
damage ensued, the remedy against them was-by action* 
fur the statute had made no provision lor compensating 
the sufferer in such a case, the clause fiir compensation 
applying only to the owner of the land through which 
the diuin is cut; not to the diviiago tlicreby occasioned 
to a neighbour, and tlic word damage is introduced 
into the section, only becaijse the taking a part of a 
close may sometimes materially damage the residue. 
An action well bes for unskilfully doing that, wliiclt 
being unokilfully done is mjurious, though, if it were 
well done it would not injure. Ilie case in 4 T. R, is 
materially different; first, because a specific power was 
there given to raise the ground, and the injuiy was 


(fl) 4 Term Rf^ 794« 
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directly 
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ilirectly nnd nGcc*)Sarjly occasioned by the raising it; 
whereas this is a Ciise of conscqucutial damage occft^ 
sioiied by the negligent exercise of ii legal power; 
adly, (upon which BuUa and Giosf Justices mainly 
rclLccb) there the statute expressly pro\uIed the manner 
ol compensation foi; aiiy injury occasioned by raising 
the soil. Thctc too, it was expressly found that the 
line of Huiiace to which the pavement was raised, was 
necessary and proper, and that any ulteralLon of tlie 
inclined aiirlacc ot the sticct, less materuiJi was not suf¬ 
ficient to render the stircct safe Ibi carnages passuig 
through. Coiisequciitly tlut action IruL not for its 
gtoniid file ciicunistanco that the act was ignorantlj', oi 
uiuiti/iciallv, or otla rivise improperly done. TIic case 
of fjfnrhj V. Mcno?i ami Of hers is diHcicntly reported 
by llUnlhlone{fi\ iiiui by Wilson {b\ and although 
laird Kemjon (J. J. in the cxsc in 4 'i'. R, throw's some 
shir on the leport of the foiiiiei, his ceiiture does not 
apply to the latter, ivho gives a very iiiateriul fact, 
onutted by the fbimer, that the act contained a {lower 
to lay out a new strc'ct, with an express prohibition 
aganibi obstiuctnig the lights or Iree passage of any 
person. Thcreibre it could not be inferred tliat the 
cominissioncrs had a power to ubstinct the plaintiff's 
liglils in the lanes. So that there was clcarlj’' an excess 
of jurisdiction. And ihtwiLinig tliia tiencli negligently 
mid laaitincially wus an excess of junsdictiuii m the 
present case. The puwe^ to jji.ikc watercourses gnen 
by the nctAUtejids .l continued watercourse, which shall 
conduct tlicw'Wsr to us ultimate place of dischaige^ 
not SI watercourse dammed up at the lower extremity, 
which shall leave the winter in the Defendant’s fence- 
d«tch to overflow liis land. Tlic Defendant was at 
least guilty of negligence here, for it required no skill 
to foresee that the smaller channel could not dischorga 





(fl) 3 Wih . 461. 
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all the water wliich night enter the larger channel. 
In pleading a justification in trespass, it is necessarjF to 
shew that the Defendant has done no iinncccssniy 
damage: 4 hc pru^f upon the general issue in an action 
on the cascViust be the same. But that deience could 
not be here substantiated for the Defendant has ncca« 
sinned unnccessarj' damage, and the action therefore 
lies. In the case of liobeits v. Head tivo ol the 
points which arise in this cause were determined: 
I. that on action well lay against surveyors ol the high¬ 
way fur taking away the soil adjoining to the Flamtiff's 
wall, by reason of which the wall afterwards fell; and 
It was never even objected that the action would nut lie 
bj' iLosnii that the act which pioduccd the danijgu was 
ail act within the scope of the Defendant's duty; and 
2djy, thatalthoiigli murctliEyi three mouths had elapsed 
since the act, and before the action Ivoiiglit, yet us it 
was brought witlnn three months after the wall ll-ll, it 
was, witliiji the iiieaiiiiig of the statute, biuiigiit within 

tliiee months aftei the thing “dbnc or nctc'd," iiiul act 
committed," wdiich nic the words of the statute 13 
t. 78. s. 82. and are fully as strong as the words of this 
act. If the Defendant's act lie so inartifiLially done that 
Jt injures the Plaintillj it is no dischaigc to the D(^‘ 
iendant that he acted according to tJie ^st skill and 
advice which lifl had, and tliablie consulted a surveyor 
on the manner of doing it. An individual is bound so 
to restrain the exercise of hisrt'ights over bis own land, 
that he may not tlicreby injure lus neighbour, and tJiese 
trustees must observe die same rule 111 the exercise of 
their powers. Even if the principle be, that no action can 
be maintained against nn officer for an injury occasioned 
by his act, unless the act be malicious, yet there is on 
this record a sufficient averment of malice, for cxprt'ss 
ipalice is not necessary; and it is averrod that the Defend- 
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aAt continued the iiusoncc wrongfully and injurionsly, 
which, in Diew v. Colton (a) nas held ec]uiYalent to an 
averment ot malice: and os tlie jury liavc found a ver¬ 
dict for the it must be now,intended that the 

allegation was prdVed. If the DefciuInJit* had rested 
liis cohc on tlie abscKcc of malice, he hlunild have gone 
to die juiy upon that point. As to the tunc ot the 
action, itssiilficcs to bring it within six months after sus^ 
taming the damage comprehended in the declaration; 
for if the Piuintiif hod recovered jiidgnioiit on account 
of the injuiy produced iii i 3 i?, which inii:ht have been 
>niall, that would be no lui to an ulIkhi for ;in injury 
sustained in the [allowing 3ear, which might be iiiiich 
greater. It cannot be, that by llic l)tlcjiclaiit\ com- 
pcn^iatmg the (iisi brnull damage that occuis, ho should 
purchase an indcninily ngcViiht all future liability; and 
a jury would iiotrhc nutlioiizecl to give prospectue da¬ 
mages. Laid Ellenbount^h C. J. in liohcits v. Head 
distiiiguislics in rcs])ect ot the time of limitation, be¬ 
tween the case ot trespass against a custoni-liouse otlicer 
for seizing goods (A), and on action on the ease foi con- 
«c(]iiontial diunagc; and asked, IJow wa$ 

the dninngo to be cbtiiiiatcHl bcloie it hiul actually Imp-i 
peiicdi^’ It would in the present coMThe iniposbiblc 
prospcctnoTy to estimate all tlie damage winch might, 
111 consequence of the Defendant’s act, ever result to the 
occupiers of this land. It would bo most iiicoiivcniciit, 
and (lolent the attaiiiment*of justice, if the action must 
be brought witliin six months after the first jiei cejitible 
eftoct of the Defendant’s act. ]'or instance; the first 
flood might happen when the land was in grass, and in 
the beginning of spring, when it would be beneficial 
rather than injurious, and another nught not happen' 
till ufler the six nionllis elapsed. It is clear theretorc^ 


(aj X FasU 567. a. 


(^) V. Fernsf % H,BL X4> 

(to 


IN- THE Finv-FIFTH Yeaii OF GEORGE III. 




(to wliich the Court agreed,) that. If action be the proper 
remedv, the Plaintifl' may bring renewed actions unLcfis 
die Defendant can dmi that iii the iint action the Plain¬ 
tiff may ^over Qroapeclite damagea to all time. And 
that lie cannot do; tor i a jnre non remxAay sedpt oziraa %pte- 
talui causa. 'I'here may be ca^es as.wheie tlieDeibndant 
cummiis an injurious act on niy land, in which ajury may 
possibly be warranted in giving prospective dupiages, for 
the Defendant cannot enter my land to redress the itns- 
cliicf. but if the damage be occasioned to me by an act 
which tlic Defendant commits on liis ow c land, no proa- 
pcctive duinnges cun be given; lur the law intends that he 
will rep.iir the c\il. A jury would not be warranted in 
]ircsuming tlinl tlie toinmissioiicrs would not themselves 
remedy tins evil, before turtlier initclncf accrued. The 
doctrine tends greatly to iiromotc litigation, that the 
Pluintiffmn<it sue upon the fiist perceptible injury; and 
that ilj os in tins cose, he first takes time to expostulate 
with tlic Defendant, he loses ins remedy. Every lepe- 
tition of the duniage is a fresh iftisaiiLe, and will supjxirt 
a fresh action. But the Plaintifl' may wave an injury if 
he will, Without thereby giving future impunity. 



Sinrov 


V. 

CbvaK*. 


Lens and Pell Scrjts. eontrU. i. The action is brought 
too late. 7'his is no iiiisniice, for if it wc^e, the Plaintiff 
would have a right to abate it; winch he cannot do m 
this case. Where the injury is done by .1 private per¬ 
son, It may be waved, but ag'Hnst a public officer, either 
the party must assert his claim within the limited time 
fi om Ins first perception of the miachiet^ or rather, the 
incotivenieiices which have been urged by the Plaintiff 
as resulting from that construction, shew the true line 
to be, tiiut the party is bound to foresee and calculate at 
the vciy tunc of the act of the commissionen^ all its 
consequence^ and then instantly to take his remedy. 
The two ports of the statute must be taken together. 

D 4 If 
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If the trench were tut at a time when there was no pro¬ 
bability that aiiv flood would linnpcn williiii six niontlit« 
yet jf there were a probable expectation ol a flood at any 
futuie and more disbint period, the jjction, il it would, 
lie in any cn-e, w6iild he in that, and must he brought 
within the ‘ix iiioMth'*, or the remeilj' lost for c\er at 
the same iinie the termor may h.iic the apportioned 
damages,* not for his picsoiit toss iiiLiely, but for all the 
mischief to he done within the term, and the reversioner 
may have his action for all the damage winch may hap¬ 
pen to die residue Of the inlieritancc. It is \cry doubt¬ 
ful wIictlicT the cum in issi oners could now go tliiongh 
another person’s land with a new watercourse, to relieve 
the Flnintiil'’s closes: but if they cannot, the tciinor 
and the reversioner may in their respective actions re¬ 
cover an entire satisl'iictiqn for the whole injury. In 
The King V. 'nie.Tn^tiresof Slaffoidsh.ie[a) it was delcr- 
miticd that where a statute dates hoin iin act done, the 
Court cannot cuinuiite tlic time of Innitation fiom 

A 

notice of tliL act' and here, in like manner, the liiinta- 
tion must bo computed fiom the d..to of the act, not 
from Its Inanifcsting nijurioiis ef^ccl^; oi at all cicnts it 
must be toin]iiitcd liom the first jierception ol those 
clTccts. Theierorcthc rijiiitifl has i.ol within due tunc 
availed himself of the full and spce<Iy lemedy uIikIi the 
act gase him, ol walling until it was seen whether any 
iiijiiiy w.ic occasioned, and then fortlntitli suing. 
Jtobats V. Jhad is iiiiippli 4 .ible, for from the natiiie of 
the thing it could not there be foreseen whether the 
icniuvul of the earth would cause the wall to fall, and 
until that was seen it would evidentlj' he premature to 
sue (Jf). Tlie linrd'-liip is mutual of toiifitiiug to the lii st 

six 


(a) 3 Etui, ija. 

{h) Upon this part of the ai> let the phintifl* loose from the 
pument Gibbs C J. obKrved. eery prvat difTiiiiIly iin|io*e(l liy 
that the caw of KobertJ the words, (which, it nnglit be. 



IN THE Fifty-fifth Yeah of GEORGE Hi. 



MX. months after the net, the option ol suing. Unless 
the hmitution U to take ei&ct, at tarthest, from the 
Luninicnccnieiit of the injury, ihe liability is perpetual. 
All uLtJoii .nui}' be brought tor a diiiu<ige wliicli may 
50 Years liciicu be uicabioiieJ by tlii'- veiise. But ‘•luli 
a biibilitj ^lauKI il ‘ter ull persons tiopi HCt'e[iliiig public 
triist‘<. ^H^contlly, If a person 111 a public situation docs 
un act iMlbiit bi't jurisiliLtioii, and without malice, even 
iboiigli It occasion damage lo .iiiotiici, 110 action 11 ill 
lie, and tins, on thegciicial ])iinciplc that the statute 
uidt'is the tliiiii; to be done. In the cnsf‘ in JV1U071 tlie 
comnnssioncis giossly cveeeded their jurisdiction. In 
tlic case in 4 7 '. 7 /. i^oril Kt ntjon C. J. lliougbl, iiiilo- 
peiideiitly of the compcnuitioii danse, that the actiou 
would nut he. He says, “ If thcie be no jiowui 
(to tJie Loinmissioiieis to a\i.;id saLi'slactioii,) the pin- 
tics :11c without remedy, pnnidcd the coiiiinissioners 
ilo not cxccMxl tlieii jiDisihetion.” Thu piiiiciple is 
tills that when a purtv acts as trustee, il the act done 
Is witliiii Ins gcncinl jiiiisdiLtioii; it is siillicioiit, though 
lie piiisiic HU ciioiiuous iuodc‘ ol uxcciitiiig it. Rut 
here, ton, tliu Deleiidaiit is not uflectcd with any pii- 
soiial knowledge of the tiniisuctioii. A sursey'oi it, 
appoiuled, who pcrfiiims the woik witlioiil the iiiter- 

icreiicu of the Delcndaiit; and it is uii additional haiil- 

■ 

ship, that the yjuiiitifi' selects,tins one cuiiinussionui 
only. 'I'Jiis IS distniguishiibletioni the case put 111 urgu- 
jiiciit, of the proprietors ol w'at^^nvorks being aiisueruble 
for the bill sting of one of their pipe's, wliicli tliey iiiight 
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ivfTC very absurd and unjust,) of 
making thr act done* and fiot, 
in tlie statute ai Jtic*%* c i6 9 
tlje cause of action, the cnterion 
of the tune The Court of 
King’s Bench had got over that 
difficultyj and attained the justice 
of the case , he should have had 


great diflicnlty in coming to that 
dcLiuunj but thouglit the Court 
ought not to recede from it, be* 
cause Jt favoured the attainment 
of justice. But the Court ulti- 
mateLy retrained tram expressing 
any opinion upon this \ery im- 
poitaat qucBtioii, 


under 
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under a legal nuthoiit}' Lave I'uil do^ n in tli*'* hoil of 
another; for there iliv paity iiha si Ixmeftl, in respect of 
wbjcl) lie IS liable. ILjrc the DoLiidaut is u mere 
trusitcc for t!ic public. , ^ 

*' Curm adv^ vulU 

I 

Gibbs C. J. on thib day deliveied the opinion of tiic 
Couit. * • 

Tlii»* ifi iLii action brought by the risiintilFngainst one 
of several trustees undci .1 tuiripike act, wlio had joined 
in an order made by the tnibtccs tor cutting n drain 
through certain lands, the consequence o( which dram 
was though not lorcscen nt the time of making it, that 
cniisidcrulile damage' was done to the PlaiiUid’s estate. 
The trustees, Mho iv'cre guilty of no cxcebs of jiiiisdic- 
tion, informed tlicmsclvcs-as well us thej' could, by tho 
opinion oftlieii'-survcyor, how this niiglit be done with- 
'oLit injury to the surrounding giounds. No imputation 
of negligence rests on them, and they did the act in the 

h 

manner, which, according to the best information they 
could obtain, was the best mode. Nevertheless it did 
produce this consequence. By the statute, no action 
can be brought unless witliiii six months next after the 
doing the matter or thing for which such action shall 
lie brought. This trench was cut more than six months 
before the action, and tJic first injury tclt by the PIniiw 
tiff occiirrixl more than six months before the action, 
but another injury was nH^-i wards biisUiincd, for uhicb, 
within six months niler, this action is biought. Three 
answers arc at' nnjitcd to be given to tlic Plainlifl'’s de* 
mand * first, that the other trustees ought to have been 
jomed. On that point, and supposing that to be the 
only objection, it is clear that the action is maintain¬ 
able. Another objection is, tliat the Defendant was a 
trustee under nii act of pai^lianicnt, executing duties 
imposed on bun by the act, and deriving no emolument 

5 from 


IN 1H£ FlFTY-FlfTH YXAB OF GEORGE III. 


43 


from wliat he did, acting to the best of hia skill and 
judgment nt the time, taking the best adnee, and fining 
only that which it was Ins duty to do; and tluit il such 
was hia conduct, how ns not answeiabic lor the subse¬ 
quent conacquencen. Upon the discusSion ot tins point 
two eases were cited, cue of which ms supjiosi'd to be a 
dear authoTily for the Plaiiitill^ and the other, it is con- 
tcuded on the other side, an equally clear iivthnruy 
for the Dotend.iut. The first is the ease of Leath'r v, 
JUozoM. That was an action against commissioners for 
so raising the p.ivcinciit, us to obstruct the Plaintill’s 
doors and window j. The couimissioneiH did not cvcecd 
their jniibdiction, and iicrc e::vieibiiig powers given 
them by an act of p.u liainent; but the Court Uioiiglit 
they w Cl e acting in a most iciaiinical and oppresbiva 
manner, and that though t'lcj'.liad a right to }ia\c, ami 
perhaps to raise the .street, they had tictud so ai bilini ilv, 
that they were iiiisweiablo. With that judgment tins 
Court entiiclj' agiees. 11 coiiimissiooers acting within 
theirjurisdicUoii, act wantonly and oppressiscly, they 
are responsible to any individual for the injury they do 
liun. There tlio injury iiuglit have been asoided by 
doing tbe act m a diilbi'cnt way: here the coiumissionei s, 
at the Ume of doing tiie net, took every precaution to 
prevent injury to tlic surrounding land.. The other 
paw IS tlint of T^e Govermts tmA Company the Jhtiish 
Cast Plate Mam^uclttret s v. Meredtik. Comnnssioiicrs 
were directed to pave, ic|niir, ^aise, sink, or alter, and 
lender secuie a very abrupt and dangerous place in the 
road, and they had, iti so doing, raised the ground 
opposite to tlie gateway of the Plaintiffs, lo tliat they 
could not enter the gateway. The commissioners were 
directed by the act to make tins a gradual descent ; and 
tile ease reserved stated, that it could only be done by 
making it a regular inclined plane from the top to the 
bottom, which they had done. The act, therefore, which 
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prcscnbcKl wliat slionld be done, in effect prescribed the 
mniiner of tloin^ it, because theiewas no other manner: 
that, tiicrfforc, docs nut come up to the Defbndunt*s 
i^iso . hi'rr the act ]ire«icr]bes what isliall be. done, but 
not the manner bf doMi^ it. This ease therefore la to 
be detennined on<n^fncip 1 e alone, and upon pnnciple, 
we arc of opinion that the Dcfotidant is not ausweiuble 
in ill's licli^ii. This ease is perfectly unlike that of aik 
individual, ivho, foi Ins own benciit, iiink«'s an jmprove- 
ment on his own land accordinu to his Ivest skill and 
diligence, and not foiesceing it will produce any injury 
to liiB neighbour: if lie thereby Lmwittingl}' injure his 
neighbour, he is niisweraUlc. The lesemb' rue fills m 
the most unportunt point c^f compni that Ju'^ act is 
not done for a public pui pose, but for pr^vafe cinolii- 
mciit. Here tlic Deleiivlaiit is not a voluiitcer. he 
execute's a duty unpused uii Inn by (he Icgid.Lluie, 
which lie IS bound lo rxeciiLC. He oxc^rciscs Ins best 
skill, diligence, and caution in the excciiLion of it, and 
we arc of opinion that he is not liable ior an injury, 
which he did not only not ioicsee, but could not 
ibrcscie. He luis done all tlint was Liiciiinbcnt on him, 
having used his best skill and diligence. Anothci point 
was made on the limitation oi the time; but huung 
disposed of the ease in favour of the Dcfeiulant, and 
decided that Uicro iniift be a noiisuit^ upon the second 
point, it is unnecessary for us to decide on the other. 

* Rule absolutCi, 
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PniN’CE NiciiorsoN. 

• • 

Judgment in tins Cdsc having bem tri\K'n for tlic 
Dercmltint iti 7; z/r/Zy term labt, ii}foii a <UMninier to 
the Defcncliuit’s ]ilc'a jtuis daftn/i taufijueattct of 
menls itgaiiist the Defendant, as executor^ iTi ilchl on 
Niniplo contracts of the testator, iccovned sipco tins 
action cuinmoiiced, J^r7>//evr/, Solioitoi-Gonri.rl, foi the 
PinintiflT, now pnijccl to be pcimiLtcd to ^MLhdla\v that 
clemnner, and take judgment of asacts qmmto acci- 
di rt?iL 


Jan. 23. 

Til" Court 
w ill not amend, 
to the preju¬ 
dice of ait exe* 
riitnr, a juily- 
inrnt 'wIiilIi 
two tiniis 
sintu 

for him on dc* 

munxr* 


But T/ic Couji refused the nppi teal ion. briMiibo no 
picccHlent was cited, and they were awurc cd noiiop 
nlieien jiidj^mriit nn o\tvutni IiacI amend¬ 

ed to Ills prejiidire after ihe term in i\liich it was ^i^cn, 
dirid ins rduiiKr on tins indgiiient^nn^lit, 5ii the inleivnl 
wlnih Ii ul eJ.ip«^ed. iMiUTi.tll) aflci-ted hi!> disposi- 

4jun of iJie asi<eb? 

Ifule refused. 


SruRA and OthcMS t. Witioii r. 


red 6 


TJEBT on bond, the condition of winch, on ojer, **'>'>** 

reciting that fV- Bcgbte had been ni>|Kiiiitcd col- cd^ci^ 

lector ol the poor-rates for part of the parjbli of St, of poor raus 

shall rcniler an 
account of 

monies received, after general performance pEeaxkd, in assigning a kicarh that he tlid 
not render an account, that it is ncteuary tu a\er that he received monies to 

be accounted for. 

To a voluntary office and not c.ut by law on the pari}, it 19 necessary to avsr 
not only an appomtnient, hot an acceptance bv the per.oii appointed. 

drew. 
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V —v- ^ 

SEnnA 

V 

Wbigut. 


dpcTiPf 'Uolbom^ and Si. Georges, Bloom^furi/j pursuant 
to a local act of parliament, and that tbu Defendant 
was lu be his surety as long ns he should continue col¬ 
lector, and until all aciounta should be settled, was, 
that Begbie shculd from time to time deliver to the 
governors and dii^cctors of the poor an account of all 
monies reccised by him in his office, of all monies out¬ 
standing, aud from -n hou) due, and pay over, when re- 
nuired, all monicb remaining iii his hands, and in nil 
Ollier respccL'i justly and faithfully discharge his office. 
The Defendant pleaded general perlormance by Beg¬ 
bie at all timi’s after tile bond made, in nil things. 
Ilie Pliuntifis rL'})l!cd thut Begbtc continued collector 
from the date of tlic bond, (Cktotm 1810) to Behiuaiy 
1812, and was then requested by the dnertors to de¬ 
liver an account of nioiycs received, and f>um whom 
received, and r^'fuiscd. The Dclciiriant demurred, icA* 
that the Plaintiffii had, in their bicach, alleged that 
Begbte did not dclivct an account of monies by him 
received m his office, but that it wus not stated, nor 
did it appear, that he had received any monies by 
virtue of ills office, and Uiat tliat breach contained n 
negative pregnant, in alleging that Begbit had not de¬ 
livered ail account of the inonies rLH:civcd by him, 
without averring that lie had rccci^-od monicb, and that 
by raason of tlic oiiushioii of suck aterincnt, the Dc- 
tendaiit was precluded fioin tiaverting the receipt of 
inonies by Begbie. . • 


Vaitghan Serjt., in support of the demurrer. In 
Jones V. WtUtams (a), it w'as not only held necessary ic>r 
the Plaintiff to aver that the accountant had received 
money, but also to shew the specific items which con- 
stitued the sum received by him, and how they came to 
Ills liiinds. 


Tbe 


(a) ai4> 
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The Cintrt^ mtcrposinpr, called an Shepherd, Sohcitor^ 
General, to support t!ie breach sigaULsit this objection^ 
who relied on IVilcochh Yn(o), whore ffhorfB- 
held that ^ similar u*^sigmnont of breach iiecc'SsaTily 
implied that money had been collected^ and the Court 
litild that It came within that class of^case^, where it is 
sufficient to assign the bioach in the woids of the coin 
dition, winch arc here pursuer], (d) , • 

The Ctnai iiitimatccl that they thought the breach ill 
assigned, and that the dccluiatiun wus also deJectivo in 
not averring the acceptance by Uepjite tX thus, winch 
was meicly a voluntary office, »i*d so therein distin¬ 
guish able from an office cast on him by law. They 
oflerc*d. however, to the Plaiiilin^'pcTiiiissiojj to amende 
whicli Shepherd accepted. ^ 

(£i) 1 Pntr^ leg- (b) Ca. JJijr P/rarffr, C. 45 


18x5. 

Sebha 

V. 

WaicdiT. 
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Ffb. 7 . WniiiiiT t. The Honourable and Reverend Eo- 

\f\itn Legge, Clerk. 


A pnvatcr 
a.ct annexed 
the rectory- of 
H to the dean¬ 
ery of tVind^ 
4 or% AuJ re* 
cited that the 
necessary resi- 
tleTU.e on the 
dcaiieryi and 
the dean’s at¬ 
tendance on 
her Majesty^ as 
roj'istrar of tlie 
ctrder of die 


was on acliini for noii-rusiilciicr upon tbr 
scvtral”bcneflccs of Ijcwthham m Ar/i/, Hasrbj iit 
the county and ilioccsc of (hjotif, and the dcnnt-'ry of 
St. Gcotge's chapel, Winthtn, in the county of 
mid tliocc»c ot Sanm. The Defendant relying upon a 
noti/iciition of exemption, had hefuie ujipiicd that the 
action might be discontinued .i'> to the dcaiiciy and 
Hasclij on the usual terms; \\hicli rule tlic riiiiiilitr 
had discharged, upon an undci taking under 54 (V. 3. 
r. ^4. V. 8. to admit tlio notificcilion, .and dispute llic 
defendant’s tiUe to the exejiiptioii. LiCii^ ^erjt. had 


gattcFy would 
oblige liiin to 
be often ab¬ 
sent from II I 
and the art 
compelled him 
to appoint a 


since obfiUMiHl a rule lor <]j>^coiiLjtiUiii^, ^ts lo 
JLcwisham and ulieieto Cfjpltjj Scijt. for the 

Plaintiff*, on tins day coiibontcd so far as rcLitod to 
but sheweil cunse as to Tlasrhj^ that by a 
private btatuLc 7 Amu r. 38. the rc'ctory of liaiscl^^ the 


itipendiary cu- advowson whereof was then vcsUhI m the clcuii iintl 

fcaulenratcanons of her Miijestj's free clinpel of jSK- wjtlnii 

tliat her (astic of was ‘‘ porjictuully united to tiic 

this, without deanery to bo hejd and ciijo\ccttiiercYiJth bv ibe 

morCi con- 
ferrvd au ct- 

ciisr i \x non-rcaidencc at A, althoug:1i in ilic siib^teqiient act 4'-, C 3 r.84 imposing 
reoidcDceon all benefices not therein exLeptcuj is not eiiumeratLch as a ground of 
eiufnption or of licence. 

Where a private act united ” and annexed ’’ a rectory in the diocese of O to 
a deanery in the diocese of S. and dispensed with any presentation to the dean, but 
left insutution and induction still necessary* held, that a licence from the bishop of 
O. for non-residence on the rectory was necessary, as well as a licence for non¬ 
residence on the deanery from the bishop of S* 

Wheie the defendant had first nil^ the plaintiff to discontinue an action for 
nun-residcnce on a notification of exemption, which the pUintifF had agreed to 
admit, and trax’ersc the title, held, that the defendant nught aftei wjnla have another 
sale to dttcontinue as to the same beneficet if he could diew a sufficient ground. 


/ 


dean 


7 
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dean of the said free chapel, for the time being, for 
ever tlicrcallcr* Ibr his bett^ support." in another 
passage It was declared, that the advowsun, rectory, and 
parsonage of Haxty was, and should be lor ever thcrc^ 
after anncxcil to the deanery; and it vas enacted that 
the present dean, and all other'persons whom lier 
majesty should thereafter nominate to be dean and 
deans of her said chapel, was and wore empowered to 
Apply to the Bishop of Orford for the time being, for 
institution to die said rectory and parsonage; who 
should, by virtue of that act, (without any presentation 
tlicrcunto,) be obliged to institute the then present 
denn, and such person or persons to be nominated to 
be dcaiL or deans, unto the siii J r«*ctory and parsonage, 
in such manner ns is usual to or hr rectories and par¬ 
sonages. And that such dean and deans so institutc'd 
should hold and ctijoy the said rectory niid parsonage 
of Ilasehf, and all lights, pro/its, and advantages 
thereunto belonging, in such manner as the rectors or 
parsons of Jldscljf hud theretofore held and enjoyed, or 
ought to have licld and cujo3'cd the same; and it was 
provided and enacted that the then present dean, and 
all future deans of tlic said cha])til of St, George, wntliiii 
the said castle of , who by Mrtuq of that act 

should be iiititled to llic s.iJdtrccluiy and parsonage 
of Ifasefy, 111 regard that his and their necessary resi¬ 
dence, at or upon the said deanery, and his and their 
attendance upon her majesty in the honourable oifice 
of register of the most noble older of the garter, would 
oblige him and them to be often absent from die said 
parish of Haseh/^ and the perfoimance oFliis and their 
duty in the same, the said present dean, and all other 
foture deans of the said chapel, should be obliged from 
time to time to ajipuint one curate in holy orders (such 
as should be approved of and licensed b^’ the Bishop of 
for the time being*} who ehould be constantly 
Vox. VI. E resident 


1815. 

WaiGHT 


V. 

Lbcose, 

Clerk. 
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V. 

LRCiCPi 

Cle.k. 


re«j<Tcnt Pt utid In the siild p»ns>h, and be ready on all 
occasions (in the absence of tiie dean) to perform divine 
service, and to discharge nil oilier offices and duties 
c\peilic]]t and nccessaiy within the parish of Hasely^ 
wJikIi ought to bo done and pcrlbrmcd, according to 
the ccelesiasticid law''s, by llic icclor or niiiiister oi the 
said parisli: and to allow out of the profits of the 
rectory to such curate thcjcat'ljr stipciul ol do/., {uy- 
able as ihcrein mentioned. And tlie acts lurtliei made 
it lawful for the then existing mid future deans to ac¬ 
cept, take, hold, retain, and enjoy the rectory of Hastly, 
with any other benefice oi hvnig with cm c of souls, with¬ 
out any dispensation lor the sanie,nnj statute, law, canon, 
or custom to the contrary liotwitiistniidiiig. L'lidcr these 
circurnsuiiiccs Co^ihy ^'Lntcnclctl, that Ilasely was still, 
as heretofore, under ilie' ccclcsiiisULal distijdinc and 
< oiitroul of the diocesan of OjcJoi d, bj whom therefore 
a licence must be grantcnl, in order to exempt llic 
Defendant from the Density of residing there: the 
licence whidi liod been granted by the Bishop of 
Sanaa in respect of the deanery, con hi not operate as 
to this benefice, which was out of his ihoccsc. The 
licence, to(^ was only for seven months out of the 
twelve for which the action was brought, leaving a 
non-residence of five months unanswered; with respect 
to which the fact was, fhat tlie Defendant had resided 
in the parish of but not in the parsonage 

house, which tlicrefore 'was not such a rcsidenec os 
satisfied the law. 'fbe Defendant had, moreover, before 
applied to the Court to discontinue as to IlaseJif, and 
ns the FlaintifFhod undertaken to admit liia notification 
and dispute his title, the matter transicrat tn ? cm Judi- 
catamt and the Court would not now again entertain 
the same subject. 


XeaSf 
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Xims, in support of the rule, urged, i. That the re¬ 
sidence at Ije-jaisham for the months fras sufficient to 
Satisfy tlie statutes as to that part of the year. 2. That 
though tile private act had not made use of the word 
lucoTporated, it hod the vord ** unitctl,” vhich was 
equivalent tlicrcto: if the word “'annexed” only hail 
been used, a doubt might remain whether Hasely and 
the deanery were not still two benefices, Hht as it was, 
the licence from the Bishop of Sanaa fur non-rcsidence 
on the dcmiciy was substantially a licence for non- 
lesidcnceon If this were not so^ the act of 

Anne would luivc- no efiecL 



Wright 


■V. 

Lrcc^ 

CIcik. 


Ginns C. J. The inclination of the Court is, that 
the Defendant has conceived lie had two dofeiiccs, and 
if lie cannot here avail hinTself of that which lie now 
seb up, lie nowhere can he first put^ forward his no¬ 
tification, and the Plnintilf controverts that; and that 
question is to be tried at the assives . he then puts for¬ 
ward the otlier, of winch lie can avail hiiiibcif only 
here; and we cannot say that it is just for us to de¬ 
prive him of Uint, because he first endeavoured to avail 
lumsclf of the other. 


IIcATii J. IS not an union accdivling to the 

ecclesinbUcnl law, for in the ease of on union there is 
but one institution. 

The Court enlarged the rule ns to Ilasely. 

In this term Lens contended that the clause lor ap¬ 
pointing a stipendiary curate, taken together .with its 
preamble, was virtually a repeal of the statute against 
non-rcsidcnce, so far os it affected this benefice; upon 
which the Court threw out for lib consideration, whe¬ 
ther, if that argument were well founded, it did not 

E z affiird 
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<>■ 

Wkiuit 

Lk/iGEp 

Clerk. 


aflurd n good defence on the trial, nnd nlictliei in that 
ease tlic Defendant could take advantage of it in tliid 
form of proceeding. 

ft 

On this tlie PJalnti/F havuig considered tlic 

|ioint, abandoned tlie action, and pciiinttcd the De¬ 
fendant to make his rule 

Absolute.. 


Feb, 71 


WitIGlIT t?. FivAM^NKa Clcik. 


Tthnogrouncl '^HE Defendant was ctirateofthc ro^ .jl donative perpe- 
within ®*®**^^ tual ctiracy of IJanhfd^ oc, and prebendary ol the pi o- 

f. 19 tor a li- bend of Ileredum ibiiruled in the chiiiLli of 

cence of non- litidrUiOiiy both in tlie county of ComviuU and dioces^c of 

rcctor of Oddingtimj nnd of Ghjmpion^ both 
one diocesev in the county nnd diocese of O^ordm 'I'he PlaintifT hnd 
^ f^anotliw delivered a dcclnration for non-rcsidence upon tlie^c four 
cese has li- benefices. The Defendant Imd 111 vacation ob- 

censed the in- toiiicfl upon summons a porcmptoiy nidci foi disconti- 

non^m^dtnee action as to his prebend and tlio cur.*cy of ZAin- 

on a benelice fijfdroc^ upon payment of the costs up to the tune of the 

a])p 1 ication, under 54 G, 3. c. 54. a. 4. and the Plaintiff 
hod undertaken to admit the Defendants notification of 


€!Xcmption as to Glympton and Oddingion^ and to dis- 


within that 
dioccsci be¬ 
cause ^.e bad 
no house on 
that benefice* 
a wfi lived within two milfa thereof, and did the duty. 

And a licence granted on tliac ^ round, would not be valid nithout die allowance 
oF the Archbishop, under j* 20. 

The iiun-reaidence on one benefice under a licence from the diocesan tliercof, la 
not equivalent to actual residence thereon, so as to excuse the incumbent’s non-resr- 
dcnce on another benefice. 

Therefore a bishop’s retrospective certificate that he would have granted a licence 
of non-residence because the incumbent was perfbmitng the duties of another 1>enefice 
within two miles of which he lived by licence from another diocesan, not being 
allowed by the archbishop, is void. 

But is good with the archbishop’s ccrtificatei though the Ultcr be graiftcd afldr 
isl Juij 1814. 

pute 
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ftutc III- title tlicreUi. T^chs 8erjt. in MicAaelmas tenn 
last obbiiiiL'iI u rule ni’ii to discontinue upon the like 
terms as to (iUjnplon iiiul Oddingfitn: with respect to 
(rl^mptfitit the e.isf w.is this. On the I3lh of June 1814 
tlic Bishop ot (hjjid ceriilicil, that*“he i\ouUl hn>c 
grniiied to the IX'leiidniit liis licence for non-re<iJc>iiLS 
oil his bci'cncc .It GlymptOH from ist July to 20th Aa- 
vcmb& during tlie I.ist year, if proper applicntlori had 
been made to hi in in due time for the same, on account 
of Ills hoviiig the royal donative of lAan/iydtoe, 111 the 
diocese oGirefri, his actimlly performing the duties of the 
parish hiiiisc!l, leaving .ipplied for a licence from the 
Bishop of/vt('/c7 to iLside at JSod/mUt three miles di"- 
taiit from Z 7 nii/iyd; or, there liuiiig no pHTsonage-honse 
in the p.iridi, and pertiirmiiig the duties of the parish 
vJ Lianhydioc regiiLirly niul'jiropcily during siicli his 
ab'.ciiccv and that Ins lordship was satisfied that the 
conditions hud been complied witli." No confirmation 
of ih.s cciLificatc bj the archbishop hod been obtained, 
'llte Ihshoj) of Ej^dei by an instrument dated on the 
3cdi of t 7 /oir 1814 expressed that he thereby licensed 
the Defendant’s having been absent from his benefice of 
LianJiydioc from ist Ju/y to 20th November 1813, on 
account of there not being any parsonage-house at 
Uanhydroo, and the Defendant having been actually 
resident at BodiAtTi wiUim two Rules of Uan^dtoc, anti 
actually eniployc'd in die duties of his benefice;" and 
on the same day he annexed thereto a certificate that ho 
was satisfied that the cause of granting the annexed 
licence icalJy and truly existed, and that he would have 
gr.'iutcd the Defendant a licence of nou-rcsidcnce on 
JJasihydroe from 1st July to 2oth November 1813, 
if proper application had been made 111 due tlmq 
for the same, and that the conditions had been per« 
^rmed.'* 


1815. 

WlllGUT 


Fl AMAXKp 
Ckrk. 
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fLA31\JrK, 
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( 3 apletf Scrjt. on tills day sLewcfl cause against this 
rule. I-Jc first applied himself to the case of 
The statute 54 G. 3. c, 54, f, i. gives to the bihhop’s 
retrospective cerbAcate the like cllicacy, but i;n grcnlcri 
than a hcence giautcd before the fuett, would have Ii.id. 
The statute 43 G. ^ c. 84. s. 19. euiiincratcs the cases 
in which the bishop m.iy grant a iicciice for noii-r(M> 
dence; but ^lie circumstance that a spiiituol prison, 
having a plurality of bcncAccs, is licensed by one of ins 
diocesans to absent himself from one of them, is not 
among the causes there eiiunicrnted. It is true, that 
by r. 27 . the bishop may also licence a lum-rcsidoncc- 
for special causes, and pcihaps tlic pei'lbrin-'.ncc of the 
parochial duties of UatthydiOc under such ciicunn 
stances might have been such a cause, but such a 
special licence is of no ^Vuil, unless iilloivgd by the 
aichbishop; thiu ceitificatc of the Bishop of O^tnd la 
therefore in hkc manner incfTectual, nnic-js allowed by 
the archbishop, which in this case has not been done. 
The only other mode fn which this cci liAcale can be 
argued to take effect, is, if a non-residcncc upon one 
bencfico by virtue of a licence fiom one bishop, can bo 
considcred'as on actual residence upon that bciieficc. 
But to hold this, would go to the root of all chuich 
discipline, since, if a pluralist could obtain a remission 
of his duties upon one benefice fiom one lax diocesan, 
none of the other diocesans to whom lie was subject, 
would havc^tin their power to enfiirce the performance 
of his duti» upon any of his other benefices situate 
within their jurisdiction. So, under the provisions of 
the stamp acts, it is necessary, if a person had twenty 
benefices^ that he should have twenty distinct licences 
of non-Tcsideiice; but if a licence not to reside on ont^ 
were considered as an actual residence on that one, 
only one stamp and one licence would be necessan*, 
and the revenue would be defrauded. He dcferreil to 

trouble 


5 
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troulilc tlic Court with the ease of Oddiugtoa^ wlilcli 
embrnml the suitie iiiul ulhei objcctiuiiSj uutii that of 

Gljfmjttun bliuuld be di^posetl oi. 

• 

Xr/fv, coHtta^ contended tliat the Iti<<]iop of Oxjord*% 
cortific.itc, referring to the Bishop'ol hccncc 

Jiul cerliliciite, and thus involving tlie facts, that there 
uiis no p.ir->ariagc-housc on Lianh^tcc^ iiiid'that the 
Oetcrdniit had actually performed the duties of that 
heneficc for the period to tvhich tlic ccrtilicate referred, 
and that the latter dioceiian luul thcriiuie dispcnscil 
'With iielitnl residence, w ns, for the purpose of this action, 
ei]iii\ulciit to nn aetiiiil lesulvnce at UaiUnjdioc during 
the same peiiod; and t.iking it ns such, the former ccr- 
tiiiL.ite Was u siilliciont ground to support tins iipplica^ 
tiuii, a eontenipornnemis licfciice, given in tlic s.iiue 
terms, and Ibi the same cause, would hare been good. 


i8i;- 

WniCKT 


Vs 

Fi/iUAMC^ 

CierJL. 


(lilies C- J. nic ar^imoiit reverts to the questioji 
i^Iicliier the licriuv so given would iiot have required 
iho Loiiriinuitiun ol the aiilibiJuip; and that bungs it 
hack to the tormcr question, whcliier the Defendant 
lias slicwn a ground tor granting a licence, contained 
ujtlnn the 43 (r 3. r. 84* 19, and whether the Dc- 

lendnnt’s robidcncc at Uodmin^ winch is by the bishop’s 
licence, excusing him for his iion-rosldcnrc at lAatthy^ 
dtoc, IS to all intents and purposes equivalent to a resi¬ 
dence nt Llanhijdrcc, and puts the incumbent in all 
re^KCts ill the saimo situation as if he liad been cnipo- 
rally resident at IMtnhydroc. The statute ^43 Geo. 3. 
c. 64. V. 1 2. subjects a spintual person to the penalties o( 
that net, who without sutllcicnt cause, os in some of tlie 
therein leciicd acta is speiified, or such other suflicient 
cause ns would exempt him fiom the penalties of those 
(icls, and who shall not have such licence and exempr 
tion os ill tliataci is mentioned, shell absent himself from 

£ 4 hw 
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liis bcncfloc, and make liia residence and abiding at an]p 
other place except at some other benefice, of which lie 
may be possessed. TIio Defendant has the rectory of 
Glympton. he docs not reside on it: tliat‘‘is piimi 
yhae an ofibiice. Has lie an excuse? lie Miyn, 1 have 
a licence to excuse )ny non-resideiicc at another of iiiy 
benefices, UanhydioCf and that is equivalent tci nil ac¬ 
tual rcxidoncfc there. This pioposition is not tiuc to 
the extent to wliidi it is intended here to be applied. 
Look to the purpose of that licence: it is to excuse the 
Dcfcndiint from noii-rcsidcnce at UanhydiOCy m respect 
of the duties ho hns to pi'rfnrin there; but it goes no 
iiirthcT and if the DcieiuLuit ivislicd lor nn excuse for 
his non-ri'sidonce at Glpmp/m, he ought to have upjilicd 
to the bishop ottlie dincche wherein it lies, for the other 
species of licence nliich is*'pointed out by my llrother 
Cdpirijt ns atlvertcil to in the 2oth scctmii of the net 
43 G. j : and iLs lie hus not done tliiil, he cuiiiiot excuse 
himself. The rule thcrcfoic must be ilischuiged. 

Rule dioLhnigcd. 


The ease of Oddinglon^ winch would otherwise have 
followed the fate of this, stood over until the present 
term, when Lais ogam moved to discontinue os to Od- 
dtngloa upon n certificate granted on the ijtli otDecait- 
ber 1814 by the bishop, ifiid confirmcxl by the archbishop 

since the ist oiJiUy 1814, viz. on 2istDecanber. 

• 

The Comt referred to Wynn v. Kaye[a)^ as having 
determined tha' tlie limitation of time 111 the act was 
applicable only to the licence, and not to the certifi¬ 
cate, and granted a ru|c msi. 


f^jdey for the FlointifF stated, that his client con¬ 
ceived that the 4th section applied only to notices of 

f 

(tf) 5 Tattat . 843- 

czwcmptiozi. 
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exemption, not to all iiuticcs, and that the act did not 
warrant this application - but hn did not, upon further 
considci atlon, find that point tcnublc, and on tliis da}', 
no cause being shewn, the rule was mode 

Absolute. 


1815. 

WlCTOHT 


V. 

FJ^M/INKi 

acik. 


BuuroN V. HicKr.Y. 


fti. 7. 


JN replevin, the Defendant avowed for rent aircar; riftiTu ila>*’ 
tlie Plaintiff deinnrretl. Judgiiiejit w.i> thereon 
given foi the avowant. On tl'e 4tli ni Jantiaitf the 
Defendant gave notici* of executing a wiit of inf]iiiry ^rii.olcu- 
011 the 12th Jaiittarjft which was accordingly executed. 

Iahis Ser]t. hiul obtained a'*rule nis/ ioi setting aside ji t'^ment on 
the execution of the wiit ol inniiu \ Vith cosr**, upon f*>r 

, , 1 I ... . avowant, 

the ground that the notice n.>s in!>iilh(.'ent, ffic statute 

17 Car. 2. c. 7. s. 2. rccjTiiriiig fi'^eeii daj s’ notici'. 


Sest Serjt. on tins day sluwcil caii-'C. 'J'iie writ of 
inquiry after judgment on dcinutier in replemi, is 
gi\en by the 3d sectinii, wJiieii prescribes no pailieulai 
time for the notice, therefore tliia notice must fall with¬ 
in. the geiicml rule of reaboiinbie notice, fur wliicli eight 
days IS sufficient, 'llie 2d seAioii, rt*fjuiriiig 15 diijs* 
notice, is coiiliiic*cl to the ease of a writ of mtjiuiy ujxiii 
a suggestion after nonsuit in the coiiits at /f Vvii/HS/rr , 
and there IS » reason for a loiigci notice ui that disc, 
because in the suggestion the whole Ikcts winch consti^ 
tutc the cause of action are stated i it is not a common 
jnquiry of damages. 

Xten^ in suppoit of his rule. The two sections 
are not separated 111 the parhainciit-rull, though they 
arc in tlic printed editions of the btatutes; the ica<ion 
pssigiied for the supposed distinction is ill founded, for 

nonsuit 
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BuRToir 


Vm 

IliCKJY. 


nonisiiit may be after avowi^, and in that case, no sng^ 
gestion being ncccuary, there ik ob little cause for a 
prolonged notice, ns there is after judgment on de¬ 
murrer. Therefore the uimc notice Is rccpiiicd in the 
one ease as in the other. Hiis is a special enaclinent 
for the benefit of Defendant, and lie miist take it 
as it is there given; for before this statute there nas 
no writ of inquiry in replevin, and the btatutc mentions 
no other notice than the 15 d.'iys; therefore, if this 
he not the notice intiiided, no notice at all is necessary. 
Tlie books of practice treat all the notices to be given 
4)f the writs ot inipury under tliat statute, as subject 
to tlic same lulc. 


Gibbs C..T. We me not fiiriii&licd nitli any cases 
on this subject: it thireforc is a matter of practice, and 
Me certainly should abide by the practice which has 
prevnilfN.1. These arc not ordinary Mrits of inquiry', 
but given bj' a partiCi.:,ir statute; and it seems not un- 
leasunablu that the ti.ilule having presetibcd in one 
cose what toe notice shall be, the like practice should, 
by parity oi reasoning, bo extended to other eases un¬ 
der the statute. It being a questionable point, the lule 
Plight to be absolute without costs. 

" Rule absolute. 

■ t 


AA. 7* UARTUAii, PUintifF; TowNE AiiJ Another, 

Deforciants. 

The Court T?ZiOSSIi'T Sent, moved to amend this fine, which had 

Will not aniund Jj , , , 1 

a. fine by so pastic'd III the last term, by incrcsbiiig the quiuititics 

increasing the couipLizcd, to 40 acresof land, 40 acics of meadow, and 
number of 

acres of the 

Ecvcroi qualities of land tliercin comprizedj as to compreliead the whole of the piemiaea 
under each qualitjri 


40 acres 
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40 acres of pasture; it now comprized 30 acres of land, 
12 acres of meadow, and 25 acres ofpasturc. I'he deed 
convoyed all that close called Bfitt Closer as nnw* fenced olT, 
containing! 25 aerc^ 2 loods 36 perchen, i.illioiit any de¬ 
scription ot itrf quality, but it w^ns 111 faeft nciv pj<^ture, and 
convoyed another close desciibcd as sneuduv , uuntainiiijr 
9 acuv 2 rooch and 12 pcrclicis: the whcile, ihei^Tote, 
amounted to 11 roods and C «o th..t 

1I1C entire qumitily of tlie cbUiLe w::.. ^i\ tait gieatLi by 
5 acres 2 roofls and perches thau the quaiility cum- 
prized 111 the hue uiidci tJ^e name ut land; and the 
quantity which ui fact waspa&iarc, wa^gieatei by 2 rood^ 
mid perches thau the jia^tuic ^ompuzed in the 
iijic. Dill the p:ii ties Mcie debircus to comprize all the 
ncics of which the estate const^alrd, under each ol tlie 
dcbcrijiliuiib; fur, it wMcno, d the quality of the 

Lind should be changed, ilicpaily would lose his evi¬ 
dence of the identity of the laticL It was bW'orn lliu 
whole Avas in the paniJi, and was inccjidcd to pass It 
was loi the advaiit.ige of the o/lhe to insert a*; in.i^iy 
sicrcs ub possible, and llic party luu*, in the last Lei in, 
when the fine was Icwied, a iigliL to iiiscU so iiiurii 
he now piayecl lor. he ought iiidc-cil then to Jiu\c enu¬ 
merated tlic whole extent unclcu each quality, but al¬ 
though he had omitted it, the Court would slili grant 
him the same iittlulgencc. Hc^wus at all events ciiLillcd 
to amend as to tlie pasture, which was shortci 111 the 
fine than in the deed to loud the uses; for even if it 
passes by the desciiption of laud in the fine, the pail/ 
is ciiutlcd to have also a descripLJon ol it as pa^turcc 
bulficient to cover the whole. 



Bam itAv, 
PlaiDtiif, &c« 


Giiins C. J. That close of land, the nature of which 
is not doscribcfl in the deed, must be taken to full 
under the desciiption of land, and the l.iud being 30 
acres ui the fine, the parly has no occaiaion for any 

amend- 
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JIahtium, 
Plaint ifTf &c. 


amcnilincnt of that; if the nnmlier of acres in the fine 
describuil ns lanil hod not eqiiiillcd the number of acres 
of which that close conbi'itccl, the surplus might have 
been adileil. No ground is shewn, lor incEcohing the 
nnmbci' of acres eithei of ine.ulow or pasture; there js 
a number of ncreskof meadow in the hne, sufliLicnt lo 
cover the iiiiniher that exists. We cannot, after the 
fine IS jKishO'l, go beyond what tlic dccxl to lc‘ad iho 
uses will justify us in. The Court cannot proceed on 
the principle, tli<it bc'caiisc the party who conveys 25 
acres, iiiiglit, if he }ilcii«CHl, have put in 30 or 40 acres, 
therefore the Court wdi now raise the number lo nny 
aiiiouiit he wislic's, luid which he might formerly hava 
inserted. The 25 acres of •pasture must not be jitercci 
,it nil. 


JBhsicf liKik nothing by his motion, 




Tevplf. V . Biiouv. 


ngi ee<v 


Si milt tl'at .JSSU^IPSn' fen non-pertbnuance of an 
ihcowic-ol ^ juciit, elated 31! May i$i4, whereby the Dcfcndaiit 

to grant a agreed to grant to the Flamtin a lease 01 a pubhe- 
h9«r, dues not huiise in Di'to'^-lanv^ in the occuixition of C. BingUy^ 

jdiuHjVgage y<?ars from Midsummer 1814. The Flam tiff 

iliat he hsi a Hgicod to piiy 600I. for tlie leasc and trade, subject to 

•jol. rcMit^ w ith a covenant to keep the premises in re¬ 
pair, and other usual covenants, and to take the stock 
in trade by guage and valuation. And the Defendant 
agreed, on being paid the sum of tfoo/. for the term 
therein, to execute a proper lease, and transfer to the 
Plaintiff the licences to sell liquors. The expences of 
the lease to be borne in equal proportion between the 
parties. And for the performance each bound himself 


fooil title to 
tlip fre Bimplc^ 
and that he 
^rdl ileliicr a 
'written ab¬ 
stract. 
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tb the other in lOo/. ponnlty. The Plaintiff nverred in 
his first count, that the J)ciciulii)it had leprcMoitod to 
to him tlint he had good and sufliuiuiit authority to 
grant liini*a IcnbCalbr 2 i yearn of the premises, and 
nvcri-ed as breacli, that iit the tune of the contract the 
Defendant had no title. In unothci ■count the PI-aiiitiiF 
ai erred an undertaking by the Defendant to prcKluce nil 
libstiiict of Ills title to make such lease, and avtrrcd .is 
a bleach, that he liad not done it. There was also n 
count lor money had niid received. Upon the trial of 
tlic cause at tlie bittings after Micliaeloias term 1814, it 
was proved that laMay 1814, the Plaintiff having paid 
a dcjiosit of 32/., was let into possession. ]No evidenea 
was given of an}' promise, either to make n good title, or 
deliver an abstract. There was a ilispute between the 
attonncs of the respective parties wlio should prepare 
the lease: tlic Ploiiitiif's attorney requfred an nbstioct; 
the Dciend.iiit, at u very hite peiiod of the dispute, fur¬ 
nished an ab&tiact of a conveyance to himself in 18 to 
from who wn:. not pioved ever to haio 

been in possession of the picnnscs- he objccletl to de¬ 
liver any further abstract, 011 acLount of the expence, 
but ottered the Plaintilf’s attorney permission to in¬ 
spect, in the Defendant’s custody, tlic eailier abstract by 
which he had himself purchased, and compare it with 
the prior decxls* of whicli ontfl* the other did not n\ ail 
hiniseir. The Plaintiff contended, that if not entitled 
to a verdict on the special counts, he might .*it least 
iccover back tlie deposit. Gtldis C. J. thoiighl th.it 
the Defendant was not bound to deliver an abstract 
under this agreement: he went much on the .auilionty 
of the case of Owilltm v. Sfone (a), n Inch, as it appeal cd 
to him, went the whole length of this cose, 'lliat was 
on action on the case, and the Plaintiff in his ist count. 


1815. 

J 

Temple 

V- 

Bnowv. 


(a) 3 Tana/. 433, 


dcclariol 
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Tlmplb 


V. 

IlnuwH. 


declared on on ngreement very like the present, and 
stated os n biciicli, tlint the Defendant had not made out 
or shewn tliat h{* had any right to grant to the PlaintilF 
such a lease iib he had agreed to grant. The'Court held 
that the FlaintifFVos not entitled to a nonsuit, because 
the Plaintiff had proved all that he h.ul stated; where¬ 
upon the Defendant'conceived he nas entitled to move 
in arrest? of 5 udgmcnt, because the Plaintiff had shewn 
no cause of action. The =d count was for not de¬ 
livering an abstract; and iMwrence J. says, “ the allegeil 
agreement to deliver an abstract is all poetry, the mere 
fancy of the special pleader; tlicic is no trace in the 
evidence of any such contract.” Tins ease then de¬ 
cided ; that it was not an implied part of such an agreo- 
incnt to deliver an abstract; if so, the iion-d.'livciy of 
on abstract was no breach of such an ag> ceineiit; and 
if the agrccmcift. were not broken, on which the mo¬ 
ney was paid, the Plaintiff had no right to recover 
hack Iiis deposit, as money had and received. Upon 
this ground his Lordship directed a nonsuit. 


Best Serjt. in this term moved for a rule nni to set 
aside the nonsuit, and have a new trial, on which occa¬ 
sion Heath J. instanced the ease of leases for three lives, 
granted some years since in Devonshire by a Duchess of 
Boltfm, who was mere tenant ibr life,' but assumed to 
have a power ofleasiiig, and received fines to the amount 
of 29,000^., nevertheless it had never yet been heard of 
that a tenant for life was asked to slicw his title to lease. 


Siepherdy Solicitor-General, now shewed cause. No 
deftH:t in the title was here imputed or shewn; it w'as 
not a cose of fraud or concealment; the Plaintiff might 
have inspected the title if he would, and the title was 
unquestionably good, therefore the point, whether a 
lessor is bound to have a good tid^ did not even arise. 

Tlu» 
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This case IS distinguislinblc thcrclbrc fium tliat of 
JJoyd V, because theic the title was clearly 

bail; if there w'cro any rcaboiiubli, ^luuiul of subpiciujiB 
the ease woyld be dilferenU Xlus was ineiely si ques¬ 
tion, iihethei si )>ci& 30 u eiigaginjr tu grant a lease, iin- 
plieilK cngageil, there being no cxpi}:sb btipiilalion, to 
ddnei a written abstract ol his title to the Icc simple. 
Ill the case ol ii coiitracL for the purch«isc ot sifcc^siniplct 
llicic is, by the practice of convey .uicers, an iiiiphcd 
stipnlatioii that the \eiiilor shall make out a goodtitle 
uuil deliver a written abbtract, but not to upon a con¬ 
tract for granting a lease. Ho haidsliip ensues from 
the lulc, for if a jieison applying ibr a loose is solicit- 
uiis about the title, he may make tlie title and abstract 
the subject of on express stipulation. 

Jiesly in support of his rule. The weight of autlio- 
lity, as well as ui reason, is with the PJaintiffl It is 
said, there is in tins ogrcc'inmt no express sEipulation 
for an abbtract ncilJiur is there iibiially, in an agree- 
mcnl for the purchase ot the fee simple of an estate of 
ihc largest size; but it is, as iiiucli in the one casc^ as 
in the other, implied. The Chtel Justice truly observed 
at the tiial, that the offer oi seeing the abstract is no¬ 
thing. An attorney would be c\eii liable to an action, 
who should taka on himself iqion liis own view and 
judgment to decide on the title to a large estate. he 
has a righb therefore, to a copy of the abstract, that he 
may lay it before a conveyancer. If this were a pur¬ 
chase of a freehold interest, thcic would be no doubt, 

but that the PhiintilTwould be entitled, not only to re¬ 
quire a good title, but on nbbtnict which he might take 
away, and lay before a conrcyauccr. Here the Plain¬ 
tiff’s attorney', though shewn the abstract, had no oppor¬ 
tunity of shewing it to any learned person, or taking it 

(a) V. fl49» 


1815. 



Biuiivs% 


away. 
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1815. 

Temple 


V. 

BaoKif. 


away. A person selling a par^ however smallf qf the 
property, is bound to give on abstract. A particular 
interest, as for years, is a port of the estate : this, too, is 
not on agreement tor a lease nt rack<^ent, but the Plain- 
tiff is to pay doo/. for it: he u to have it for 21 years, 
and to keep the premises iu repair, A peiaon taking 
such a lease ns this, is not to he considered as 111 the cose 
of a commoai rack-rent tenant. Can it then be said, 
tliat though a purchaser has a right to an abstract on 
the purchase of a single rood of land 111 ice, yet, that 
when the whole of n large estate is granted lor a long 
term, leaving in tlic grantor en interest far less in value 
than that which the grantee tokcq, he is to have no ab¬ 
stract ? Hie agreement to grant u proper lease, means 
not any parchment that the lessor may sign, so that 
the lessee, after paying tuindrcds and expending thou¬ 
sands^ may be lold, tlierc is no title, that lie may go 
out, and has noUiing but his parchment and the lessor's 
covenant.’* White v. Fttljanbe (a), Waiing v. Mack- 
rethf there cited (6), ami Keech v. Hall (c), are in point* 
In the last, Lord Mart^ld takes it for granted that n 
person who takes a lease, has a right to inciutrc for and 
examine the title deeds. In the case of Idm/d v. Ci ispe. 
Monoid C. J. was of opinion, that as it was known to 
both parties tliat the lease could not be assigned without 
the licence of the landlord, the party coiiti acting to pur¬ 
chase the assignment took it on himself to obtain the 
consent of the landlord; but the Court heki tliat tlie 
vendor was to obtain tliat LOiisciit. 


ITie Coutf seeing that lhi:> was a qiiobtion of immense 
magnitude, at first aiked, whcthci the pni tics would put 
it on the record, in the shape of a special verdict; for 
when Lord Chaucellor EUon had said (c/), tliat he would 


(6) Forrett Exeb Rtp, 137. 

{■d) 11 Ftj. 346. 7. 

not 


(a) iirM.34X. 
(c) ai. 
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not decide the {loiiit in equity, nitlioiit tlic aid of the 
judges of the courts of law, this Court would be sorry 
to take it on. thein«ieives to decide it, M'ltliout'.iiFordiiig 
an opportuuity lor a review of tlieir judgment. There 
waH no doubt ot what Lord Mansfield says iii Keeck w 
flail, that a pei^on nlxiut to take i^lenbo may leluse to 
take it, unless the lessor 11111 satisfy Jiiin that ho has a 
gocnl title, just ns any ]icrsoii may rcfii'^e do #nttM inlo 
any agreement whatGvcu unless on the tonus he slmll 
pTOiscribcs 


1815. 



Vm 

Bnowir. 


Comi aftcrwaidb considriiiig that the eausc had 
origiiKitcd 111 a dispute helAoeii the two atlnrinos, 
that the clients had nuthing to giui by the decision ol 
liw'-* incmienluiis(]UPStK»ii7 dt'sneci the couii'^el to consider 
whjt coiir'ie iiould he im-'^l lor the iiit ic^'jt n] tin* p.ii- 
and ndioiiiiietU *md th.* c i ^'e^''r ’ a vjdt 

jr£;ii(*d. 


SnrhLPs 1' D'.v IS. 


I c. 6 » 9 i 


'J'llLS was nu nciioii tbi upon the unpliocl Tfthecoji- 

contract aiitiinu upon tlic Deleiulau l’, acreiJlaiice of ‘ 

^ ■ * j'k t p*'s'Illy be* 

cerUiii c.isks of buttei dehieied to him li; tFic I'hiimj/i; npf.byiUe 
\> ho was the inubter, bu* net the owner, or a let-e*, luulei ' he 

I I II .. I , , , .IIP 1 tlvronil 

the bill ol ladjiig, whiUi made the ifeiivcTv londitumal ii„,.so»i frem 
on payment of freigJit. 'Hie delenei' was, that I he ‘3- i-t\iiiciit 
biittcis weie juiiiicd bv the iicnlu^'iice of the Plamtifll 

tlip ground 

and that theruiore he could x;eco\i'i nothing. Tliejii>\ time th-^ gsndtf 

however found a icsdiet loi the I'laiiitill hi*? s-cm cla- 

Ijv ilie 

nia ti_r m tirrjing them. 

I'liougli the chm.'ge cxrcri! the .imount of ilic freight 

The master hoj: a sppcijl |irni>e-ty in iti* \ c scl, and nia^ dn larc Tm -he trcight of 
pxxls an earned in A r le^seb ii'ougli lig be not uwne*. 


Voi. VL 


r 


JSe^l 
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Rcijt. Ill till's trnn^ moTcd tliut oillii»r there might 
be a 11C1V Inal, or that the juclgiiiont might be arrested. 
TJic hi^t, upon the ground that the PiiiuilifT's light lo 
ficiglit attached oii1\ on the bale doliveiy of the goods, 
'iiiid il, thoiig]i dclr^eied, they ucie not safely deli\eied, 
h<* could iiutieco\ei theficight. lie tlieiefore oiiglit to 
have come to tiul prepaUHl to shew that the goods 
ueic safely del]\cMed, and cunbccpieiitl^ the imtiiic ot 
the deleiiLOcould be no hiiipii/e on linn. At uU events, 
111 tills Ctibc, whcie the extent or the djinjgo done to 
the huttcr Utus giettei tJian the wliole niiioiiiit ihjt 
^^OLiId have hocn duo foi the lieiglU^ the IMaiiitifrcoiihl 
lecovei nutliiJig. And llte 

reason given b\ Jm in 7}wy7e Mac Laiith- 

there ciLcd, i--, that sutli a pimcjple pie\enl'* 
iiiulliplicily of action'^. 

CfJiJJis C. J. The .ngiiineiii piocecils on the wip- 
position lluit Ills dchvci^ of the good'^ in good con¬ 
dition lb a condition jncredent to his chiini loi height. 
Conbcqurntly, il iIk* mastei hud been m aiiydegiu- 
jicgbgont, he could tecn\er no fioight at all lie i^ 
liable to a cioss action. 

Ill-Aiir J. , Here the master has aicc|)lod the good^, 
and the pilnciple is, that if lu iius icc(‘i\ccl any beiii'hi 
whatever by the ciiriiage, lie cuinioC ssel up this dctence. 

J3est grounded his inotloii In nriest of jiidginciil, a< 
to the first count, upo i LhcLireiinistaiice tliiit the woid^ 
mere oimlted^ wliuh contained the coiibidciation of tlu 
Defendant’s piomiso, that the Phuiiti/f woidil 

deliver the buttei.” The second cunirt alleged that tlie 
PlaintilT hud cun ltd uiid con\e}Td certain butters to 

m 

(a) I Caffj/. N, P. 3*. (t) a JVrti/ 14T. 

be 
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be delivered for certain freight, whereof the Defendant 
had notice, and in consideration of the premises, and 
that the Plaintiff oiild deliver the butters to the De¬ 
fendant^ ‘the Dejendant promised to pay on request, 
and avcis tliat the Plaintiff coufidnig, did afterwards 
dehvei the butter to the Defendant^ and that the freight 
amounted to a certain sum. The ground of objection 
to this count uas, that iit the time of the cupposed pro¬ 
mise, the ii eight iis of no amount, for it was to acci iic 
tljeienfter, but was not then, os yet, in existence, bocniisc 
the drhveiy had not taken place, lii the third count the 
gofids were stated to be caiiicd iii the Plaintiff's vessel, 
.iiul It was objecti'd tliere »as a variance between the 
PMileiiee mid this lount, for that the Plaintiff was only 
the mastei, and the \csac1 could not properly he called 
Ins. * 



Shields 


w. 

Davb. 


SJicp/ienI, Sohiilor-Gciieral, on this day would have 
shewn cause, hut the Court, luuiig called on /trst to 
fuqipoi t Ills 1 ulc, lirlil that the ’second count was to he 
lead, not as a promise to pay that wIlilIi did not exist, 
blit 1(1 pnj till' it eight when it should theicoftei become 
ilue, and so was good. As to the tlind count, the 
iii.*isiei had a <;pccial pro])ci ty in the ship, because lie 
lind the euntionl of it, not a mcic ehuigi, as a servant, 
lie might bung tiesp.iss. Tliey iverc nut picpured to 
say tliu Plaintiff might not enter Ins verdict on that 
cnijiit, whicli sLited it to lie the ship of tlic Planitiffl 

Ilnle absolntc to ai rest tlic judgw 
meiit on the fiist (ouiit only. 


F 2 
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Feb 9. Green t?. Royal Exchange Assurance Com¬ 
pany. 


If, pending wjs on action upon a policy of insurance at 

ont!cig^tyand 1 \oiii,l1ic sliip*s port or polls of luding in the 

a cargo ship- (Janaiif isLituis la to return four cenim il 

peel, tile \cs- -(taiteil ^Mtli toii\o\ and arrived, on ircisht In' 

slI hccoiTics ^ ‘ ^ ^ ^ J 

incapable of tile Miip Jir/utnu\ The iMaintilTdeclurcd lor atoldl loss 
bunging thj bj perils ol the sctU L^pon the trial of tins cause at 
th^niaMcr*^i*i CjiiUeiAuil^ befoie G/ 6 o\ C- L at the sittiiif^s after 
bound, or iird Slic/inel/uaA term i3i4, it .ijipoared that the ship, uhicli 
bound,torcpaiT buPtlieil id 200 toils, took 111 u full cuigo at 

wliat Jie can Pnettu Vciiluta iol LrmrhUj <in(l proceeded to I^an- 

on the home- ziucUo^ whcMc. 'll consccjiioiicc ot scii-dtimage, she was 

obligt'il to unship her caigo. her state was such, that 

tor the under- it would have been impossible to bung hci lioine 111 

accord condition, or get liei loinpletely lepaiicd Llieie, 

ing^as a pru- to biiiig home tlnit cargo. She was thereloie 

dent owner, surveyed and soltl to liedJmHy who wiUiiii five or six 

to^h^fctaterf weeks piiitJuIl^ repaued her, and ‘safely brought home 

hib ship, but in her 96 tons of goods. He soltl to the Plaintiil^ the 

without rc- xnasler oi tlie lJ'*/iamc\ a vessel cidlotl the Ann of 60 ton& 

fereiicc to any ' 

insurance on in which the latterbruii* lit home some Ions ui bnriJlaon 


insurance on 


the fraght, freight. For the Defendants, it was contended, that 

^°notpii^»ue Plaintiff was not entitled to rc'cover a total loss, 

that counc for because tlieie had been iiu abaiidoniiient, and the case 

hjsown advaii- Parmeier v. I\)dhunte9 («) was cited. Gibbs C. J. 
tsge. ' 

Semb/e, thdi thought abandoniiieiit ua«i not necessary, fur he could 

an abandto- iindcrstajul what w'as to be ubaiiduncHl. Tlie ship 

mentoflreighc « n 1 i ■ 1 11 ■ 

to the under* was fully laden, and as soon as she w'lis Juden, it became 

wncers on an insurance on tlie freight ol the particular caigo tlial 
poHMhL^ ynT * was on board a sliip, whicli became iiicupublc of bring- 
unnecoGory. 

(a) 1 Campbm 541. 

15 ing 
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ing it home. Nevertheless he reserved the point, subject 
wheieto the jury Ibuncl a vcidict foi the PlaintilF. 

SAepherdy SoluStor-Gciicral, ui this tenn moved for a 
noniiLiit, or a new trial, coiitcnduig that this was not a 
total loss, liibt, because there had been no abandon¬ 
ment ; secondly, because if the livfiance could nut lie 
so ropaireil as to bring home the aliolc cargo, she could 
have been so repaired as to bring home at least ns much 
us lietl/o^d actually brought. 3dly, 'Unit a part c>t the 
voyage having been pcrlbnncsd, it- was the Plniutif{''s 
duty, upon the failure oi thi^ vessel, toliavc transhipped 
the cargo into some otlicj vc«*sel to peiforni the remain¬ 
der of the voyage loi the benefit of the iindein/i'i iters. 
(Upon thi*$ ]K>int the Com I liitimatcnl, that so very mi¬ 
nute a portion of the \o3'age liad in this cusc tiocn pci- 
tbrincd before tlic loss, that the question made could not 
be considerod to arise ) ^thly. That tlie l^laintifi^ in¬ 
stead of selling the vessel, ought to have jiartiully re¬ 
paired hei, and made wliat freight he could by other 
goods on tlio homeward 'vo^agc', to bo applied in reduc¬ 
tion of the losb of the anginal freight, as a salvage for 
the underwriters. If the muster had power to corn any 
fieight, citlier with the ship originally intended, or with 
the Ctiigo by another ship, he was boutid so to do. 
Kve^f/i V. The CoTiit granted a rule nisi 

upon the first gioiind as a point reserved, and upon the 
otlicTs, which had not hven stated at tlie trial ns objec¬ 
tions of law, as shewing that the verdict was contrary 
to the evidence, which went only to prove an average 
loss. 



Greem 


V. 

Rovax. 

Exchange 

Assurance 

Campanr- 


Zjens and Vaughan SitJIs. on this day allowed cause 
against the rule. 2 Ma>sh. on Ins. 562. and Valina and 
Pothivr^ ill the passages there cited, all speak of nbnn- 


(fl) 3 Mauk CsT Fc/w. 378. 

F 3 


donment 




Gjiben 


V* 

Roval 

Exchange 

Aaaurance 

Compxny. 


CASES Ilf HILARY TERM 

donment as applicable only to the effects insured.'* 
But though freight hns of late years been held capable 
to be tlic subject of insurance, it does not full -witliiii 
the common catcgoiy, that there ma}’ alike bo a partial 
or a total loss of the subject insured: it cannot be said 
to be effects: it is not a thing which can be savctl out 
of the general wreck and handed over to the under¬ 
writers. There is at no period of the voyage any v isiblc 
substantive thing, that can be abandoned. The ease of 
Patmctci r. Todiamter does not explain wluit tlicie is to 
be abandoiictl upon an insurance on freight, and it ih 
extremely difficult to discover. In the ca.su of abnndon- 
niciit of ship oi goods, if any damage hns hnppencMl 
sliort of the absolute destiuctioii of the subject matter, 
there is the \ Isiblc and tnjigible rcliquc of a substance 
which has corporeal existence. But that prociHidiiig is 
wholly inapplicable to fieiglit. Tlic voyage is totally 
destroyed and gone. Abondoiuncnt in this co-se can 
only be by giving notico to the uiidei’wnteis, tliut by 
pursuing .1 ccitain course, they may take up an aiKeii- 
turc which is suspended, and cam lieight nliich other¬ 
wise nevci will be earned: it could only uinoiiiit to 
this, that the underwiitcrs may, if they please, speculate 
on icducliig their loss by siiuliiig over other ves.-i>ls to 
bring home tliesc gmidsbut no authorUies lay it down 
that such a notice is necessary; none countonuiicc the 
Buppoaed necessity of abaiuloiiiuciit ot li eight, except 
Parmetei V, TodJiwitet f Thomi}SQ»y.llor,)^aoJt[a\ niid 
Jjeatham v. Terry ili). In the two lust coses there uns 
an actual declaration of abandonment, and the Couits 
put diem both upon the plain and intelligible gioiind 
that the assured had received firight, nJiicIi tliey Iiiid 
previously undertaken to give up to tiie uiidunM iters, 
and therefore were bound to pay it over. Everth v. 

(m) 4 Emu 34* W 3 Bqu Pul> 484 * 

Smih 
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Smilk is iiiiippljLiible, because that n.is an insurance on 
h‘ei|i/]it geiici:ill\> .uul not o i the freight of nny particu- 
lai A\iil the* ship earned iieiglii on the voyage, 

E 4 iul so, no loss, * 111 l\zrm('liv v. ’tudhnnlu the point 
■nose only inculciitally. 2. TIick no obligation on 
tlic tu loiiii u new eoiitmcf hu bringing liomc 

1 lie goods b^ anotliei ^^iiicli is at least cfjiinlly 

likeJ3r to be piodiiLtive ut e^pence, .is of BeiieR% to the 
iiudeiv.iiUM. It the assured ciiteis into tliis specula- 
tiOiV aiul it fails, and the undei writers disavow the con- 
tiaLt, bo cainiot compel them to adopt it, or tu judenuniy 
hull loi ilic e\pcnccs. 3. Ncitlicr ls there any autlui- 
iJl\, that where a vessel is incapable ol being completely 
lep.iued, the assiiied is compellable partially tu repair 
ill.], .'.id to make hci, instead of a ship of 200 ioim, a 
ship ut c )6 toils, what law 1^ the nssnied lioujid to 

<.nUM JiiLo a s]><culiilioii for the beneiit ol the uiidci- 
V iJhis, which lie uoLild not think it proper to engage 
in loi Ins own Wh} is be to be uMi ained bom selUng 
Ills i^sselj l 1 be liiuK it must cbiiduciic to his intcicsL^ 
'I lie nin^lei too bad othei rights and iiiteiestb to pio- 
hcl, besides tbo^tc ot the uiKlei\vii(ei:i on height, the 
«n\Lieisal, uiul uiideiv.iilcis on the goods, iiiiglit object 
to the goodb being ics-bliip}KHl b^ so iiii|)eilect n coine^^ 
aiue. The uiideiwiitei on the bliip might object to the 
biniig again cxfiosicd to tlio probable iisk ot 11 total loss» 
after bo hea\y a\ciuge lubbcs had Ix'cn iiicuried. In 
V. 7 W/iini/ej it was iicvei suggested that iho 
ii^suichI might have sent home liis goods by another 
ship- The BlauilifFis thcrelbic cniitlcd to recover Ob 
for a lul.il losb without any abandouuicnt, bat if the 
Couit blull tliiiik light doo> not extend $0 lar, he is 
at least entitled tuictain his verdict to the amount oi’tlie 
a\eingc losb. 


j8ij. 

GflAUN 

Wi 

Royai. 

Exciiangc 

Assuranca 

Companjt 


77/r Scdiciloi-Ccfioalf and JSosajiqi^ti Serjis. 

coithiij contcndcHl they were entitled cither to a uoiibiiit 

V 4 oil 
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1815. 

Ghcen 

V. 

Royal 

£x(iia\(.e 

Assurance 

Company. 


on the want of abandonment, 01 a new trial, lliis iii- 
Kurance had not attached on the freight of tins specific 
cargo, iiiid tlic bbiji might possibly liavo earned some 
^thcr height home. They were piocceding to recapi¬ 
tulate the giouuds* on which the niotiuii w'as made, 
when 


7 %/? CouJt interposing, oxjirosscd their opinion that 
tins cast' oiigliL to be ic-coiisidered by the jur^. They 
saw no gioinul loi iniying tli.it theie ought to be nil 
abandonment 111 this but if the slii]) had biouglit 
liome aiiothcL cargo fioin the Caiutitfi, and eaiiicd 
frendit tin 1 eon, th.^t would li.>ve brx'ti .1 'iiilv'ijre on tin* 
fijight of licr 01 iginal caigo: fbi that, when the fiist 
Ciiigo Wiis once on I'tviiil, the ])oliLy .iltiu’hi'd on the 
freight of that spcidii r.ngo, Imt it the c.ipl.iin, being 
(linen back mid unable to jiroceed vith the oiigiiial 
(.11 go, WinJet able to 2>roceed wiili n le'is c.irgo, on less 
freight, of tins die iiiulerwriter ought to li.no the liciie- 
fit. The iissnicd ought to pioceed as it lie was not 
in«iiic(I; niid if, not being insiiietl, he for liis own 
pioAt, in eoninuni ])Tudcncc finds it cxperlu'iit to ie|i..ir 
the vt'sselaml proicwl on the 103 age, then he ought to 
do It for the bc'nc/it of'the iiiulenviiteis but h • must 
not sell the slop, which olheiwisc he might jirolitnbi}' 
to liiiiHelf liaie icjiiiiicd, and llirow tfie lo'-s on the 
underwrite] s. It ought therefore to be left to the jiuy, 
whether .1 ])rudent man would liave sold the tdiip in 
these circumstance*, 01 ban' repaired her, .'iiid [iro- 
ceedi'd with her t» cam wh.-it she (oiiUl. The case, 
thcreioic, ought to go to a new tii.il, and the costs of 
the former trial ought to be costs m the c.'uisc. 

Rule absolute. 
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i8i;. 


Anonymous. 


Fehm Zc* 


JpEST Serjt. had no other cause to shew against a 
rule wliich Imcl been olit'iinccl by JtunmngtoH Serjt., 
than u piolmiinary objection to the aclmihs^ili^ of the 
alfidavit on which the rule was niuvecl, that theDeferidanh 
who swine ii, wa*j therein only designated by liis name 
and |i)aee of cilxrde, iind the predicament of Ins being 
Ihtendaiit lu lIk'i cnu«e, wlicrcus licst contended tliat 
till* idJitioii of hi^ degttv uus iieeo'vwiry; for winch he 
ciud the |ii.icLiee of tlie King’s Ijencli, excuiplilied in 
the east of,Tea} ell \ 7 h//«« But the Court ob- 
sei \cil that the leasoii of tlint (rsc nas, that tlie rule ot 
Court ^Iiih 15 Vai specialiy rccjuiiQt^ it, but that 
in this court there w'js no such rule, and ihcv held that 
heie .1 Dileinlaut in tJio laiise, making an nfKduvit, is 
sunUiently iiilitled by his place i>f uhodc and reference 
to his quality ot Defendants without slating the addition 
of his degiec. 

Rule absolute. 

(a) X Eastf jl. 


It IS not ne¬ 
cessary chat an 
affidavit made 
by the Defend- 
antinthecau&e* 
stating his 
abode, anti 
styling him 
Defendant, 
should also 
contain the 
addition of hu 
degree. 


llovLiii and Anotlicr u. OaLLnin. 


Frb. X1. 


J^LiOSSET Scijt. mnvctl t«» lunund a fine of Hilary Court 

teiiii yGt’o.2> bj* iiijii'rtiijg the paribh of A'a/Z’s fi^”o*be * 
Barton^ iii wluch a small part ot the preniibes was situ- amended bj 
aletl, as being warranted liy the dcwl declarirg the uses 
of the tine, mliich bore date the 4tli 17<S7> All the ukb« 
tlie parties wore dead. In practice, the deed to lead 
the uses of a recovery commonly precedes die recovery, 

bat 
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1815. 

RoWLITI' 

OlUi^BAJU 


but tlic deed dccUitiiig the uses of :i finu it, nimost n1> 
ways subsef]ucnt to the fine; novel ihclcss nineudiiiciit'* 
have been mnde by the decils dcclaiing the uses of 
fines; niid tlierolore, though their relative (Litcs ai e not 
slatcti, il may be presumed tlie decdH ivcre in those 
instances subsequent to the fines, uinon. 1 IjJ. liai/m. 
nop., wlierc tlie learned editor of the 4lh edition, 111 a 
maigiiKd note, says, that it is every day’s practice in 
this court to ameiiil a fine by the deed dcelnring tlic 
Uses; and Man/f if v. Tatte) sal (a). The pai ties to tJic 
fine and tlie deed aie the same, and the devd recites 
tlie fine, wheieby the identity appeals. 

Flat. 

( it ) 4 Ti/nut 157. 


FeA. 11. 


Smidt and Another t». Ogle. 


Tliis Court 
vill not fiUy 
proceedings in 
an ncLion com- 
nienced herci 
to abide the 
event of an 
action in the 
mayor’s t iiirt^ 
where it is 
sought to fry 
in a foreign 
attachment the 
title to the 
same propeity 
which IS IQ 
suit here* 


^ERTAIN perstjn*5 hnving commenccti thicc actions 
in the nia^oi’b couil in /jvrrfon ngtunbl Smnff and 
C0.9 and attachcfl them by the debt Mippirsed "lO be due 
to tlicin irom Ogle (a), luid and Co. lining; also 
coniiiuiiced tins action aguJiist record 

he iiidchtcd to them, Va7tgAan Serjt. m>\\ nio\od 
tliat all further proceedings might be c^tajcil ni tins 
action till die major’s court should Iium* dLtejinnied 
whether Ogle \\ ic or were not iiidebfod to Swftl/ anil 
Co. indie sum for wlitdi they wxic attached in tluiL 

cuiut* 

Gibbs C. J. Wo never can CDirscnt to stay pnv 
ceedings in thin court, lu order to await the event ol" 


{a) V. yjgfc 


a dccibion 
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A decision ill flic mnjoi's court. This is something 
like the attempt that ivaii maUi; in the ease of Nathans v. 
Gtles. {a) 

Heath J. It is a roniiiioii law i igJit of the Pluin- 
tilf to sue here, and Vte shall not icstrain it. 

• l\}ilc jefiiscd. 


fSl^. 

Smidt 

Vm 

OoLEa 


(ff) s Tau^f.sS^* 


Wool, COT i\ Leicester. 


FfS. I •. 


Scijt. had on a formci diiy ohtniiiL'd a rule 
for onteiiiig an eanifieim on the had-piccc in 
this cuiise, upon the gioinid tliat lliu /!)ereii(l.iiit J).id 
become biuikiupt and obtuuied Jus certi/jcute. 


The Court 
u ill not exone- 
ratr the bail 
Ut)nii the De- 
fciiclanT having 
become faank- 


Shrphctdy Solicitor»Geiici .d, slu‘\\cd cause, on a sur-Ia,*ned"his'cer- 


iiiisc that money had been paid to several creilitois of ‘'ficate, with- 
tlio Deleridniit for signing the certificate, and that after op- 

the certificate obtained and befoi e intei locutory judg- portumty of 
meat signed, the Plaintiff had given tlic Defendant no- ™ 

tice of Ills intentiou to contest the certificate, and that the certificate 
if he intended to rely on it, he might plead it puis dar~ fairly ob» 
retn contmuame, which he hml tU'clinccI ; and the Court 


would not now relieve him on motion, ivitliout giving 
the Plaintiff an opportunity of trying whether tlic cer¬ 
tificate had been fairly obtained. 


7 'hr Court directed an issue to try the validity of the 
ccitifieiitc, to which Sivi, on behalf of die bail, con¬ 
sented, luid the present rule was enlarged until after 
the trial of that Maue, with a stay of proceedings in the 
mean time. 


Rule enlarged. 
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Smith and Others v. Mercep and Another. 




The De- ^^SSUMPSIT fnr money had nnd received, and on 

other money counts. At ihc sittings in Lon- 

payable at the don after Michaelmas teim 1S14, bcForc GMs a 

PlaintifTs a who found for the Plaintiff^ fur i2o/.j subject to 

were the 

drawee’shank-a casc: The Plnintiffs were bankcis 111 London^ with 


ers, and 111- whom Mawicr liviim kept cash the Ddeiulaiil:* wcic 

rhiir,theDr- hankers at Tnnb}idgt\ mid weic bond^fidc holders, for a 
fendants’ valuable consicleiatiuii, paid by ihciii to Pein Le Si)u^ 

^om'tlio of a bill ot exchange, dravn on 151!! W'fi. iSii, by 77 /n. 

PlaintiiTs paid at rtj days* date, on Mam tee livau^^ for 120/-, 

Pcmplc 
the Dc- 

thcir\oucher (tndrtniS liaiitls, lippoaicil to he thus acco|)ted . “ Saulh^ 
to thedrauLc, smd Maunce lliis acceptance 

them that the was furgc^I. Delorc the hiJl was due, the Defendants 


It when due, payable to the diawci s Order, and iiidorseil by 

and seven da> 3 ^ f c# «« nn 1 n 1 

after sent it oa ^ llie LjIJ, w'heu it came to 


acceptance was 
forpzd. Held 
by three against 
Chambre J. 
that theplam- 
lifTs could not 
recover from 
the Defendants 
the amount 
which tlipyhad 
thus pa I ..hem 
on the forged 
acceptance. 


indorsed tlio fiame, and stMil iL with tlioii iiidoisement 
thereon to then corresponding liankcrs aiul agtmts in 
London^ Spooner ajid Co, to be receiver] loi them at 
maturity. Upon the bill bejug picsented by Spoona 
and Co. to the Flaiiitifls foi payment on the 23d of 
Aprils when it becvuiir due, Uiey imniediately paid the 
amount to Spoonet lUid Co., who paid the lunount m 
account to the Defendants, all the parties luMiig ut the 
time equally ignorant of the Inrgoiy. Tiic Plaintilfs 
sciit the bill to / nans ut the usual tune, with Uie other 


vouchers of payments made for him, and Evans inimo 
diately returned the same to them, as iorged, and ro- 
fuscil to allow the payment thereof ns a payment niade 
on Ins account. The Plaintiffs, upon discovering the 
forgety, on tlie 30th of April 1814, gave notice to the 
Deicnduiits tliat the acceptance was forged, and re- 
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qiiired the Defendants to repay the iiioncvp nJiich they 1815. 

refused to do. - - ~ — 

Smith 

Zjens Seijt., for jthc Flaiiilrfls. No circumstnnccs of Merger* 
this ease tuko it <nit of the general rule, that the PLiin- 
tifls have paid to the Defendants a sum of iiiuncy upon 
a considcrutioii avIucIi has railed, and are thereloie eii- 
Lulcd to iccovt'r it back. Tlu' Pl.imfiffs lifiietlone no 
act tending to gt%e anthcntiiHy to lli» fiv^gcd iii'^^liii- 
Jiienl, they liave merely paid iL vhcu it vt is picventot!- 
Tlu^ case is goveriieil by those, wherein ihe qiiostiou 
was fully coiiSkdoK'Cl, ol and 

/ir7«c(«), particuLuly hj the I isL ol ihein. [G:Ms C.J. 
obseivinl that tlie kutei ca^ cuidd not he used as an 
aiithoiity in tins, to the e^tellt iiiteixdcd . iL wns their 
Liohl that biiiee the VietiialUiiA^-oltK e hud received the 
iiioiiev back ftoiii the Bank of and the Bank 

ut had leceeed iL bacl tMfi.i iIh* PleniLiHs die 

PhuuUlls rnight ucinei I10111 t!ie Ih-Iendtant^. I'he 
Dcleiidaiitb’ aigiiriiciit theic was, that tlic I’kiiiililT^ wlm 
had iijipiovideiitly siibinitted li* a d ^iiiaiid which could 
nor have been cnluiced against liiu, did nut theiebj 
acquire a light to sue tlie Deleiiilaiit. Tiu aii«»\ver 
jTiveii was, that the bill was still to be considered in 
the light of an unpaid bill, wIiicJi tJie Dulendant bad 
put olf on the PruntLif ns a goofl bilU but which piovcd 
to be loiged. Tlieic weir also some cucunistaiiccs 
which made the Court doubt wlieliicr that ca^c fell 
witliin the geiieial luw, and which made it distinguish¬ 
able honi V. Neal I'liis case also is dis¬ 

tinguishable from I^picc V. Neaf^ in which the judg¬ 
ment proceeded on the gioiiiid Liiut tlie PlnJiitiff* Imd^ 
by his own act in paying the first bill, po&itiiely cn- 
GOLirngcd tlic Defendant to take the second os genuine, 

(a) V. 489. IbitU 495* 

(r) 3 Burrm J3J4-9 And 1 Bf. J90« 

and 
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iBij. 

Smitii 


V. 

StEltCEO. 


and tliercfbrc hud precluded himself from rccorcriii" 
buck the monev. But in tins case the PlaintilFi uic 
zi0t (Itauocs, nor do they accept the bill, or acid any 
credit to it, for it is not iiegoeiated beyond them; they 
merely pay it \r-lieii proscnited, uliich is Hir *<!ioit of 
Miying that it the ncceptnncc oY Johans, and then 
act in payin^T It, bcin;; long siib'jccjuent to ibc Dcleml- 
aiits* tekiiig the bill, could have no Jidluciicc uii tlicir 
iniiuls. 


TJi’jr/ Seijt, fJir tlio Defendants. Tlie cases oi ,Tonrs 
V. Jtyde, and J?jm" Jhwr, ilo not cnnfl'et ^itb l*?icr 
V. JXVff/. And this c^ise laiiin's with llic latter* 

Jt was the peculiar dutyol the Plaiatifls, a!> lliebankcis 
of Ki'rtiiSf to be conver*>niit with Ins signature. 'I'lie 
DefendanU had no nu'sni'- of becoming acqiiaiiiUHl with 
Ill's Iniiicl-wi itnig. Ill l^irrew AVr//, the jiidgiueiit of 
the Cuiiit did not linn upon the eiiLoiiingement given 
by tlie PLuntiti to thecuculatuai of llie bill, but on the* 
mere fact ol Ins paj'ing it, ioi the Pla'iiLifi' iieicr tic- 
cepted the ill bt bill, bucincicly sent liib seivant, upon 
notice of the bill being due, to take it up and pay it, 
'vvliicli could not operate ns »n eiiconrngemcnt to the 
holder's pi 101 act ot taking tlie bill. The c*l e on the 
Kecond bill, .wInch the Plaiiitilf actually accepted, was 
abandoned bv the PlanitifT^s coiiiiseL and Loid Jilans* 

w ' 

Jield’A olibCi'vaUoiJ, thiit tlio Flaiiitiiriiad ciicutirngcd tJic 
Defendunt to take it, applies to the second bill only, 
which IS wlioll^V difsiinilfli’ to this ca^c. In tlic report 
In Blackslonc^ tl j Cuuil lays sticss on tlie circumstance, 
most a{)proprinte to the jirescnt case, that the Plaiiitiif 
IS the only por>>uti w lio knows tliu drawei’s huiid-w ritiug. 
There is e([iial lurdsliip on the Plaiiitidk niid on the De- 
Icndnnta, but the n^Iigence is in the Plnintiifs, not in 
the Defendants, and w'lierc the negligence is, whether 
nore or less in degree, there the loss ought to fall- The 

Court 
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Couit will not niciisiiie decrees of ncj^lif^nco; if tlierc 
bcaii^ negligence in the the) me precluded 

fiOLii 1 ecovcTiiig; I)iit it aol oiil) ^olllC', but an extreme 
<legice (it negligciiei'iii a baiiKci, not to knoiv thchand- 
ivjitiisg ot liib ciisloiiioiii. licno .is 111 Fiicc \. 

2 \enl^ J2» an aihuisMon ol tlie gejiriiiii-|ic'«s of llic* bill by 
a per'ion (oinpctent and mjuiri'd tr> know the Imnd- 
wniuig, tiiul (he ctucs oul) chiloL' lu (lie iiiugiiCr^utl cir- 
I innsturicc, that in tlie one die diawciV, and iii the 
iitlic't the aueeptoi''^ liaiul is f<iig(*cl. The poi sun who 
I a bill lieluio it Jb iiutiUL^ cloe^i not, by taking il» 
rvugiii/u it as a geiiiiiiie bill, iioi i-> it niLUiiibciU on 
lijin beltiic Its matin il) to enipiiu'ot tlic payee a^ to 
its aiitiKutiLit), but tlie peisoii who delivers it o\lt 
to hull, (Joos lepK'suril aiul wniiant it to be ii genuine 
bill. 


1815. 

Saiith 


w. 

Mbucer. 


I.£,iS Jii nply- In the PIamt]IF\ coun¬ 

sel aigueil loi hib light to recoicr 011 Imlh the bills. It 
t iiMiot bi' dociued cxticiiie iwgligcncc that cvciy 
h.Mikei’h L I(‘i k ck^es noi know how tci discover all fiii- 
geiic'^, nuiuy of which an* not without gicat nicety and 
diilicidn discerned, \. Jtijdc the forgery was 

easy (o be cIiscovcickI, for the words eight hiiiiilrcd'’ 
111 Ictleis w'cic Iclt luiiilteu'd. 'llierc was no mode of 
cliMCcnering this Aill the voiic 1 iei*s were returned to 
Jivfifis by the PLuiitil^. Hut neitliei has theie been any 
negligence hcie, nor hiive tlie Derciulants lost niiy thing 
by the delay; for if this foigcry had been sooner disco- 
Tcred, the Defendants would have hud no ci^il remedy 
Aigainst the autlioi of it, for the debt would be merged 
iu tlie felony. Notliiiig wluch the Plauitifls have done, 
has cleterioratcd the cuiulition of the Defendants, vrlier^ 
ill 1^ n strong dibtiiiction between this cubC and Fnre v. 
NeaL Here is only the bare act of jinying the bill, 
which la VC17 Jihort of accepting it, or of leprescnt- 

jjig 
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ing, for the guidance of another, tlmt it is genuine. It 
will not thereiore militate with the cose of Price r. 
Nealf to decide this in hirour of the Plain ti£&. 

Cur. adv. vuli. 


On this day the Court delivered their opuiions 
seriatim. 

Dallas J. rccapitulatcxl the facts oT the case, aller 
-which lie thus procccclciL It is stated in the case that 
all the parties at the timo of payment of the bill wore 
equally ignorant oftlic forgery; and the question is, on 
whom the loas ought to Kill/ And ihciiigh the nre 
not prociboly the same, 1 think the rase ot v. 

Ucat^u) furnishes a rule -i\hich ought to govein the 
picscnt. Tlir case olJ^j /ce \. Nral was in subsLince 
tills 'l\vo biljb ]nu1 been chawii, the fiist was only pre- 
boiitcd when due ; the bt'coiid, drawn some tin e ultci the 
first, was accepted, and paid when due. Bolli proved to 
be torgeiics ns to the hand-wutiiig of the diuwei; and 
the 1’I.Lintiff who had paid tlieni, contended, that having 
paid by mistake, he wms entitled lu lecover back the 
money lioiii the indorsee, who was an innocent and 
bondJidc holder. As to the fads oi tins <.nscs it may be 
neccbsniy to disLiiigiubh, beluic advciting to the jndg* 
ineiit ol tlie Court. The first bill had not derived 

•a 

additional ci'cdit fn>m the acceptance, foi It had not 
been accepted; but the second bill had been accepted, 
and was tlicrcfore different in this ]cs{>ect. The action 
was brought to recover back the amount of botli bills. 
For the Plaiiitifl^ tlic argument at the bur proceeded 
on the ground of payment by mistake; but the first 
bill was said to stand u]xm ground even stronger than 
the second, inasmuch as when ncgociatcd it hud not 

{ a ) 3 1354-9 sad iB/. 390- 

lieen 
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been ucocpted; and dierefore «raa not token iq)on the 
credit of the acceptor. In the judgment of the Cooit 
the two bills arc also distinguished, but the distinction 
does not lead to uny diflerenoc of conclusion; for the 
Defendant was adjudged to retain os to both, and, as 
It seems, partly on two grounds; ist, of neglect in the 
Flsintiff; adly, that supposing no neglect, the loss ought 
not to be shilled from one innocent man upon another: 
with the latter ground I shall not interfore upon the 
present occasion, for the former goes the whole length 
of reaching this case. And to see that it does, it is 
only necessary to ask what was die neglect ? The an¬ 
swer must be, the having paid when due caution would 
have prevwted such payment. If an acceptor is tlien 
bound to know the drawer’s hand-writmg, is it less the 
duty of a honker to know the hand-writing of his cus¬ 
tomer ? In degree, it is more so; for he sites it^ jirobably, 
every day. 1 consider therefore the payment of tiiis bill 
as a want of due caution on the part of the PlaintifK. 
But to distinguish it from PsTce v. Neal, it is said, 
payment by the bankers, after it became due, did not 
add to its credit or negotiability: so it was with the 
first bill in the case of Price v. Neal, yet this made no 
difiereiice. Is it however productive of no injury to 
any of the parties on the bill ? Suppose Stmth and Co. 
had not paid it, ilTwould have been immediately returned 
to Spooner, and by him to I^e Soutfil\e indorser, and it 
might have been recovered, or put ui suit. But the 
dfoct of the delay has been, to give him an extended 
credit^ and how am 1 able to say, tliat his situation in 
the intermediate time may not have undergone such a 
ehongc^^as to rmider him incapable of paying what he 
could have paid upon proper notice and demand. Nor 
do I think it will be on answer, to observe tliat nothing 
of *hiH sort is stated in the case: for the Phuntifis had 
no right to coA upon the Defendants the burthen of 
VqIh VI* G such 


xSij. 

Smith 

w. 

MxBcnu 
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such proofs which, hi point of law, if the lact had ex¬ 
it led, and could have made any difierence, it ujs lor 
themselves to produce. The giound, therefore, cm 
which '1 rest my opiTiion, uiid to which 1 wish to cuiifiiie 
it, is the want of due caution in having paid the bill, the 
effect of which has boeii, to give time to different par¬ 
ties, which tlie Plaintiffs wt-rc not authorized to do. 


Chambre J. I think the Plaintiffs are in this cose 
entitled to recover. The bill appears drawn in tbe 
name of Tkumas Tenjilff payable to liimsclf or order, 
directed to Mannce Jifoans, and indorsed by 'Teaiple. 
The next indorser is Petet Le Sou^y and it appears 
tliat the bill hud the tbrgcd acceptance ou it udicn it 
was 111 bis hands, and In that state he indorsed it, and 
the Defeiid.'ints received it li om him for a valuable con¬ 
sideration, Ixma Jide jiaid to liiin by the Ddendaiits. 
TJic ibi^isl acceptance pm ported to make the bill pay¬ 
able at the Plaintiffs’, who were the bankers of the sup- 
posed acceptor in Ijmulon. The Defendants, in older 
to receive tlic money foi w hicli tlic bill was given, in¬ 
dorsed It, and sent it to tlieir bankers in town, who sent 
It to the Plaintiffs, uiid they immetliatcly paitl it, under 
the supposition that they wcic directed so to do by 
Evans. At wliat particular period the foigcry was 
committed, and who wiU then the hulder of the bill, is 
lint stated . but it is stated tliat the parties at Uie time, 
lucniuiig, I suppose, the Plaintiffs, the Delbiidants, and 
their bankers, were equally ignorant of the forgery. 
About a week af.erwaids, the Plamtiffs sent the bill as a 
voucher to Evans, and he, finding out the forgery, refused 
ito allow the payment^ and sent bock the bill to the Plain- 
tills. The PlaintilR then gave the Defendants notice that 
the acceptance was foi ged, and required the moniy to be 
|:c[iaid. Upon these facts the present action is brought,' 
and it is brought on the general principle that when 

'7* mon^ 
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nion^ not really due is paid by mistake, it is recover¬ 
able in this form of action. In this case the money has 
been paid without any consideration,, and under a mis¬ 
take; and not only under a mistake, but under a r^re- 
sentation made to the Plaintiffs by the Defendants, who 
indorsed the bill with tliat forged adCeptancc on it, that 
the Plaintiff were rcquirtxl and directed so to pay it, by 
the person whose agents they were in itfonejr transac¬ 
tions. Cases undoubtedly may exist, tliat form cxcep- 
tionq to the general rule. Such arc cases respecting 
bills of exchange, under circumstances wherein the doc¬ 
trine might produce injurious consequences in that 
species of negotiation, and particularly where the party 
clmming restitution has himself, tliough innocently, 
given crerlit to the instrument by his own previous ac¬ 
ceptance or indorsement. Iliere the party who wants 
to recover back his money, has himselt” given a kind of 
warranty to subsequent takers, and will not be permitted 
to recover against those who have innocently received 
the money claimed to be due on such bills. Ilie case 
of Jen^s V, Footer (a) is alluded to both in fflacksfon^t 
and Bwnrefafi reports of Pi ice v. NeaL That was a 
case where the acceptor was not permitted to prove the 
fingery of the bill he hod accepted, for the reason given 
by Lord Raymond C. J. that it would be dangerous to 
negotiable notes. BUwkstone Viys, the demand on tlic 
accepted bill in Pnee v. Neal, was, on the authority of 
that cas^ given up by the PlaiutUF's counsel, and 1 can¬ 
not well understand why the reasons which relate 
thereto are introduced mto the consideration of the 
Court on the other bdl in /Vvee v. Netd ; but the other 
part of that case, which relates to the lull not accepted, 
-was there the subject of the decision of the Court, and 
is relied on in the present cose, ns on authority for the 
Defendenta. Bladtstmte J. has in hia report rather 
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(a) a Sir. 946. 
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t 9 zga jambled together the observations applicalde to the caM 

those applicable only to the 
other. Anuing other things the acceptance is relied 
UncxB. on as q>plic8ble to both. All that he makes the Court 
eay respecting the unaccepted bill, is, ** The neghgence 
in the Plaindfi^ (vrhd had taken up the forged bill,) is 
greater than can possibly be imputed to the Defend¬ 
ant.** That ii( a singular sul^ect of calculation. He 
says, “ where the loss hns fiillcn, there it mast He: one 
innocent man must not relieve himself by throwing it 
on onother.*' So 1 should say here. Tlie Defendants 
have paid their money for that which is of no value; 
they have thereby sustniiiod a loss, and th^ ought not 
to ne permitted to throw tliat loss upon another inno¬ 
cent man, who has done no act to mislead them: and 
still less ought they to be so permitted, where, instead 
of beuig misled by any act of the Plaintiffs, they them¬ 
selves have given the appearance of authenticity to the 
instrument by their own indorsement^ which was a soit 
of warranty of its genuineness at a time when the fiirged 
acceptance made a part of the instrumenL The report 
of the case in Starr, is fuller. It speaks of the hberahty 
of the action for money had and received, and puta the 
case upon the ground, that the Defendant might con- 
Bcientiously retain the moni^, not because it was his, 
but because he has hold of it without any fraudulent 
intent. Plow he can satisly his conscience keying 
that which is not his, 1 cannot tell, but it is better not 
to enoourage too &r this latitude of consdence. The 
matter however Los been lately discussed and decided 
in this court in the two coses of JoHts v. JZjKfr and 
Brucx V. Sraaem (Here the learned Judge stated the 
case of Jbnes ▼. Ibfde,) A great part of the doctaine 
Price V. NhiI seems in that case to be wholly repudi¬ 
ated by the Conrt. timn ▼. /finruoa (a) waa tbeev 


W a 7jr- 


oited; 



IS TH2 FiRY-FIITO YeAB OF OEOBOE III. 

cited; and my Lord CliieF Justice saya^ ** it is troe^ that 
if he who negotiates a bill does not indorse it, he doeC 
not subject himself to that responsibility which the in¬ 
dorsement vouldrbring on him, viz. to an action to be 
brought against him as iudoner, but he does not get 
rid of that responsibility which anSes from his passing 
olF an instrument of no value, and receiving value for itf* 
and he compared it to the case of paying away foiged 
bank notes. My Brother Heath there adverts to what 
is said by Lord Kempn^ that the person paying under 
such drcumstonccs is entitled to recover back the 
money, and he refers to Cnpps v. Reade (a ); and my 
Brother Dallas refers to the same case, and concurs 
with the rest of the Court. Bruce v. Bruce is a still 
stronger case. There the bill was actually paid, but the 
Court said they could not Jistinguish it flxim the case 
before decided. It is said in this case the n^Ugence 
varies it; what was the neg^igmioe ? How perfect the 
forgery was, we do not know. ^ Some foigeries will de¬ 
ceive the party whose name is forged. Did the Plain- 
tifis omit any degree of reasonable diligence whidi lay 
within their power? BoanSf when the bill was sent to 
him, could not be deceived: he must know: he detected 
^the forgery, and gave immediate notice: where then as 
the negligence ? The bill hod done its office, had ixased 
to be negotiated. It is not like bills which have to go 

further in circulation. I cannot therefore think this 

/ _ 

was a case of gross negligence in the PiaintiA. The 
situation of the PlaintiA is extremely materioL Tli^ 
ara no parties to this bill, neither drawers, acceptors^ or 
payees. Tliqr are not purchasers of the bill; thqr never 
had any property in it; they ore mere servants and 
agents of the payees; it is, as to them, a payment under 
ft supposed authority, which does not exist. It foils 



(a) 6 liJL/fptt 


witliin 
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1815* within the general principle. My opinion therefore in, 
that the Plaintii!!) are entitled to recover. 

Smith 

V 

Mbmcqu Heath J. I ntn of opinion that a nonsuit ought to 
be entered. I agree that this is a case of money }iaid 
without oonsiderotibn, and I agree m tlie general pi in- 
ciplc, that money paid, siithout conbuleration upon an 
'instrument which proves to be of no value, may be ro^ 
covered back ; but there are particular circumstances 
in this case which materially alter, and t^e this case 
out of the general prinaplc. If l^oans had paid the 
bill, It IS clear he would have been bound. Can an 
agent lie in a better situation than bis principal ? As 
between Evans and the agent, it may be a question, whe¬ 
ther the hitter kept within the scope of his authority; 
but as to the rest of 1)ie world, it is the same thing 
whether it be tlic act of Ktmns or of ins agent. It would 
be strange, if 111 an .sction by Evans himself he ought 
to be nonsuited, and that if the action be by the agent, 
he should recover. Tlic situation of bankers is most 
peculiar; they are bound to know the hand-writing of 
their customers. If the law were otherwise, merchants 
making their bills payable at their bankers, would have 
this extraordinary advantage', that if a forgery be im¬ 
posed on tli&ir bmker^ the prJnciiiaLwould not be the 
sufiercr by it; whereaa, if it were imposed on them¬ 
selves, thf^ must bear the loss, and so would exempt 
themselvea from that liability which would rest on 
them if they themselves transacted their own business. 


Gihbs C. J. I concur in opinion with my Brothers 
Healh and Dalias. A narrow and particular ground 
IS with me conclusive on diis case. If the acceptance 


had been genuine^ and the Plaintifis had refused pay¬ 
ment^ the Defendants had their remedy against the 
supposed acceptor; -or if they &iled to obtain tlie 


•mount 
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amouiit from kiniy they liad their remedy Bgaiaiit the 
prior parties on the bilL The aeccptance carried with 
It an order on the banhers of the supposed acceptor to 
pay the money: *it purported to be an order of Eoam^ 
whose bankers the Plaintiffs were. It was incumbent 
on them to see to the reality of that order before they 
ob^ed it; and by obeying it, they are suffrrer^ 
they ought not to throw on anotlier u *lo!»f accruing 
without fault of his. See the circumstances I The Dc- 
iendonts present the bill for payment, and it is paid to 
them. The mon^ remained in tlr'ir hands without 
demand made on them tor it, fiom the 23d of Aptl to 
the 3otli OH April, the forgery being then discovered, 
the Plaintiffr demand it back from the Defendants. If 
tlic Plaintiffs had originally refused to pay this money, 
the holder would immediomy have given notice to the 
drawer and to the immediate indorser, which would 
have been transmitted to the first iiidort,cr :uid drawer. 
In consequence of the bill being paid, the Defendants 
continued to have the money in their hands till the 
3otb of ApnL 1 thmk it was then too late for the De¬ 
fendants 'to give notice to the prior parties; and by not 
having given such notice they lost their remedy against 
those parties. *If a person liable on a bill does not 
receive notice within a reasonable time, he is chs- 
charged for wont of such nbtice. Here Temple was 
dischaiged: by whose default ? By the Plaintiffs’ I 

tlie Defendants, while the bill continuixl paid, could 
not have given notice to him; ibr the bill was not tlien 
duhonoured; and as the Defendants have lost that op« 
portunity the negligence of the Flaintiffii, tlie latter 
cannot recover back the money from the former. 1 
have put the case on the express point that by the acts 
of the Plaintifis the Defendants ore put in a worse 
situation; but I do not mean thereby to express my 
diawnt. from the laiger ground on which the case has 

G 4 been 





V. 

Mercex, 



SB 


CASES ZN HILARY TERM 



Smith 

V. 

Mkiicbh. 


been put by my Biodben Heath and HaUag, but 1 
think the ground on which I have put it is alone a 
sufficient answer to all the arguments that have bem 
used, and is sufficient to warrant us iti giving 

Judgment of nraisnit. 


fet. 13. 
Maj 31. 


Tremajn V. Baurett. 
Same v. Faith. 


■ Defendant Fattii was owner of a vessel, which 

sent for ftom put Htdifiue, in Iftaia Sa^ia, and was there 
a fonign vqHured by the Flaintifis. _ The Defendant Barrett, who 

master,^ gave the Flaintiiis bdls for the amount 
tunonv in u of their chaiges, drawn on the Defendant Eaiih, in Jjon~ 

which the latter refused to accept. The Plaintiffs' 
the writ ia not Bgent in this country thereupon, having previously ac- 
sued out until quointed the Defendant Faiih that in the event of his 

sal thsPlaiiiP non-payment he should be under the necessity of 

tiff ia entitled bringing a witness at Faith'* cost from Nona Scoria to 

ia that cauae pi-gye the Flaintiffe’ cose^ upon his refiisid, in Aagu^ 
to tuc co ^t t or 

bringing him i8i4f wrotc to the Plaintiflii to send over a witness^ 

over, hu sub- who coilld prove ^eir demand {igninst the De- 

fendant Fatih, and Lee having arrived on the ad of No- 

fbr his loM ^ verkber, for the sole purpose proving the t’laintiffe' 

pen&i^Th^" demand, on the following day an action was com- 

auu ibr the menced against Faith for work and labour, and mate- 

purpoaea there- furnished, and monmr paid. But the Defendant 
4 ft to tho ' , 

coau of hii Barrett also having arrived in Bn^and, the 'Plaintiffs’ 

tetonu auent sued him on die dishonoured bilk, for die 

But if the . 

»itneta being sent far to give evidence in one action, the Plaintiff uses hia tnd- 
mony in anoAer action against a dilfemit party, and lelana hia diligence in the 
Grab he is entided in the second aetkn to the coata only of the w i WeMe a^ rab- 
datmee and detention &r the purpose of dm aeoMidactioD, but qto of his voyago 
hithen or of hn letum. 


amounfy 
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f anuNiat^ with exchange^ chargefl» and Interesti and ap- i8i5» 
pming the Deicudant FattA that it was not intended 
to preaa on the first causes except fin tho coata, hut racr ^ 
pediting the last, Vccovered therein by Uie teBtimin^ IIaxbbt. 
of Lee, who was a nuterud and necessary witness 
therein^ a verdict against Bair^f. He afterwords 
consented to an order to stay proceedings in the action 
against Farih, upon payment of nominal ffiunnges and 
tlie costs. The prothonotaiy first taxed for the Flain- 
tifis their costs in the action against BarreU, and al¬ 
lowed them therfdn the costs of Le^i subsistence and 
detention here^ including his expence^ and a recom- 
pcnce for his loss of tune, and the costs of his return 
to Hialtfitx, but not of his voyage hither. 


Vaulin Sci^L, in Hilary term 1815, moved that the 
prothonotaiy might review this taxation, upon the 
principle which he conceived to be established by the 
cases of SchtmmeU v. Lawsada ^a), and Sturdy v. Ar^ 
drew (b), that if a witness is brought hither fttnn a fii- 
rdgn country before the writ is sued out^ though 
brought bonJ Jide lor the express purpose of the action, 
in which he is afterwards examined, yet the costs of 
his return shall not be allowed. A JbrUon, th^ ought 
not to be allowed in this instance^ where the witness ' 
was brought to this country fiir the sole purpose of an¬ 
other causey viz. against Faith, between whom and 
Barrett there was ao unity ofintereeL The some reason 
which shews that the prothonotaiy ought not to allow 
the costs of bripgi^g him hither, operates with equal force 
agfunrt aUowing the coatsof hia retum. And eveu if the 
whnesB being found bar^ aad examined in the second 
the costs of liisretucn ou|^ to be allowed, yet, 
nnoe he was a witness in two causes, only hidf those 
‘ opstp at the utmost oi^ht tobe allowed in this action. 

(a) ir. 6 %s> i*) -tbA 697. 
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Baiiuit. 


Bloixi Seijt. ahewed 'cause instantir he ui^ed that 
the supposed parity of reason would not discharge the 
Defendant from the costs of the witness’s return; &r,' 
he contended, that the Plaintiffi irere entitled to re¬ 
ceive in this cause the costs also of bringing him hither. 
The question wa^ whether a person having resolved in 
his own iiund that he has a clear right of action, and 
that it it> clearly necessary to .bring a witness from a 
distant country to prove it, if in sending for him he 
anticipates the suing out of the writ, is therefore not 
entitled to lus costs of bringing him, and of his return. 
This is not, as in Schvmmel v. Ijousada, a case where a 
person has brought the witness hither in order to try 
whether upon examination he could fiml ground tu 
support an action. Mansfield C. J. in that rase pnj- 

I 

ceeded upon tlie supposed result of inqu.r es inio llie 
practice of tlie Court of King’s Bench as to allowing 
the costs of a witness coming hither (a), and ii|iuii a 
statement that the costs of his coming are nut allowed 
if the witness come bcfiire the suit commenced, but that 
even in that case the costs of Ins retiim arc allowed in 
the Kmg’s Bench. Mansfield C. J. adopted the former 
part of the practice, but not approving the distinction, 
Tcgectcdlhe latter, and held that if nothing was allowed 
for his coming, neither ought any thing to be allowed 
fbr hiB return. But not only iloes the practice of the 
King’s Bench as to the costs of return, steadily i»in- 
cide with the practice now adopted by the prothonotaiy, 
but even the practice of that Court as to the costs of 
coming is the oontrazy of that which is supposed to 
have been reported hither in SehtmmeU v. Unusada j for 
to a query put in writing to the master of the King's 
Bench, if one who hath a clear right of actamis and 


(a) The pfothonoUiy here- coming were to he allowed, when 
upon stated to the Court, that the witness was brought ttk the 
the enquiry to which the mas- purpose of irriag sdwdier the 
ter’s anawer waa giveB is that action sfoiild Im. 
was, whether the costs of 
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is determined to sue, before acdon brought, sends for 
a witness fioni abroad in order to support his cause, Tremain 
whether he is entitled to the costs of bringing over the <». 
witn^'ss,” the Ma^ttcr answers in writing, that he is. HahHett. 
In the view taken by the prothonptaiy, the circum- 
stance of the writ being sued out or not, is immaterial, 
for there are many matters necessary to jiltimate 
success of the cause, the costs wlicreof arc allowed, 
though they are incurred before the writ sued out, as 
the preparing of affidavits, of a special declaration, and 
perhaps even of the brief for trial; so, of the warrant 
of attorney, and of a special origuial. Many of the 
former distinctions on tins subject are now done away. 

It fbrmerl}' was laid down as a general rule, that no 
c^ostfi of a witness could in any case be allowed, except 
for the time during which he was withii\ the reach of a 
Siddpana/ Thettusson v. Stajdes. Hagedotn v. AlU 
mdt (a), was one of those anomalous coses. 

% 

Gibbs J. observed, tliat the practice of the Court 
of King’s Bench as to the costs of the witnesses’ 
return, was clearly ascertained to be such as was 
tontended for the Plaintiflb. The reporter of die 
decision in Scktntmell v. lAusaday hpd omitted there to 
state one part of tlie practice in such n case in the 
Cgiirt of JOpg’l Bench, namely, that in that Court the 
costs of his return were given. Their practice was cer^ 
to that thcl'G the costs of bnnging a witness 
over were not to be allowed, the costs of his detention 
were to be allowed, and the costa of his return were to 
be allowed; but the Plaintifib were met by the decision 
in this Court, that the costs of sending back the witness 
are .not here to be given. This action against Aith 
tor money paid is wholly n di&rent action finom die 
nicdonagainst Barrel on the biHsof exchangeb Mliile 
the witness Is here, the Plaintiffi, finding here^ 

sue him on the bills, on which they could not wieFaUh^ 

^ (a) AeU§ ]ii«379i 
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T^UBiaAIN 


«• 

Barbeit. 


who had not accepted them, and th^ use the wiLnes* 
who Jb here^ as a witness in that action. The di&rence 
between the case of Sehtmmell v. Lotwida and this case^ 
is, that there the witness was brouglit for the purpose of 
tliat action; here the witness was not brought over with 
a view to this action against Barrettt who was accident^ 
ally here, but with a view to the action against Fatih, 
The rule therefore must be absolute for the piothono- 
tary to review his taxation, and fic must grant costs tor 
the detention of the witness here for the purpose of this 
action for a reasonable time, which is, (to use tlie lan¬ 
guage of the late Chief Justice,) from the time of its 
commencement,” pending the action, and certainly 
until the witness could reasonably get out of the coun¬ 
try again, but not of his return. 

Rule absolute. 


In the action against faith the prothouotary afier- 
words, upon an affidavit that Ijee was a material and 
necessary witness in the cause, and the only jierson who 
could prove certain of the facts, and that he was ex¬ 
pressly sent fiir, for the purpose of that cause, allowed 
the Plaintifis the costs of his voyagB to Bnglandf of Ins 
subsistence and detentiem hen^ (except of such time fi>r 
which he had awarded the Flaintiffi the costs of his 
BubsuteBoe and detention in the action against Barrel,) 
and of his voyage back; considering that as the IMain- 
tiiFfaad a clear ground for this action, and had sent fer 
the witness for the express purpose of bringing it, not of 
judging, (upon which circumstance Mansfidd C. J. ap- 
pesn«d, as well by the report (a) as a note of that 

taken bj the prothonotary himself to have sup¬ 
ported the opposite practice in Sdummdl v. Lottsodi,) 
whether an acticMi could be brought ou his testimony, 
tbene was a material distinctieD between the two -eisMes 


w that respect. 


» 

> »|p I 


Vatighmi 


{«) IT. 69 Js 


I 
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yaugian .SerjL in Easter term moved that die pro- 1815. 

thoiiotary might review his taxation in the action •j'gHicaiir 

against Fattk, contending upon the authority of Schtas- 

mell V. Lamada, and Sturdtf v. Aadrewst that inaamuch EsaaMr. 

as the witness was sent for, and landed 111 this country 

before the writ was sued out, die codts of his coming 

and of Ins return ought not to be allowed, and there 

was no precedent wherein that practice had p&vailed. 

Gibus C.J. It appears that the prothonotary has 
allowed nothing here, which has been, or could be 
allowed 111 any other quarter. If there be a strict and 
rigid rule that nothing shall be allowed in the costs of a 
witness who is sent for, for the purposes of a cause, un¬ 
less the writ is sued out before he is sent for, then, 
indeed, the prothonotary musk review his taxation. 

Wc decided the cose of Schtmmell v. Lousada^ princi¬ 
pally oh an apprehension that there was a strict and 
rigid rule in die Court of King’s Bench, that nothing 
was ever allow nl foi the c-oming of a witness previously 
to the writ Iieiiig sued out; but die prothonotary states 
to us, dint he has spoken to the master in diot Court, 
who docs say, that under such circumstances he should 
iiavc no difficulty in allowing those costs. Wc think, 
however, the Defendant may have a rule to ^ew cause, 
because the case of Sehinandl v* Lausada seems, as 
now reported, to run counter to our inclination. Upon 
the discussion of the case of TVemain v. Banettj last 
tom, and upon a note which wc received from one of 
the Judges of the Court at that time, we were induced 
to doubt whedier the rule was exactly that which was 
proceeded on in the case of StAimmeU v. LausadOi as 
it is represented in the printed report; and therefore 
the case should be heard, and time should be token 
for mslring enquiry into the practice of the Court of 
Kin|^s Bendi in such case. 

Rule msi* 

Ou 
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Them AIN 

' Vm 

Babutt. 


On diis day Gibbs C. J. reported tlic practice of tbe 
Court of King*a Bench to coincide with that which 
the prothonutary bad ui the present instance adoptedi 
and the 

Rule was discharged* 


Feb. 6. Hknrt Gretton, Isaac Andrews, Jane Ha- 

ward, anil Georgl. Hawaud, James Hawaud, 
Edward Hawakd, Ann Haward, and Jane 
Hawahd the Younger, Infants, Plaintiffs; 

AND 

ELiZABErii Hawakd, Glorgk Gardner, Wil- 
UAM Hawaud the Younger, Benjamin Page, 
Wii.LiAM Watson, and Robert Langley 
Appllyaud, Defendants. 


Deviietomy '^HIS was a case directed for the opinion of the 

Judges of this Court by Sir WtUiam Grants M.'R. 
^M^eitate, material parts whereof were as follows: 

•he fint paying Seitrle Jidwat d Uawat d, being at the respective times 
nyjuitdebu making liFs Will, and of his death, seised in fee of 

pences; and certain freehold messuages at Chartng Cross nnd in Saint 

^hCTde- ... . 


ceaM to the 
licin of Hof 
body, “ihare 


Martin's LAne, Middlesex, made his jvill, hpgn'ng 
the 18th of 1747, duly executed to pass freehold 
estates, in the following terms: « I give, devise, and 
udih^Lc^like bequeath uuto my loving wife Ann Haward, all my 

oneT^nd in personal estate of what nature or kind soevw, 

defanlt oF uaie she first payinj oil my just debts and fiineral 
to be lawfully decease to the heirs of her body, share 

and share alike if more than oni^ and in de&ult of i^e ne 
to be lawfully begotten by to be at her own dis¬ 
posal;” and he appointed his wife his sole executrix 


begotten by 
mep to be at 
ber ovh dii- 
poaal. thero 
bof^ cbildten 


of rhe tmtaior 

^nd hii wifep beldy that tbc w fe took only an eitate for lifes with renaindcr to all 
the ckiUron ai tenants in common infw. 

end 
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and residuary legatee. TTic testator died in i 77 < 5 | with¬ 
out having revoked or altered his willy leaving Ann Ho¬ 
ward his widow. Olid six children hy her, him surviving, 
vvB. Edward Hawarel his eldest child, Ann Hcaeard the 
younger, afterwards Ann Gardner, mother of the Se- 
lendaiit George Gardner, his second clnld, tlie Defend¬ 
ant Elizabeth Haward his third child, Wdliar^ H^vsai d, 
the father of the infant Plaintifls and of the Defendant 
IVtUiam Haward the younger, his fourth child, Eranns 
Haward his fifth child, and James Hawai d his sixth 
child. Ann Haward the widow, upon the death of the 
testator, cntcicd into possession of his freehold 
by virtue of the said devise thereof to her, and conti¬ 
nued in tlic receipt of the rents and profits thereof until 
her death. On the 8th of Septeinbcr 1 807 Ann Haward 
the widow, by deed of that date, covenanted to levy a 
fine snr conusafice dc droit come ceo of tlie premises, and 
such fine was duly levied accordingly us oi'Timttif term 
47th Geo. 3., and proclamations were duly made there¬ 
on ; and the fine was, by that deed, declared to enure 
to such uses as she the said Haward should by 
deed or will, signed and publislied in the presence of 
and attested by three or more credible witnesses, limit 
or appoint, and in default oi^ and subject to such li¬ 
mitation or appointment, to tlie jisc of herself for life, 
sans waste, with renioinder to the use of WtUtam Ha- 
VMud her son, Elizabeth Haward her daughter, and 
George Gardner her grandson, os tenants in mmmnn, 
in fee. Tliat fine was passed, and the deed to lead the 
uses thereof was executed by the said Ann Haward 
without the knowleilgc or consent of W. Howard the 
son. Ann Haward the widow, after the death of Wm. 
Haward the son, who died in 1809, by her will, 
die 7th otAugust 1809, signed and published by her in 
die presefice of and attested by three credible witnesses 
directed, limited, and appointed that die estate devised 

to 



Ohsttoh 


V. 

Hawaro. 
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1815. 

I— 

Gheiton 


ILmtabd^ 


to her by the will of the testator S. M, Hamard should 
thenceibitii and remain, and that the indenture and 
fine before stated should enure, as to one moiety of 
parcel of the premises, to the use of her grandson the 
sold Georgie Getrdnei, las heirs and assigns; and as to 
the remaining moiety of that parcel to the use of Ben¬ 
jamin Page, Wtlham Watson, and Bobert Langley Ap- 
pAeyari, th»r heirs and assigns; and as to the residue 
of the premises, to the use of her daughter the Defend¬ 
ant Ehzabeth Howard, her heirs and assigns for ever. 
Arm Howard died on the loth day of February i8ro, 
without having revoked or altered her said will, leaving 
the 'DdEsadantEUxabeth Howard her daughter and only 
rmnaining child, and the Defendant WtUtam Howard 
the younger, her grandson, and heir at law as well 
to her, as to the said S. E. Howard, and the in¬ 
fant Plaintiffii, who were also her grandchildren by 
her son f^Utam Howard, and the Defendant George 
Gardner, her only other grandchild, her surviving. 
Upon the decease of the said Ann Howard, the said 
Eltzab^k Howard, and Gatrge Gardner, and the said 
Robert Langl^ Apjdeyard, on behalf of himself and the 
said Betffamtn Page and WtUiam Watson, respectively 
entered upon the estate and premises late of the testator 
S. E. Howard, and have ever since received the rents 
and profits thoeo^ daiming to be entitled thereto, or 
to certain parts or propordons thereof respectively, 
under or by virtue of the will of the said Arm Howard, 
This bill was filed by the Plaintiflli, who were devisees 
of the said WU^tarn Howard the son, against the de¬ 
visees named in the will of the said Ann Howard, and 
against WtUiam Howard the younger, the heir at law, 
insistuig that under S, E, Howard*^ will, she the said 
Ann Howard took only an estate for life in the devised 
estates, with rouainder to the heirs of herAtrady 
toiants in oammon, either in tail, or fiw life only, ex- 

10* pectant 
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pectant upon her decease and that in eith^ caa^ whe- 1815. 

ther the respective interests of her diildrai were to be 

estates tail in their several shares^ or estatea fiir life 

onljj still fK Howard the aon, as the heir at law of hia Hawaaa 

&ther, the testator & E. Hmardt muat have taken the 

ultimate remainder or reversion in fee in all the diaresi 

and consequently must have been absolutely entitled to 

his own one-sixth part or share devised to him; and to 

the shares of such others of the said testator’s children 

as died without issue in his lifetime. The DefendantSi 

on the contraiji insisted that the said Ann Howard 

took an estate tail under the testator’s^ S. E. Htasard\ 

will, and a question was made between them whether 

or not the fine levied by her was ed&ctual to bar that 

estate tail ; the infeiit Defendant WiUtam HeODord the 

heir at law contendmg that th*e said Ann Howai d took 

such estate tail by die gift: of her husband, and was 

therefore incapable of barring it; and tliat by force of 

the stat. 1 ith Heti. 7. c. 20., the fine levied by her was 

void. The pther Defendant on*thc contrary contended 

that the fine was good, and claimed mider the deed 

daring the uses thereof and under the said AnnHaward’a 

wilL The questiona for the opinion of this Court were^ 
ist, What estate Ann Howard the widow took under 
the will of S. E. Howard her late husband ? 2d, In 
case she took an'estate tail in the premises devised to 
her by her husband’s will, whether she did by any fine, 
deed, or instrument bar such estate? 3d, In case she 
took an estate for hfi^ or an estate tad, and did not bar 
the some, then what estate each of her diildraa took 
under E E. Hcward *9 will? 


Sei^ for the Flaintifis, who were the devisees 
under the will of WUtum Howard the son, admitted 
that the charge tfw payment of debts which accom¬ 
panied the devise to the widow Am Howard would 
Vox- VI, H have 



98 


CASES IN HILARY TERM 


i8i;. have given her a fee aiiupk^ had it not berai qualified 
^ succeeding devise ** to the heirs of her bodyt 
^ share and sliare ahke if more than one;” but by those 
llAirAiu>i vroids the devise to her whs restricted to a Jifc estate. 

Ihe words ** heirs of the body** might be uscxl eitlier as- 
words of limitation; or of purchase; and in the present 
instance) tlicy were used as words of purchase, and the 
terms of the'’devi8C, “ all my estate,” vested in the chil¬ 
dren nn estate in fee siiiipiL as tenants in common,expect¬ 
ant on their mother’s decease. Baths v. Gale (a), llie 
doctrine tliat heirs of the body might be words of pur¬ 
chase, was recognized hy Lord Hardwitke in the case 
of Bagshav} v. SpLnea (6), and hy the Couil of King’s 
Bench in Z)oe, on the dcmt\i q} Long^ v. TjanuHg(c)f and 
Doe, on the denase of Strong, v. Gnffi {d). Tlie words 
“ share and share alike,” found in this devise, indicate a 
dear intention that the eldest issue should not take all, 
but that the estate should be equally divided amongst 
all the (hikli* o. .u'd aic therefore inconsistent with an 
cctatc tail. Besides the iiumemns nutlioiitics fall}f con¬ 
sidered in Doc \. Gaffe, tlie case of Hoe, on tienuse of 
GtUman, v. Blvct/{e), is nn authoril; not oiil^ that ** issue 
of the body" might take ii-, piirehaserH, liut that the 
words " his, her, or their heirs, equally to be divided 
if more thua one,” convey an estate in lee to the chil¬ 
dren as tenants in common. The fiiud clause too, 
** and in default of issue lawfully tx^tten by me, to be 
at her own disposal,” shew by the strongest in&reiice, 
that if the wife luid issue by the testator, tlie laud waa 
not to be at her disposuL 


Ijcns Scijt., on behalf of tlie Defendants Elnta^h 
^awrd, and of Pt^e^ tVatson, and the. de> 


(a) a r«. 4S. 

(A) I yes S4U 
(cj aJ(irr«ijoo. 


U) II £asf, 669. 

(r) 
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tisees under the will of Arm Uitaard(a)f contended that 
Ann Hlmard the widow took the devise in her hus¬ 
band's will an estate tail; that -he had barreil the re- 
remainder in tail V>y her fine, and had well appoiiitcd 
the premises to those Defendants whom he rqsrcscntcfl. 
The wnnls “ share and share alilie,” on which the 
Plaintiff lely, have in many cases been made to give 
way to a general intent of the testator, and an estate 
tail has been drarced notwithstanding them. Lord 
Ellenhoi(m"k C. J. acknowledges the wall in the case of 
/)oc V. Gaffe to Ije very singular, therefon' it csUiblishca 
no precedent for other coses. In the case of Dor, d. 
Candler, v. JVAite{b), a particular intention, though 
clearly expressed, was made to give way to the general 
intent of tlie testatoi, and the,word% " heirs of her boily 
lawfully to be begotten tor ever, as tenapts in common, 
and not as joint tcjiant%,” did not pi'cvcnt the ancestor 
from taking an estate tail. In the case of JJoe (c% on 
demise iff Cock, v. Cooper, Lon} KenyanCt. J. obseivcd, 
that the general intent of the tcstitor that all the issue 
of the devisei* should inherit ladoi'e the estate went over, 
could be fulfilled only by construing the dctisc to give 
nil estate tail to the first devisee, though thci e was ex¬ 
pressly given him only a life estate, and after his decease 
to Ills issue as tqpants in common. Piersottv. Victeis^d) 
is to the same dfcct. Doe v. does nut militate 

against this ronstructioti, for Lord EUenhorough C. J. 
expressly determines tlic case on the particular circum¬ 
stances, giiartlihg his judgment by declaring that the de¬ 
cision Will not break in upon any of the cases llieie 


x8ry. 

Greetom 


V, 

Hawabu. 


(d) Sbifberd, Solicitor Gene- of the other defendantsi only 
nl, appeared iinr the Defendant Lau wai heard oa that aide. 
George Gardner, whose case and ( 6 ) j T.tt. 34X. 
quattumbeins identical with those (e') s Sast,%i^ 

{d) J JSojf, 548- 

H 2 


Secdndly, 
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18i Secondly, if the widow ^nn Hatsard did ti^ an estate 

barred it by her fine, notwithstanding the 
^ stat. 11 Hm 7. c. 30 ., which apeahs of the cases, where a 
Hawam. woman hath any estate in tail to hersd^ or to her use, 
in any hereditaments of the i^ieritauoe or purchase of 
her husband, or given to the husband and wife in tail 
by any of the ancestors of the husband, or by any other 
person bdisfjd to tlie use of the husband, or of his an¬ 
cestors. This statute is confirmed by the stat. 32 H. 8* 
c. 3d. 5.2. lliM act was made for the protection of tlie 
husband; it does not apply to the case where the hus¬ 
band, after marriage, by devise gives an estate to com¬ 
mence after his own decease ; nor, as a husband could 
not at common law convey any estate directly to his 
wife, could the statute apply to any other than coses ol 
a provision made by the husband bdbre marriage. Tlie 
disposition too, which the testator has enabled his widow 
in certain events to make of this estate, is wholly beside 
tlie purpose of this statute. In the case of Ft^er v. 
PttfalHa\ it was hdd that a devise by the husband to 
the wife in toil, though within the words, w'os not 
within the intent of tins statute, the meaning of which 
was, that tlie wife should not prejudice the heirs of tlie 
boron, that the land should not descend to them. 
Hughs V, Clubb {b) is a similar decision. Bio.Abr.[c) 
A devise of land by the husband to the wife by his will 
is not pleadable in bar of dower, fiir it is a benevolence^ 
and not a jointure, which note, by all the justices; and 
6 Ed. 6 . IS cited. Tins dedsion is recognized by Lord 
CWff(d), znd I>yer.{e) 

As to the third question, the oounsd for all the De- 
fp nihmts agreed that if tlie widow took only alifeestafo, 

{a) Cm. El. S. Cm s Leon. (^) rirraas^i can, 4 Cla.4. 
361. (0 Between Demu and Sia. 

(A) Com 369. liban, 248. 

(r) Era AbrtDower% 69. 


the 
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the children of the testator S. JS. Hauard took estates 
in &e in common. 

Blosset Scrjt.,*for the Defendant tVm. Hm^axird, the 
heir at law of the testator S. B. Hienarn/f and of the 
Widow Ann Hawirdf and of thrM of thinr sons who 
had died intestate and without issue, being the eldest 
son of their eldest son WtUtam, contcncTed that 
for the reason stoted by Lens, the vidow took an 
estate tail, and that her fine was inoperative. In 
furtherance of the first of these positions he urged 
that this was an estate in toil special, viz. to the heirs 
of her body begotten by the testator S. E, Henoard^ 
which materially distinguislicd this cose from those 
cited by Lens on the zd point. The distinction taken 
between ilee v. Gcffe and Doe v. Cooper is the matciial 
distinction which has governed all the cases, viz. diat 
in tlie case of Doe v. Gaff^ the event on which the 
estate is to go over, is not in defeult of such issue, but 
if such issnc shall depart this life under 21 years; it is 
quite consistent with this provisioii, that the word 
heirs may mean children, and upon the death of somc^ 
their shares may consistently go to the others. Doe v. 
LarntT^-is entirely consistent witli iJoe v. G^e. tic 
also cited Camden v. CUrke (a). In Doe v. Elveyt Uie 
question was not, whether the first taker took an estate 
for life or in tad, but whcdier the limitation over was 
a contingent remainder or an executory devise, and the 
Court, in awarding the postea to the Plaintiff, say, it is 
immaterial whether the first taker took for life or in 
toiL Aa to the zd point, it was apparent that the 
sole intent of the statute was to protect the issue in 
tail of the marriage^ so that it might not be in the 
power of the wife to prevodt the land from descending 
to them. •'When the statute first passed, it apphed, in- 


181;. 

GaerroM 

V. 

Ii. 4 WAAlk 


(a) Habm 49. 

H 3 


deed. 
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i8l5« deed, to fewer cases than now exist, but as the new 
coses arobc^ of estates tail created by devise of the 
husband, and otherwibe, the statute applied to them. The 
HiiWAHib cose in Htv. Air. arose on a question of dower, which 
is governed by another statute, viz. 27 H. 8. c. 10. and 
arose too upon a gtfS by a stranger to the husband and 
wife joindy, which, as it was held in (a) Ward v. Wal- 
theatf is not a jointure within the statute 11 II. 7. If 
any of the coses cited arc of devises in toil by a husband, 
the distinction is, that they are devises to the wife in 
tail general. It cannot be contended that a devise by 
the husband for the benefit of the issue of any future 
husband, is a provision Ibi the is-siie of his own marriagei 
but in this case the devise is in tail special, which can 
be beneficial to liib own issue only, and to such cases 
the statute applies. There is no ground for the dis¬ 
tinction taken between a devise and any other form of 
conveyance. The case of HagJis v. Clubb is very 
material for this construction; for Pt ait C. J. determined 
that the intent of the statute extends only to coses 
where the husband settles lands on Ins wife by way ot' 
jointure, to which the issue between them shall be in*< 
heritable,” and the statute takes notice of a sole estate 
in the W'iib, as well as of a jointure. 

Bcity in Tc^ly, mainly, relied on the yudgmeiit of the 
Court of King’s Bench in Doe v. Gaffe. In that cose, 
us in tliH| the testator’s main intent was, that his children 
should be provided for, which could be effectuated only 
by giving his itife an estate fer life^ not by giving her 
an estate tall, which would enaUe her to alienate 
the property from his children. The principal case 
nrutcrially di&rs from those cited for the Defendants. 
Jf there aie children of the testator at any time of the . 
widow’s life, her powa of diqiodtion over the fee ia 

(a) Crs. Jac, If4« 

gonei 
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die estate vests in the diildren’in fitc^ and does 
not remain subject to her appoiutmait in ftvedilr of any 
chiJdreii whom the widow msy hare by any other 
husband. As to* the second pointf the words of the 
stat. I [ /f. 7. are large enough to embrace not only 
the modes of conv^ance known at tlie time of passing 
that statute, but any which have been subsequendy in¬ 
vented or created. The words 'of the statlite aliene, 
release or confirm with warranty,” apply to all apccics 
of alienation ; and though alienation by will was not 
then known, yet this is a case widiiii the mischief and 
the soiuid way of mterpictingall statutes, is to expound 
them so as to comprehend all mischidi* that are within 
their scope. Hard. 211. ** Things consdtuted de now 
have often been construed to be within the meaning of 
former laws,” and he cites several instances, (a) and the 
Court fliljudge accordingly. If thereforetho widow took 
an estate tad, her power of barring it was restrained by 
the statute, because the entail was spccud. The cose 
of Haghs V. CbM, and the case in Ci 0. El and 1 Lean. 
were both cases of tail general, and decide nothing on 
this case, winch is of an estate ui tail special ex provisione 
vtrt, for whether it he created by devise or otherwise 
is immaterial, and that point is never mooted in cither 
of the decided cases, although it must ^vc been suf¬ 
ficiently obviodb. • 

Cfo. adv. vult. 

The Court afterwards sent to the Master of the Bolls 
the following certificate: 

We liavc heard this caso argued by counsel, and 
arc of opinion, 

, ist^ Tliat Atn Howard the widow todc under the 
will of Serh Edaoard Howard her late husband an 

(a) IS E/iz. Jfyeri sSB. & 19-; Bro.Parfia»tait,pLAO ud 
Wibopof J[>«ri&am*»catekisA7. P/ow. Com. 467. 

H 4 


10 } 


Goeitdii 

w. 

HAwajm. 
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GABTroBr 

Vi 

Hawabd. 


estate fior life only in the devised premise^ and con> 
sequently the second question proposed does not arise. 

3d, That each of her six children tcxik under the 
said wIU a fee simple in remainder f^Kpcctant upon his 
mother’s life estate, m one undivided sixth part of the 
said premisGSy as tenant in common with the other five 
children.** 

. « V. Ginns. 

J. Hxatii. 

A. Chaudre. 

R. Dallas. 


END OF HILARY TERM. 



CA S E S 


ARGUED AND DETERMINED 

IK THC 

Court of COMMON PLEAS, 

AND 

OTHER COURTS, 

IN 

Easter Term^ 

In the Fifty-fifth Year of the Roigii of Georoc 111 . 



Ex parte Corpus Chrzsti College. 


Aprti It. 


^EST Scijt. in the last term moved Fry^ an 

attorn^, iCho had been employed as the steward 
of Cof^ms Chnsti College, Oxford^ might pay over the 
sum of 260/. of rents whid) he had received for their 
use, and might deliver over the court-rolls of the manor 
of North Graoe^ and all muniments and papers, with 
costs. Hie Court, after some hesitation as to their juris¬ 
diction lo order the payment of mon^, granted a rule 
msi to the whole extent prayed: the rule was drawn 


The Court w!U 
entertain a 
summary juifa- 
diction over 
one of itso£> 
ficen who it 
employed as 
■tewudof a 
niaiior,tomake 
him d^ver np 
court-rolla 
andmunimentj 
of hisem- 
* ployer. 

And alto, at it scemp, to compel him to pay over ftats ncrieed. 

An atuney holdup ow RBti u HOC coaippllaMe to pay utemt co 

tkem. 

up 



lo6 
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1815. up in terms irhich required that he should pay interest 

* also on the sums detamed. He hod since paid oTCr 
Ex parte CoRf ... 

ptRi CiiRisTf the money, but hod not paid the costs or interest: 

CoLUOE. wherefore Best now moved to make the rule absolute 
as to the residue of the relief prayed. 

V 

Per Otriam^ We cannot make Mr. Fry pay interest, 
nor, according to modem decisions, is it due to him, 
and the rule ought not to hare been drawn up for pay* 
ment of interest: but If he docs not shew cause, he 
must pay the costs. 


AprJ Is* 

If a dienCr’a 
officeri ha\ing 
atreated a De¬ 
fendant on 
nkosne proceaa 
in his own 
house, who ia 
dangerously 
ill, leaves him 
then in the 
custody of a 
follower not 
named in the 
wamntf until 
he is recover^ 
ed| thu IS such 
aleg^lii'^tody, 
that if annii- 
pnsoonient, of 
which this u a 
part, be con¬ 
tinued for two 
mootlie, it will 
(onstdufe an 
actof bank- 
ruploy. 


Stevens v. Jackson. 

was ail action brought by the Huintift* for the 
purpose of trying the validity of a commission of 
bank] upt which had issued against liiin, dated on the 
uSth of OctiAer, and at the sittings after Hilary tcim 
1815, beibre Gihbs C. J. at Giuldhally a verdict was 
found for the Defendant, uhich 

niovcd to set asidc^ 
upon the grotiuid tliat the fiu:ts proved <did not amount 
to on act ot bankruptcy, which the Plaintiff was 
supposed to lia\e committed by lying in prison more 
than two months. The evidence wa% thaii-. a warrant 
having isBuedr on mesne process, diiectiog fVsthen and 
Weldemt two dieriff’s officer^ to arrest the Plaintiff 
Wkhers found him in his house dangerously il 4 ond in¬ 
capable of bdng igemoved to a place of closer custody: 
he left the Plaintiff there under the core of Jones and 
Bretitm, two ot his fisUowers^ with whom the warrant 
was lefts and who-dneia^ that tUM; umatly bad ftie 

It of 
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of tlie Flainiiff’b liouscj but soroetimes tlip Plumtiff’s 
own inaid-iprvaiit liad it: after some noeks, tlic Plain¬ 
tiff having recovered^ uaa on the 3d aSSeplember re¬ 
moved, fli-st to a Uitk-up-housc, and thence uftentiuda 
to the Flat priboii. S/upAetd ubjected, fust, that W/- 
tJieis coidd not delegate the power ok impi isoninent to 
Jonc^ und Bnllony and that therefore, during tlic time 
the Pluiituff Mas m his ouii houses lie unsmui«iii pri¬ 
son ; and that ob only 55 days hail elapsed bctu'cen the 
time of his being conducted to the louk-up-house, and 
the date of the lomniisuoii, tlic cuiiiiiiuiaioii m’ub prema¬ 
ture. It u.ib not necessary, ho said, to coiiLciid that 
the I'lri iiiiistaiici's amounted to an escape^ it sufficed if 
the Plaiiitifr hod not been continually Ibr two months 
ill legal ciistoily. In the ease of Beidnn v. Sutton (a), 
F.yn’ C J. takch the dislincUoii betneen the custody of 
a slierifl"b offleui and oi Ins follower, tliougli ho is not 
supported therein by cither of the other three Judges. 
There may be coses ivliere huinaiuty rccjuircs dial the 
Dcleiid.iiit hliall not be iiistniitly'removed, but the per¬ 
son left to detain hiiii, must be legally authorized so to 
do. The wairant to WUhets and JVttldou was iio au- 
tlioriiy to Jones and Stetton. But, at all events, dm 11^ 
those times when the Plaiiitiff^s own servant hud the key 
of the house, he was not in legal custody.. 


i-Biy. 

SnvBH 


V. 

Jacudn, 


Gross C> J> Ouo consequence of thi^ doctrine would 
be, that if a sheriff's ufftecr, having a prisoner in a lock¬ 
up-house^ ehjould go out ipid leave the key of his house 
with hu own servant, the prisouer, though continunifi; 
in the oihceP>i house, would have escaped. I cannot 
help dunking this was a legal custody. Tlic woi rant 
ferUMnJ^ voiild not have authoriaod Jtmes and Bretion 


(a) E Bum ^ Puff, 


to 
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io8 

*8iJ. 

Stevens 

V. 

Jackson. 


April J5> 

In every con¬ 
tract to fu> nish 
manufactured 
gooflsp hour- 
ever low the 
priccv It is an 
implied tcnm 
tlur the goods 
shall be mer¬ 
chantable. 

A con tract to 
funusb ^JOdSf 
with a certain 
labtude as to 
the priccf as 
saddles at Wm 
a a6j. may be 
described as a 
contract to fut^ 
nah them at a 
Raaonable 

pricot 


to arrest the Plaintiff; but he being arrested, they were 
sufficiently authorized to detain him. And see wlio it 
IS that 19 Insisting on the wont of nutlionty. The 
infant bankrupt himself who has benefited by tlic offi¬ 
cer’s humanity i 

Heath y. llierc is iioUiing in the point. The 
Plaintiffwas carried to prison iii convciueut time. Even 
if he had been a prisoner taken in execution, the cir¬ 
cumstances would not have amounted to an escape. 


The rest of the Court concurring, 

The Rule was refused. 


Laimg V. Fidgeon. 

|0 


'Y*nE PlaintifTdeclared tl'at in consideration that he 
would buy of the Dcli'iidant divers goo(i'«, Lc> wit^ 
(amongst other articles,) 48 saddles, at and foi reason¬ 
able prices, to be paid by the Plaintifl' to the Defend¬ 
ant ; the Defendant undertook to se]l and deliver to 


the Plniiitilf such quantity of such goods of a good and 
merchantable quality, and to charge fair and reasonable 
prices for the some, and averred a breach that the goods 
delivered were not of a good and merchantable Quality. 
Upon the trial of the cause at Gtaldhall at the sittings after 
Hilary term 18.;, before GtMfs C. J. the evidence was^ 
that the Defendant having previously sent to the Plain- 
tiff a sample of tlie saddles that could be furnished at 
the price aftcrmentioned, the Plomtiffgave him an order 
for ** goods for Hbrfi Ammea, 3 dozen single' flap 

16 saddles* 
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saddles, 24s. a 265., itli cruppers, See.” It was proYed 
that tlie saddles delivered were of very inferior materi¬ 
als and workmanship, and useless and unmerchantable^ 
and they did not oorrespond witli the sample. After 
verdict Ibr the FlaintifF, 


1815. 

Loimi 


V. 

FiDGBOIK. 


Faitjr/ian Serjt. now moved to set it aside and have a 
new trial, u2>on the ground of a variance between the 
contract averred and tlic contract proved: for tliat, 
first, there was no proof of any contract tliat the goods 
should be mcrLhantablc; and the price fixed being so 
low that a good saddle could not be inatle fur that 
money, the PlumUif was thereby sufiicieiitly apprized 
what species of goods he was to expect. there was no 
warranty in fact, .'iiid the law did not, under these cii- 
cumstaiiLCS, inijily a w.arranty tFiiit the goods were mer¬ 
chantable. In respect to the inicc, he iifgcd that the 
proof ivas, of a contract to sell them at a price s’orying 
from 24s. to 26s.j without reference to the (jiieslion, 
whether that price weie rcasonaMc; and a reasonable 
price might much exceed 26s. The Plaintiff ought to 
have tleclarcd 011 a contract to furiudi them at 245. 
or 26s. 


TJie Court held, that as to the fiist objection, al¬ 
though thcic was* no express CiMitincl that the article 
should be nicrcliantublc, it lesultcd fiom the whole 
transaction that tlie article was to be merchantable * tlie 
Defendant might have rejected tlie older, but hating 
accepted it, be ought to furnish a meichoiitable article. 
It was objected to the form of the dedaration, that 
It averred a contract to sell at a reasonable price, 
bu^ that the evidence proved a contract to sell at a 
stated price. Looking at the order, the Court thought 
it was not a contract to sell at a stated sum, but at a 

price 
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1815. 


Latsh 

FfDni^ON^ 


price rlcar about those sums; and that it might well 
dc-^cnlicd as a reasonable pnee; and they 

Refused to grant a Rule* 


Jffnl is 


if an insurance 
broker <lcbit 
ehe under¬ 
writer with a 
fosSv and take 
his acceptance 
inr the l>alaiiLC 
of account bo 
tween broker 
and iiatler- 
writer, pay¬ 
able at a later 
date than the 
time when the 
loss w oulti be 
pavablu III 
cadit the aa- 
sured may 
maintain an 
action against 
the broker for 
money had and 
received 

Th« ugh the 
accepts ICC was 
dUhoiiourccb 
and the bioker 
ticver rcicived 
any money. 


Wilkinson anil Others, Assignees of Gwynne, 
a Bankrupt, v. Clay and Otheis. 

iv.i<i iin .iLrioii tor money liod :iiul received. 

Upon tlio tii.il oi tlic riiiiNC, at (juildhally ut the 
sittings atlci Hilai^ tcnii 1815, bcTorc C. J., it 

.i])pciiicd that the Defi.'iid.tnL's ^lerc iiibiiraucc brokers, 
iiiul h.id c/recl(H.I Joj Gu nho li.ul miicc betoinc a 
baiiki (ipt, 11 priliey on the ship J-fnri tci, wbitb Agiular, 
an iiiiileruiitci, bud siibstribed lor 500^, and bad 
.iiljiihli'd u total Jubs thereon; he bad not jinid tlic 
niuiicj to the JleIctuL|iil'«, and his name, though struck 
off the policy, still icniaincd on the adjustment; but in 
an acrount nhich was cm rent between him and the 
derendantiS tlic defendants h.ul debited him with the 
amount of this lus!>, and had with G’a^nm^ii know¬ 
ledge diiui 11 a bill on him at three iiioiiths' date, payable 
to their oi'^i order, ^for 419/. iL, being the general 
hidance due to them ii])oii their own account with him, 
in which nccoimt tliiti debit of 500/. was included. 
The iMial peiioil loi payment of a loss on a {xilicy is 
one month after nrljiistinciit. Aguilai having 'becomr 
a bankrupt, tins bill w'hs not paid; and the Defendants 
prated the then balance of tlieii account^ 308/. 35., under 
his rniiiinission, and received a dividend thereon which 
they' paid over to the Plnintifls, who now brought tliis 
action lor the residue^ The jury found avcidict fcr 
the Plaintills which 


Best 
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Best Scrjt. now moved to set aalde, inshtiii^ firstf 
that as Uie dcfcDdantB hod ueset reemved tlto money 
from Ag^ulm, they were not ImUe for it to the assured* 
but he, whose name still continued on the policy, or 
rather on the adjustment, was the person liable; 
iJccoiidly, that as tlio Defondants had obtained an ho> 
ceptance only, and not mon^, the action lor money 
lind and received could not be suataitiiHl. • • 

The Cowl held, that iiinsmuch as theie was a loss set¬ 
tled with the uiidcrwiiter, and a bill ol* exchange ut 
three inniiths’ date nciepU'il ioi the balance, ut u time 
when llic absuicnl was ciitillcd to Jinniudiotc payuieiit, 
uhlch at a month, the Defcndiuits thereby tied up 
hands, which they had no right to do. It 
wat said they took the bill lur tj^o^iue's benefit, but if 
so, they should have trniisfenod tlie bill i!b him. The 
last objection was disposed of in the case of Andies v. 
Jtobinson (n), cited ut the tiial. 

* Rule rcfuseil. 

(«) 3 Cam/ ijy. 



Kocehs V, Dai^imore. ' 


^/n/ i 6 . 


F. this cause the PlaintilF had sued out his writ for The Court u 
the purpose of having a cause in court on which to *'"* 

ground an order of reference, and n judge s order to rc- tmi; sude m 
foi having been obtained, the arbitrator in At^ist 1814 award founded 
made his award for 41IL in liivor of the PlnlntilT J-Je 

Court in an 


action pendin^p MPhere there haa been a phut mistake of the arbitrjtorp although 
the applicatiaa be not made in the term next after the making ot tliL award. 

But in ordinary cases the>'‘ will look to the limitation of time given by the btat 
9 & 10/^ CS^Jlf, If. as a rule to guide their diicrction aa to the t mr of review¬ 
ing avrardsi B 


aitct - 
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1815. afterwanb discovered diat he had made a numerkal 
' mutake^ and that the ram he ought to have awarded 
^ was diA, and he ai^zed the parties by letter of 
Daxxuioai; this mistake^ and requested the Defendant to reiitify it; 

upon whose refusal Lens Seijeant was In last Mschael- 
Toas term instructed to move to set aside the award, 
but the order of reference not having then beeh made 
a rule of Gmrt, he deferred the motion ; that rule hav¬ 
ing been afterwards gotten, he obtained in Hilary term 
last a rule for •ictting aside the award upon this pal¬ 
pable mistake of the arbitrator. 


Best Serjt., in shewing cause against this rule, took 
a preliminary olgection, that the application was too 
late, for that it ought to have been made in the term 
next following after the making of the award. The 
cose of Syngtf Exeevtor, v. Jeromse (a), where the Court 
of King’s Bench set aside an award made on an order 
of reference at nisi pntat uptm on application in the 
second term, is but a' loose case^ but at all events it 
extends only to orders of rcfercnc:e made at rust prius, 
and not to other urdors of the Judges. The preamble 
of tlie statute 9 & 10 3. c. 15. extends to all refer¬ 

ences mode under any rule of Court; and the jurisdic¬ 
tion which the Court has to set aside awards^ is given by 
that ac4 and is confin^ to the period of time therein 
limited. If the Court does not derive its jurisdiction 
from that statute^ it has no jurisdiction over the sulyect; 
for, before that act, the only remedy for any person ag- 
grieved by an aivard was to file a bill in equity, and if 
there be any cases not within the statute^ that is still the 
only remedy. It has invariably bera considered that 
the time for setting aside awards is thus limited, and 
that all these cases were within the statute; Zadkiry 
V. Shepherd ( 6 ); and if within the statute the Plaintiff 
is too late. 

fa) S£aiff 466 , (i) s TVrni 7B1. 

Lens, 
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iitfiSf in support of his rule, ui^gcd lliat the practice 
liad not hern iiniiri.'ibli% lor the latest cusc gave .i 
longer timck iSAe/i/jcfv^'x^as luopplicable, lor 

the question ihcjc x\:is, xihctlier the operation of the 
statute was not confined to cases of coiruption anti 
undue influence, and it luatos l|^c preM*nt question 
untouched. There ufls no protcnct: to say ilial hefiuc 
the statute, the relief against awards, w:v ccvilined to 
suit in equity. Tins act defines in wlial pniticular 
cases awards made b\ virtue of that statute only sliall 
1m* set asitle, but it saj^s nolhuig ol utlier cases. It is 
confined to cases of rorruption ; ami all the power of 
the Court to set aside awards upon any other ground, 
is derived from another souicc. The Court may 
refer to the statute, ns a rule to guide ihcir discretion 
in the tune of setting aside nwaids nliicli aie not within 
the act, but they will not adopt it as a posilne luJc. 
Til this case there is no inconvenience in enlarging tlic 
lime, for tlic rule of Court was not obtained till Jong 
after the award was made, and ibe Plnintil^ who .is 
jet has levied nothing, makes this application m his 
own delay. Andason v. Coxeter (a) is ticiited ton 
lightly, in saying it is not law. It is not decided in 
Synge v. Jervoise that references under rules of 7 iiii 
prms arc the only cases not comprehended n itlim the 
statute; but only that they are one cEci^tiuii, .iny 
other order of a judge stands ou tlie same tbiiiidatioii 
as an order of reference at tasi pi ms. No order of .i 
judge, unless made a rule of Court, is a ground of 
attachment. It is an inaccurate expression to say that 
an award is made under a judge’s order, for in fact it is 
to the subsequent rule of Courts that it owes all its 
authority. In DuSois v. Msdiycott (&), it was urgaf 
that the submission being by bond, per statute tf 
lo W. 3. no objection to the award can be made aftri 


1815. 

Rofisas 


V. 

DAX.Luicni& 


(a) I Str. 301. 


VOL. VI. 



1 


(i) Barn&s,^j. 
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it4 

tlie Snt term; evidently pointing to tlie distinctioi]» 
that if it had been a submission lu an actionj the motion 
could have been entertained. And the Court there 
Daiximoue. decide consonantly to the effect which ivould be obtained 

by the distinction contended for. 



V. 


Gibb’s C. J. delivered the opinion of the Court. 

The Couft by no metins intend to hold out to parties 
that applications to set aside awards founded on refer¬ 
ences which are not made by bond, will be received at 
any time whatsoever; on the contrary, we think, that in 
most cases the Court would regulate the exorcise of its 
discretion by the same rule which is prescribed by the 
stat. of FPl & M. with respect to cases th.it come under 
that act; but wc do not think that llii^ .ind siiuilar 
cases arc svithin the act: \ic think it doe- not apply to 
awai'ds made'under the authority of a iiile of court 
made in an action pending. For those awards under 
orders of nu/ prms, or of a judge at chambers, derive 
their authority only from the rule of court which is 
afterwards made, and therefore they are awards under 
rules of court. It has been urged for the Defendant^ 
that the Court has no jurisdiction to set aside awards, 
except under the statute, and that if the Plaintiff applies 
under the statpte, he is out of time. We think otherwise, 
and Uiut the rule of cottrt whicli gives supeiintendance 
to the arbitrator, gives also to the Court a superintend- 
ance over that award, and Jthat the Court have that 
authority in the present case. The question then is, 
whether in our discretion wc shall interpose in the 
present instanc', this being a case in wliich it would be 
too lotc to apply, if die relief depended on the statute of 
W. 4 " Tlie merits are dear. The arbitrator him¬ 
self says he made a mistake^ and should have given 6 jI. 
instead of 41/. The counsel for the Plaintiff was in¬ 
structed to more sooner, but from some circiunstaiic^ 

16 he 
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he did not. Wc think tlierefiire this is a case in which 
tke Court ought to interpose^ and consequently the rule 
must be made absolute, cither to set aside the award, or 
what would be better, to send bark the case to the some 
arbitrator, or to amend die award by altmng it to 
We act on the authority of the^case in the King's 
Bench, supported by that cose in Strange on whidi the 
authority of the former is founded, and abo think 
that the case in Bamet ia an authority to the ■am* 
effect. 



w. 


Best consented to make the rule absolute to amend 
the award, by increanng the sum awarded from 41A to 
61/. without iiiither expence. 

Rule absolute. 


Smith v. Fatten. 


jlprtt 19. 


'JpHE PlwndiF's attorney had addressed a letter to the 
Defendant by the name of Joseph Patten, which 
the Defendant answered, promising payment of die debt, 
and not complaining of any msnomcr:* die FlaintitF 
sued him by the same nam^ and served him with a 
notice of declaration, entered on appearance for him, 
signed interlocutory judgment, and executed a writ of 
cnquiiy, the Defendant during dicsc proceedings re¬ 
maining wholly passive^ and having done no other act 
to countenance them. 

Best Se^t. hod on a former day in this term obtained 
a rule nui to set aside all these proceedings on the 
ground that they were a nulhty, tlie Defendant’s real 

1 2 name 


Where s De- 
fcnd^inti sued 
by a wrong 
namei omits to 
plead in abate* 
mentp and suf* 
fen the Flam-' 
tifT to proceed 
to jiidgmenty 
though he ne¬ 
ver has a|^ 
pcared to the 
wrong name# 
this Court will 
not interfere 
to set aside the 
proceedings* 
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i8i5< name being . 7 o/in and netJosepA; he cited GreensUidt 
V. Preiher^. (a) 

Smith 

PaTTEV. Vaughan Serjt. now shewed cause hgainst this nile* 
relying on the fact that the Defendant had misled the 
Plaintiff by not noticing the mibnouier in tlie letter ad¬ 
dressed to him. 

■ ft 

Ars/, III support of bis rule, relied on Cole v. Hind- 
son ( 5 ), distinguishing between a mere irregulaiity in pro- 
ccs&y which would not make a shcrifi* who cveciitcd it a 
trespashcr, and a proccbs totally void, as he contended 
this was, and that therciorc laches was m this case 
no waver. 

The Court did not adopt the argument that the De¬ 
fendant by nol noticing the mi&nomcr liod misled tiie 
Plaiiitifl^ but tlicy decided on tlie grounil that tlic De¬ 
fendant might have pleaded tlie misnomer in abatement, 
.'ind that not having^avaiicd hunsclf ol that opjiortunity, 
he could not now eome to set aside the piocccdings. It 
would be of the worst consequence, if defendants should 
he permitted, instead of pleachng in abatement, to he by 
and increase c'cpences, and thou to move to set aside 
the pi occdlnigs; they therefore refused to interiere, and 

''Discharged the rule with costs. 

{ii} 7 Nt -iL'itef. 117. {A) 6 yVrw Rrf* zia. 
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(IN THE EXCIIEQLER.CHAMBERO 


Mitchkll tv Mi]^1KEN. 

^^ASELEF* moved for interest on tlie^nfTifninncc in 
eiTor of a jadgnieiit, whirli the PlniiitifF had ob¬ 
tained in nn ac taon brought to recover the produce ot 
Mock, ^\kich the Deteiulaiit, holding the PlaintifF’b 
po\\er of attorney enabling him to sell, had bold out 
Mithoiit orders, and had applied the protluce to his own 
use. He liad for many j cars regularly paid the amount 
of the dividends to tlic Plaintiff, but iit length, upon Ills 
failing so to do, the fraud was discovered. The jury 
had in then verdict taken the accoiyit between the 
parties up to tlie time of the trial, including therein the 
'unuimt of tlioso dividends which the Delcndant had 
laifcil to pay under those circijinstances Gaselec prayed 
ill'll the judgement might carry interest on such part 
of the sum as did not consist of the dividends which 
were In arronr. 


April 19 . 

The Court 
gave intcTPit 
on fkfTinnance 
in error of a 
judgment for 
the proceeds of 
slock fraudu¬ 
lent!/ sold out 
by one holding 
a power of st- 
toniey to selli 


Gibbs C. J. Id recent oascu in the King*b Bench, 
whore there has not been a 5tijiiilAtoi.i tune for payment 
of money, and where a Defendant is bound to repay 
money merely because he lias received it, that Comt 
lias not given intcrciit. Ncwertlieless I remember a 
case tiled at Exetfr before Lord Ken^ 7 i C. J., in winch 
a person riding into tin: Not£U of Drvunshzic lost his 
snddle-bags with thn-e hundred guineas in them, and 
he who found the money used it in trade, and after 
twenty years ventured to boobt of it, and upon that 
boast he who lost it founded his action for moai'y lind 
and leccivcd, and interest, and the jury, under I^oid 
Kan$on\ dirocUoiijgavc interest for tlictwenty yeui's,and 

I 3 the 
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Mixchhx 


Wp 

MonKEBT. 


the case never was questioned i but subsequent decisions 
have restrained this generality. We may presume 
that in the present instance the jiiiy gave interest, re¬ 
ducing it by the deduction of such dividends as the 
Plaintiff has received. This is not hke the common 
cas^ but we think it may be done. 


The rest ot the Court concurred in granting die 

Rule absolute. 


(IN THE EXCHEQUER.CHAMBER.) 

Afrtl 19* Beuce V. Warsvick. In Error. 

« 

Thetnuling '‘PHIS wus a urit of error brought to reverse a judg- 
contraa of an ment ol I he Court ot King^s Bench, which was pro- 

TDid, but he nounced for the Plaintiff below- tqjon a declaration in 
nuy enforce it assuirq>sA, wbidi stated that the Plaintiff below, an in- 
at hi election. jjy jjjg next friend complained of the Defendant 

bdow for the non-perfonnnnce of a contract ibr the sale 
to the Plaintiff below of the potatoes growmg on three 
acres and a half of ground, and alter part performance 
by the Defendant below, he averred on lEierruption, 
whereby the Plaintiff below was not only put to great 
trouble and expeuce in and about the digging up of the 
part of the potatoes so dug up by him, but also tbercl^ 
be, the Plaintiff below, lost and was deprived of all the 
profits, benefit, and advantage which might and would 
otherwise have arisen and accrued to him friMn the 
performance of the said promise and nadertahing of 
the Defendant below. The Plaintiff in error assigned 
Jbtr error, that it appeared by the beginning of the de- 
daxation, that the Plaintiff below was an infent undo: 
the age of twenty-one yean^ and by the severe counts 

of 
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of tlic declaration, that the contracts thereupon the 
Plaintift' below liucl declared, vere trading contructii, 
into which an infant w«a not perDuttetl by tbe l>iw of 
the l.uid to entei^ or to sue any oiiu loi the brenelk 
tliercof. 


1815. 

Baixv 


V. 

Warwick 


A. MoorCf for the Plaintiff in error, contended that 
It appc.ired by the record ihat thu was a*tiading 
contract, in which the PlaLiiiiill being an infant, could 
nut by law ciigngc for an iiilaut could not by law 
be a trader, it not being for hia benefit that ho 
should engage in llic ruiks of trade. No autlioniy 
could be found, that an infant was conipetunt to en¬ 
gage in trade, though he admit Led that upon the dis- 
cubMon ol tlii^ case, the Court below had held that 
he was Loiiipctcnt so to do. *(a) La: 2107 te Stjdrhot/iaTn. 
Lord Mmdmick held that nii inljiit lould not be a 
bankrupt, and decreed a coniuiibsion ag.iinst him to be 
fauperseded; upon the ground, ns it may be jircsumech 
that he was incapable of being h. trader, (/i) JSx parte 
Miaule^ Lord Eldon^ Cliaiiculloi, seems to have doubted 
whether a trading during inhincy was sufficient to main¬ 
tain a coiniiubsion, and he dwells much on the tradings 
though far less in degree, which took place after the bank¬ 
rupt was of full age. ffhipsuM v. Cfuimpionjfi)^ Lee C. J. 
held that goods sent to an infaitt who hod set up a shop 
in the country, could not be recovered for. For the 
law will not sufier him to trade, which may be Ins un¬ 
doing. If no persons can enforce tradmg contracts 
against him, and he can enforce his ti'oding contracts 
against those witli whom he deals, the consequences 
would be, tlqit he might obtain goods on credit to any 
extent, and plead infancy os a defence to paying for 
those goods, and at the same time may sell those same 
goods to others, and enforce payment for them, or may 


(a) I Atit S46, (i) 14 La. 60a. (r) 1 Str. loSj. 

J 4 
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Warwick. 


contract to &cU them to odiers, and refuse with impunity 
to complete Ills contract. lAttleton (a) says, if any 
within the age of 2i years be bayhfc or receiver to any 
man, &c., all serve tor nothing and may be avoided; 
and Lord Coke{b) remarks thereon. One under the age 
of 31 years shall not be charged in any such account. 
And in another pluic (r) he says, an infant or minor is 
not capable of an office of stewardship of the court of a 
manor cither in possession or reversion. If his infancy 
would be no bar to bis maintauniig an action against a 
lord who had contracted to sell him a stewardship und 
ichised, for not fiilfilhng liis contriiut, the judgaicnt 
would award him a compensation for the loss of that, 
which, if he had obtained, he would'bc incompetent to 
perform. 


Lott'erj, ecailtdf vra% stopped by the Court. 


Gibbs C. J.- The opurt are all of opinion that the 
judgment of tlie Court of King's Bench is perfectly 
right. It has been urged for the Plaintiff in error, that 
it is incumbent oii the Defendant in en'or to show that 
an infant can enter into a traduig contract. The 
general law is that the contract of an infant may be 
avoided or not, at his own option. As to tlic case put} 
the infant could maintain no such action; for ho cannot 
pcrlorni the duties of a steward, and the law would not 
•compel tlic lord to moke an unavailing appointment. 
If he had paid money fur such an appointment, we 
doubt not that he might recover it back. On the 
whole we arc of opinion, that this is in the same case 
as other contracts mode by an infant, which he may 
cither avoid or enforce at his pleasure. 

Judgment affinned. 

(a) Cv.a. (f} 
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Davisok a^id three Others v . Savage. 


j/fni 19 


T HE declaration stated, that James Havage was at- 
tachetl to answer lour persons luiDied, of a plea of 
trcspns'<, nnd tliat thereupon, the said Plaintifl^ by 
A. }\\ then attorney, complain, for that the said De> 
feiidnnt, &.e. and throughout the residue of the declar¬ 
ation, the PlaiiitilK and Defendant were no otherwise 
dcsciihed than by the phrase, “ the said Plaintiffs,” 
uul *' the snid Defendant.” The Defendant demurred 
t>]iccinll>, and assigncxl, amongst other causey that 
tlic Plniniifls had not in their declaration stated or 
allegetl that the said Jame^ qpmmitted the trespasses, 
but only that the said Defendant committed the same, 
Hithout slating that the said James is the person therein 
meant by the said M'ords '* the said Defendant,” or in 
any part of the said declaration^caUing^ or in any milli¬ 
ner describing the said Jamc^ as being a Defendaiil- 
Tlie Plaintiff joincil in demurrer. 


In pleading, it 
M lufficient, oa 
all ociauons 
after the par¬ 
ties have been 
first named, to 
desenbe tliem 
by the ternu 
tlie said 
PlaintdT” and 
** the said De¬ 
fendant.” 


Lens Serjt., in support of the demurrer, urged that 
upon every occurrence of the parties on the recon* 
tbi^ ought to be described by their names, not by the 
terms PhuniilTs and Defendant. It was better to ad¬ 
here to the usual form in dedaring. 

T)ie Cotai intimated a decided opinion that the word*- 
PlainUffs” and ** Defendant” in the record were 11 
sufficient description. Gtbbs C. J. said, that in a case 
of Heaton v. As/idovon and O/Aris, in which there uerr 
26 Defendants he hud, while at the bar about 27 ycai- 
dnee, m drawing the pleadings, adopted a like de¬ 
scription, naming the ffr't Defendant, and adding tlie 

words 
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Davison 


SATAG& 


words ** and the said other Defendant^" and the 
propriety of it was not even then questioned; and 
Chatnbre J. hdd^ that the present debcription was sulS- 
ciently clear. Upon the other objections to the de¬ 
claration the Court oflered Best Serjt-a who was of 
counsel for the PJointilis, leave to amend, which he 
accepted* 


Afrii 

A Plaintiff 
who defers 
proceeding, in 
order to awut 
the decision of 
the Court on 
a MTDilar ques- 
tioa in another 
cause, will not 
be rdicved on 
that ground 
against a rule 
for judgment 
as in case of a 
iionsuiti unless 
he makes it 
appear to the 
Courtf in w hat 
cause the ques¬ 
tion will arise, 
and wliat the 
point IS to be 


Wymn* Bblliuan, Clerk. 

J N this action, which was brought to recover penalties 
for non-residence on the Defendant’s beneKce^ 
Blasset Seijt. had obtoinfd a rule nisi for judgoumt as 
in caae of a nonsuit, against which Ctt/dey Scijt. now 
attempted to shew causey upon an affidavit that the rea^ 
son why the Plaintiff had not proceeded with greater 
diligence in this action, was, because he hud another 
action now pendii^ wherein the same point would oc¬ 
cur for the decision of the Court, that would arise in 
this CB&e ; and to avoid escjicrice, he had deferred pro¬ 
ceeding, intending to abide m this case by the decision 
in the other; but his allidavit did not name the other 
GaiiB<^ nor state what the point was. 

in support of his rule, urged that sufficient 
infbrniation was not laid before the Court, to induce 
them to prolong the causes 


TTAe Court h.Id, that they ought to be apprued 
what was the cause pendii^, aud what was the point 
intended to be raised, for they might fiirm respecting 
it a veiy di&rott judgment firom that of the FlaintifEl 

Rule absolute. 
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Snqw V. Townsend. 

Flttintiff had bcea diacliarged out of prison 
under the insolvent actj and had under that act 
assigned to the person who sued him oU hu property. 
Many perBons were indchted to him before hie Augn* 
inenty and liis assignee refusing to sue thenis he bad 
commenced the present action against one of bis 
creditors. 

IJlas^el Serjt. moved that eithefc the proceedings 
might be staid, upon the ground that the right of amt 
was now vested in liic Plaintill's assignee only; or else 
that at least the PlmntdF might give security for 
costs, which lie claimed on the authori^'of v. 

JFardm (n) 


04 * 

Tha Court 
wMl not pi^ 
▼ent one vha 
Ims assigned 
hii prop erty 
under » »- 
solvent act 
from euM^ ftr 
a drbe due to 
him before his 
assjgninent, 
the aseigneo 
nfiising to 
sue. 

Nor will the 
Court compel 
che Plaintiff to 
give security 
for costs 


I^er Cm taw. Eilhor the Plaintiff can maintain an 
action for tins debt, or lie caimot. If he can, there if 
no reason 'nhy the Court sliouUl uitericre to prevent 
him from so doing. if lie cannot, it will be matter of 
defence. As to security for costs, the cose cited has 
been much questioned, mid besides, it motcfiolly di&rs 
from this. There the Plaintiff wiOi suing fur the benefit 
of his assignees, who ought not to be permitted, if un« 
auccessiul, to shelter themielvea from costs behind the 
bankrupt’s poverty; here the Plaintiff sues, because the 
auignee will not sue. 

Rule zefiiaed. 


7 Term *96. 
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Browne v. Rose. 


Thcmemoiial replevin, the Defendant makes cognizance; and 

because the Flaiiitiil^ for a quarter of a year ending 
namefl of two OH 25tli December 1813, and fiom thence until and at 
't'*^'*u**'^*tl* time Sullen,"Ac., field the place in which, &c., as 

exKution^of tennnt to Sir J. T. IVhcatc, Bart, iiiider 800/. a year 
uiannuity- rent, payable quarterly, for 200/. for a quarter's rent, 

^estedthc^'” due on 25th Dtccmbery he acknowledges the taking, 
execution of a The P].iin tiff pleads in bar, in substance as follovi s first, 
vamn^of M'atis Clerk, was rector oi the rectories and parish 

tl^Mcuring*^ li , anti being seisctl in his demesne as 

the annuity, ol freehold m right ol lIiom' lecLuries in the several places 
blit that fact which, &.C. on 26th yunembci 1812, by indenture dc- 

ticid in the iriiscd them to the PJaintifT tor the term of 12 }e.irs, il 
memorial /^Jr/Za sliould SO long Jive and continue rector that he 
names of all entered and was possessed; and that the demise 111 
the witiicsu-s indenture mentioned and tlic demise in the cognizance 

svcrc the same that attern ards, on loth June 
A memorial by imiciitiirc between fPr/,"'*, 1., C. X, A.Uu^n- 

of an annuity- phrtes, 2 ., and Siv J. T. /ryiiiire, 3. it was expressed tliat 

rDmrKt*^^iid*^ W^zZZs granted to llurtipht les for die natural life of WatUf 

payment of onc annuitj^ of 8oof. payable as therein mentioned; and it 

the {Vice, and therein lurthcr dxpressc'd, that for the better and 

that for the ir n 

conudemtionB more cncctiudly securing the payment of that annuity, 
aforesaid, and Watis thereby granted, bargained, sold, demised, and 
.,'unng confirmed unto Sir . 7 . T. WheatCt amongst others, the 
the annuity, several places in which, Sec., for the term of 99 years from 


the annuity, several places m which, Sec., for the term of 99 years from 

the date ofthat indenture, upon the trusts, and to and (be 

Jm Fm Wm UpOll 

the truBtd in the indenture cxpreised Held that it sufllcimtly appeared for whom 
J T waa a trustee. 

The memonaiof an anniuty needs not to state the names oF theattornies to whom 
a warrant to confess judgment is given. 

If a memonal of an annuity be defective in stating onc of several sccuritiesf 
jcmtle that the particular lostrunieiit only » youli and not the other assurancesa 

tljc 
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tlic uses, intents, and purposes, therein expressed .uid 
dc^clared. And that for the better scciiiu);r that annuity, 
IVatts then and there executed a ^crtHin wai rant ol iil- 
torney, n IiilIi w as executed in the pn-scncc of and attested 
by one A, B. and one J. O. And tlut no niuinurinl of 
that indcmiirc and uariant of attoiiiey s^-as iiirollcd in 
Ciianceis mdiin 20 davs of the execution thcreofi cx- 
lept a certain memorial, the tcrioi h hereof the {fliti set 
loith, and of which the mutcnal pnits wcic ns follow 
A memorial, &c of in iiiduniure bearing date fune 
if^i3, made lietueel] 73 . 1 , C\ N. A. IJimpIutes 2., 

and the Rc\. Sir J T JVbiah (desctibing them by 
their additions,) reciting ihrit ]Invip/tuet Jiiid iigreetl 
With IVattf for the purclmM' of one annuity of 800/. to 
lie secured upon tlie rectonci oi C. and B. nnd tin* 
nicsbUHges, 8 lC then unto lx longing, and to befiiitliei 
secured in the manner ihereiriaiioi iriniL'oned, and to 
br posable to Ihtmp/nit'i, Ins 1 snirtuis, Ac dining tie 
‘I't of fVotts^ for 5200/ 'Tjii till* llic costs of pio- 
'ii.ng the monty on tli it iciirit i, iiiid oi piepuring 
Im securities, and ol filing ,1 iriincMM.' thereof in Cliiiii- 
( y should be liorne li\ /F/Va, and that Humphries m 
pafbuance ol that ngreemnni Iru' jn poison paid 5200/. 
o fVatts in person, in bank-notes it was L3 that inden¬ 
ture witncbsed, that in ['ursu.aiice and peiibrniancc ol 
that agreement on the pan ol and in consider¬ 

ation of 5200/. to piud by Humphries to Watts^ Waits 
granted, &c. to Humphries^ his executors, &c. for the 
natural lilb of Watts, one aniiuit} of Sooi. to be charged 
and chargeable upon the rectories of C. and B. and the 
glebe, &c. thereunto re>.pcctircJy belonging, to hohl 
the same annuity of 800/. from thenceforth duiing the 
natural life of PVaits, payable quartet ly, at the times 

and with the usual powers and authonties for re¬ 
covering and receiving the same, therein mentioned. 
And that it was by that indenture further witnessed, 

that 


1815. 

Browne 


*Vm 

RuSflL 



xa6 


CASES IN EASTER TERM 



that (or the oonaidenitioiis afiiireaaid} and *for the 
better and more effectually aecuxing the payment of 
that annuity to Humiphriest hia executora, &c. during 
the natural life of WattSf as also 'jO consideration of 
ten shillings paid to Watts by Sir J. T. Wheatey Walts, 
with the consent and approbation and by the directum 
of Humphries, did grants bargain, sell, demise^ and con¬ 
firm, ftnttf Sir J. T, Wheate, all that and those the rco 
toiy ol the parish church of C. and the rectory of the 
parish church of B., and the glebe, &c., to hold the 
oame to Sir J. T. Wkeate for the term of 99 years from 
the day of the date of that indenture, upon the trusts 
and to and for the uses, intents, and purposes therein 
expressed and dcthircd. And also of a warrant of attoiv 
ney bearing even date witli the said indenture, whereby 
Watts nuthorizfxl certain attornics of K. B. therein 
named to confess anil enter up judgment in that Court, 
ill the penal sum of 10,400/. ns a collateral security for 
the payment of the annuity: and that it was by that in¬ 
denture agreed and covenanted that Watts might 2)ur- 
chasc the annuity for 5200/., and oil arrears, on three 
months’notice; and that on payment I hereof^ the in¬ 
denture, rent charge, .and annuity slioidd be given tip 
to be cnncxsllcd, which indenture, as to the execution 
thereof, is witnessed by A. B. of, &c anti G. of, &c.; 
and a memorial thereof u hcicby leijuircd 10 be regis¬ 
tered pursuant to the act. E. Watts, liirollcd. See. 
28th iB 13. Which memorial does not nor did 
contain the names of the witnesses to the warrant of 
attorney. And that the Plaintiff did not at the said 
several times when, &c. or at any other time, hold the 
several places in winch, &c. as tenant thereof to Sir J. 
T, Wheate, otherwise Uian as in the plea is above stated. 
The Plointifi^ sdly, pleaded, as before, the seisin of 
Waits, hiB demise to E. Watts, the Plaintiff the inden¬ 
ture of lotliifana 1813, and the demise to Sir 71 

Wheats 
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therein containedj upon the trusts and to and 
for the endi, inteiitii, and purposes in that indenture 
expressed, and the arrant ot attorney executed in the ^ 
presence ot und attested by A. B. and J. G., and averred Rosb 

tlut no nieinonal ot the iustmcntioiied indenture and 
warrant ot attorney, conlaiuiiifr tlic uevnesot all the wit¬ 
nesses to llie execution thercol, wus inrollcd in ('hnneery 
within 20 days of the execution thereof according to 
the statute 17 Creo. 3., and tlial the PlaintiU' did not hold 
the places in uliich, Slc. as teiuiiit thereof to SirtX 71 
Whmtii otherwise than as in that jilca was stated. 

The Deieiuluiit demurrc'd gcnoially to the first pica 
in bar; and In the et^ccind plo.i lit* leplietl, that .1 iiieinu- 
iiul of the said iiidcntuic and wai rant ofuttoniev 111 that 
plea iiiCiitKiiied, cuiitaiiiing the naiiics of all the witiicbsca 
to the execution tlioixol, was* inrollcil iii (Jliaiicery 
within Iwoi Ly iliiys of the execution llierciV, accoiiliiig 
to the dneclion of the ati, wliicli tiirniori.'il he set out, 
betug tile *siiine ineinoi>.il stafeil liy the PlaintilT in his 
first plea 111 bai, us by the nierKin.il 1 en'..'iiiiiiig duly 
imollod 111 ihi* High ConrL ol Clianceiw, more fully 
appcarcMl, anil tlic PliiinlilT aveirnl that tlio memorial 
did duly conl.nn liie day of Uie moiilli, and the year 
when the indinlure and warrant of attoinoy 111 the hist 
plea in hat mcntionrd, bore dati*, und the inuiics of all 
the parties, and lot whom any vf llicni ivere Iruotccs, 
and of all the U'ltncsbcs .lud did truly set f«,Tih the 
annual sum 01 sums to be ptiul, and the name of the 
person and peisoiis for whose life nr li\e> (he annuity 
was granted, und the con-udei ations <jf gi anting the 
same, in inannci .mil form as 111 ,* ‘d by the statute was 
required, as by the inrolincnt ol the incinnnjl remain 
ing of record appeared; and this he the l*laii)tifr was 
ready to verify by the iccord, &c. • wherefoif, as be¬ 
fore, he prayed judgment and a return. 

Thf 
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The Plauiti/r joined in demurrer on the first plea in 
bar, and demurred generally to the Defendant's repli¬ 
cation to the second plea in bar, in nhich demurrer the 
Defendant joined. 

Liens Serjl., for,the Plaintiff, made three objections to 
the vabdity of the demise in the annuity deed, founded 
upon ^gjpjY’scd defects in the incmorinl, li.imcly, iir<it, that 
the memorial did not s^ct forth the names of the -witnesses 
to the execution of the warrant of attorney; secondly, 
that the memorial did not set forth the trusts of ihe 
demise to Sir,/ T. WkeatCt and thirdly, that the me¬ 
morial did not state the names of the attornies to whom 
the warrant to confess judgment w'as given. Upon the 
first point, he urged that all the several iiistninicnts 
gisen to sccuic nn aiinirtty constitute but one n«surance 
111 law' (n), and a defect in any out of them vitintcs all 
the securities. In the ease of Maile\. L(jvelacc ifi), 
l^ord Kenyon C. J. sajs, “ the strong inclination of iny 
npinion is, that any detect m the memorial ut one of 
the deeds w ill ntiatc the whole assurance.” The wonI<i 
of the statute arc, that “ cverj such deed, bond, instru¬ 
ment, oi other assur.iiicc, shall be \ oid.” The warrant 
of attorney is tloubtlcss such an insti unicnt as must be 
included in the memo) ml. Hopiins v. IVallct {c). And 
m Hood y.'B m Uon iL was held that not only the 
instrumcnl w'hcrcby an annuity shall be gi anted, but 
all the instruments whereby it shall be in anj' mannoi 
secured to be paid, arc w ithiii the act. The grantor 
has not the benefit intended for linn by the legislature, 
jf he eniinol, by inspecting t'lc memorial, see who wen 
the w'ltncsscs attesting each part of the transaction. 
The grantee rannot disengage himself from the conse 

(<!) Duke of Belton v. If?/- (f) 4 Term Sep. 463, 

Jiamst A BromCb 01.310. (</) %Fej.jua.34. 

(&} 6 Term R/p. 476. 
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(jiu'iiccM offlti omission icsjicctiiijT uiio oi hit socmitici^ 
bjr Miyiiijr, 1 do not lost on tliih instniincnr. The quc'~ 
tion is oil the nicaiiiiifi' of the sv''rd such.” “ Such 
assurnnee” cuiiiprehciids uU the inslrunieiiU; for thev 
niiilco togctlicr but one assurnnee. In llatt v. l^K'dace 
all the iiistruinoiits ssere eiiuineratell, niid sLiletl U> be 
attested by IV. JJ. niid TV. M., or one ol tliciii, ^et it 
Vras held iiisiiflicicnti ami that the graiitoi liuif u ught 
to know irom the memorial to-nInch pnrliciil.ir in><trii- 
nii lit I'licliof the persons was witness. The ense ol Fa» 
Bum til Isaacs {a) .ippcars to h.ive proceciled on this 
objection. It IS 110 answer, to say that it iippeiiis by 
otiior paits of this reconI that the s.tiiie persons mIio 
were witnesses to the one instnimeiil weie witnesses 
also to the others; that laig:^oughl to appear on the 
nienioiiul. WJierc amcinoiial stiitos an Jiislruiiicnt to 
bo alUcsLuil by tour pcrnuis, nliuh aLtestoil by tno 
oiily^ tlic rni&dcscnj>tioii is Eital (A). I'jjuii tho second 
objection, thi'« ease f.ilU nut \Mllini llie piinciple lli.it it 
IS siiflicieiil it the Court cau loi uliujii the toiniui is 
trustee' tliia mcinoiial li'.aM's iL \vliolly iinkmnvn uhat 
the trusts iiia^ be. Sir ■/. 7 * H/icuic may Ihr bonie 
purpose's he trustee' for the ^antoi^ ibi the 

piLiicipal purposes he may be *iustec loi the {riaiitee. 
In As^exv Macfe£/i{c)y though jVli« Coit^/s .i)ipeiired 
on the mcmorinl to be a Irustec^uiiuniated on bchalfof 
die grantee, yet it was hckl Jiisiillicieii 4 because it did 
nut appear for whom ho \%us tiustce; fur he might be 
a trustee for the grantor, Uigugii nomituiled by tJjc 
grantee. Li the case of v .Lord 
XUlcnioiOHf^/i C. J. leluetjully JieUl the .ueinient m the 
meiiiurial that the iiitcre'st 111 the jo, 000/. nas coiueyed 
to the inihtccs upon the trusts ill the iiulenUire men- 


1815. 

Biioivxi 


V. 

Rosa. 


{a) J Bos* tf Pu/f 4yi. (r) J New RFp*Zl4^ 

(6) Bse parti hlaacib^ zBasU {d) i Muitle Setw*s^7* 
i6j- arUe^ y 587* 

Voi.. VI. K 
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1815. 




V 



JJkdwm 


Rfjisr 


tioiioil, in b(‘ insiifricK‘iit. lii the dI Drun^ otr tie-- 
misr of v. l}nlmnf{a)^ a iikmmoi jI statinj^ a 

cloimst* 113 iiiclonLiiLC to Ii.iio bvvn incuU*, iinon tlio 

truM^ thoH'in nioniional, in like "niaiiius liukl hital. 
So, wlieio uUTUioi \\ jsto peiinit tlie lo lioltl ihr 

promise^ till dtliiiill M) [liiMiu-jit, and llieiicehirtli he 
lo liolil icn till ;j[raiitee, •i iiiciiioiial ^^Inrli a\ei rctl tlir 
Iriisl lo he toi the jirranlce lieki ill^ •ilth4}N^h the 

tiiihtee li.ui 110 art to ]u>ihiiin hii the Urnrht ol the 
gnmUki As to liie iIuhI olijf <tinn, alllioiigh a war¬ 

rant of .LttcniiLy iiMially suiLIioii/l^ aiiv iilluitiLy ot tli<> 
Coiiil, not n.ina-d, in addition U> thriir v\lio aie nanu'cU 
Lo ciilri ii|i |iid>4nieiil, yet lliosr who .iic ii.iiihmI arc* 
usually ]iiii tir^ tiMlie iKJiMLtioji 9 iFiry .nr Loiuiiionl^ 
iho atlcuiiirs nl the giaau^, and to them the graiitoi 
luia a iigliL }n lesuiL loi mti llige tier r<spLCtiiig thr 
tiansiiLlKMi, tind llieii riainc& tliercloie ought to be set 
out ill tin mriiLOiiid 


Jie^i Serjt ro/if?a^ As totlir/ii^lobiortuHi, uliintting 
that the witiic^Ms wrie insuiluirntlv stnt d 111 the im- 
mojial, the \i.inant ol .iltoiiu^ alcmi* he ilirieln 

affected^ hut it lias ru'vri \it hccMi dc nde i iha' where 
It nppenrs on the leioid, as here it ihus. ihji the same 
persons are wiiiusscs to the warinnt til all 'lew and to 
the deed, that is not siiflicient. This m dEslitigiiisliablc 
Ironi all tlie decaled ca^is. Here' the gitiuLot had 
eveiy Jiitoiiiiation lie coaid want, ior he hid the 
juimes ot the witnessses to the warrant of ntloiiic'y and 
of the witnesbL^ to the indentuic In I'au lhaam s. 
haai^ no wit les^es appeal lo have heeii ikiuuhI 111 tlie 
memorial. Jii Hint v. lm\’lacr^ iIm* witnesses were 
defectively set out, ioi it did not .iscertaiii any otii' 
pel son ill wJioso presence the deed was executed. 

(o) 5 TrrM Kif(A) Tajijry, 2 Tcrm 

/C^/.i84- 
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tyf/t£s \ \hUoiif I t i^'O stioiijr|\ LpoiniMi' in 

tltp ^l.lllUl, till lIlCM' Lllll'-fl.lll II IDP C'i UJlL' ol tllL' 
||» lIlL >1 KJllt ol .III' 'IIP\ ll«lt > *1 flUl lU 

'J]p j.i'jiMMi.il, Im*! KtJtifn/i I J li. ill till! thrip 
]i<i u I iiflii 111 1 lii* li! t|i I lii>ii ^ ill p4ii4'"ilu iii)t IncciU'^c 
l|j( (.III i^tiaii luiiiJi'iH»l in mill I lo ulLiitifv 

till uiiiii^^., Iiiir Iki iii^c ^tliiir lipiii'; KLxiitil insirii- 

JUMlt'^ .llllMl'lJ ll\ llu ^ .lllf pPl'iMl) llir IIJIIH* 

upfu luil III .mol III 1 |Mi L oltli * MiLinoiiai TIi. .atiMilx 
riM)iiiii^ lli.il Hh naiui ot ail tin-niiii ' st ^ ^tiall j\y- 
pi"ii on tlir I'liiolinu M* mIih li i^ lie km Iki i Wlioip 

tlli'Ji’ f'y no (Mpii'''' <l..ljsioii 1 )h llu i lUil I 

>\jll be'I>^ iinalo^\ 'J'li<*ail *lir- lon- 

mJci.iImui Io he M-1 cMit, svi It li.i** Ik'iii 111 III, ih it il tlu' 

cniisiilci.irion bi niiir s«M oul iii tlir nuipou.il oi iiiir 

• 

oul o( siviial ilii'iU, it Millicr-' »So, il tiu ii,iiii«sol all 

■ 

the uiliu'^^i> niue apjuai i>n the nieiiioiiiil, .is liiie 
tlli^ ilo^ lli(\ iirjt he i( pealed \e \1, lln rielcil, lli ll 
he iM (I, lii\ ilidati^ oeh ihe in*-tl luiii nl lu uliich 

ll .ij>p!l('- Ji i'- 1 ii‘iit ]ieii4<lf\ on lln f iinissioii, 

lit L( ills* »i.mil ^ lo'-i->tlii aul m Ins )n<li'nuiit, m Ins 
van.iiu ol aitoiov^ 'I he iwndsol th. ,rcL leipiiie no 

iium 'riie tioiiU i'ii\ siicl ' lie fn he t.ikeii ilis- 

tiihiiiivi h,. ll inic'iis cMiv mil deed, luiuu lv, in ihe 
Tiii'iiioii i! M hercol the j<‘i|UNinoiis ol tIu' act iiii* iiift 
complied amiIi, shill he. ^olcI^*e\Llv biicli hoiid, wifh 
rct^peit (o ^Jiicli tliey aic tiol ol'iseived, diall he void, 
evci\ 'ir ll iMstiiinu 111 , lutfi jespeiL 1o nhuh, ^ 
v\ei\ olliii .I'^'-iiraiicc ivjth rc's]j(«ct to wine li, i^.i, The 
ai^rtnnimt is not wvw. th .1 h\ fuiie ol thr ^>oul ^-.issiii- 
ance” all the iinient'^ <ollectii<-K aii^ Mtiated, 
the Words ol the .ict lire, olliei .is'^iiiaiii e,'’ :iiul they 
must liieuloii mean .in nstiiuaiice of which no ileeif, 
bond, or iii^liiiTiuiit cori^tiiiites ii pajt and I lie opinion 


iSr; 
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of Lord Tjnu^hbtn (tufuli Ch.uiccllur, 111 'Fhe Duler gf* 
lioUoH V. JVillua«\, oji that point, ts directly contrary 
to tlic sstatutc. In Htot v. Ijarvelacc^ Lord Acn^on, who 
wiLs no friend to annuities, acknowlcdgod he was not 
prepared to bay, whether or not all the iiistruiueiits 
given to secure an' aiiniiiLy must be set aside, merely 
because c»ne only is not properly ri^Istcred. The 

Court ol Kihg’s Dench had bclbic the date of that LiIsc 
decided that a defect in the memorial \itiated only the 
particular instrument (a). As to the second point, 
enough is set out to disclosic to the Com L what the 
tnixtb are of the damisc to Sii J. 7 '. JlAeate. It ap- 
pe.irs that it was made for the consideration of the 
price of the annuity and the ogieoniciit to giant it, and 
that it was mteiidcd for the ptiipu^c ol licttci securing 
the uiuiiiity. This therefore sliow« that the termor is a 
tiiistcc lor the annuitant; if it had iiierelv been a do- 
iiiise upon the tilists m the iiidciilure dc'clnred,” that 
would not have siifTicid This is distiiigmsliable from 
Lnjcestci v. l^x-lncorKl in that transaction tlieic were 
trusts fbi five dill'ereiil parties, the grantor, gi autre, and 
strangers, and llicrc were no woids wliciico it could be 
coUerted who were all the persons foi whom Ijnclnrood 
and Atlom were trustc'Cs. In tlie taxes of Ihsenfans v. 
(FBn/ctit (//) jfind Rtaitjonl v. Dm land (t), the Court of 
King’s Bench decided dii llie ground of an uniission in 
the nicinorial of trusts winch exjircssly appeared on the 
deed. So in Dohmn v. Dohnan, Lord Kenyon relied 
on the ground diat that there were trusts fur other pur¬ 
poses after the annuity was satisfied, w'hich subsocjuent 
trusts were m t set out; and Lam ence J. concurs in 
putting the cose on the same ground. Askeaa v. Macretk 
was decided on the point, that CouUs was, until default 
in payment, a trustee for the grantor, which was not 

(a) farte Chettert 4 Term (£) 3 £ajtt 539. 

JIi;^694. fe) I4£ac/, 44J. 
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%lutoc1 111 tlio ineniniia], so tliat the iruiiiLor sload m a 
more adMintii^coiib siliitUmil llinii the nieinori il lepre- 
ktintul liini. Ill \ wIo/iNio»f tlirio an uxpicsb 

tiijst to permit the jriantui to rneuc the rents and 
)nnflts till rloKuiIt, \sliiLh is btill stronger than the case 
of ,i n silking tiiibt. Here it does mit appeal that tlierc 
nas an\ olliei trust than lor the giaiitee. Ihit this case 
Ikw liceii (kxidecl aJmost in terms, in tlih Cnurt(r/), 
The s-aJiie ease of IJr/ann Stiof etnne boloie iho 
C'oint ol Kxcliefjiicr, iiiul Mncd&uaM C. 1 ). observed, 
fliat III Ccml/s uas a trusLeo foi two, 

but Jii the CiL^e then hekirc lum, tlieie w.is a tiust lor 
one oiil^ , and alter tliat balislied tlie I nisi Leased, 
and (hJim concurred. Let tlie cpic^lion he* lieio 
aski'd, whicli jb tlicrc put hy 1i' .1., upon 

leading the iIwhI, lor whom does hii J 7 - I! /icu/r a))- 

pear to lie trustee'*” The aiiswei is inaiiilest. TIiis 
decision, then, expl.iiiib the distiiielioii liefueen the two 
classes; of iases Ihit d flute mu- .l Iiusl lor aiiotiKr, 
the plea ought to have a\etied k. 'I lie jilea therefore 
has not gone lar enough to laisc the (jiu^stion. Ab to 
till tluul olijecUoii, the act ducb not re<|uiic tlic iinmeb 
oi the attoiiiieb to he set out in the aieiiifiu.il no case 
has decided that it is necessary so to do, and the prac¬ 
tice IS not to set them out. The jinrtu s, wliosc names 
aie by the act required to be btntod, mean tlic princip.ils, 
not agents. If every person who litul aii^ thing to do 
With the traiibactioii were to be deemed a party, it 
would have been unnecessary to spc'cify the witnesses in 
ihc act. An attorney ib no more a p»i ly to an annuity 
transaction, than he is a party in a cause. 


1815. 
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Lens in reply. As to tlic iirst point, though the 
oicmorial contains the names oi die persons who in fitcl 


(.) Dtfana v. Sturtt anUt u. aaj. 
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alli'-iiwi til- o\<‘LTition ol t!ic wuirant of uttomoy, yot it 
<Ioc'« not iiu]ic.it<‘ lliat f.irt tlio *^t.ntiilo it should 

a|>|KMi on lIk* inniKHMl uho aii.- llii^ 

This inc iiHiii.il i.iilior<iis.ifIiiins Lli.in iiiiplirs llirii .iltcbt- 
.ilion ol tlio w.iriaiit ol Hltorno\, In conhinii^ lliLir :it- 
Lcstalioti to tiu- iiiclr^iliin* 'I'iio same iu^iiinont u.is iisocl 
III /'Vr// liuium /v/r^rvj liiit it c(ul not tlicto pioxail In 
that case* ilic* u iiuiif oralloriiin u.is uiii,ill> |iu>ituced 
in toiiit, wlirii It .i}iii(..iic-d .itlost 'd In llii* ^iiiir piTsons 
as the [luk Lit ui Ilai! \ lAntlwvv- not di'^tiiiffuish- 
ihlc lu’in tills (<i<^-\ on ilie |itiiKi]iK‘, mIiuIi is, 1l1.1l the 
iiiciiiorial iiiiisl point mil to the •ilUiiliosi ol thi' u.kIci 
wiml mlnc'sst'I ..Ue'^lrd 1 .uh iiislinniciit In /fri/Zs v. 

the ipnstion was holh dilhiini, Ihmihj: only 
uliC'tliiL it witiif'-s vlio ljs imiiiciI, \\ Is nntiiii suth- 
Liriitly s \ MfJift // [a, is iiiiijiphc.ihlc' Jl* jifu A 

(Vn^^fn w Is driuird in land Ai.ih-i m e , -o that 
when ho suspi^nds his assriit to Lh.il (as(\ lie diJCs not 
cacill.ile 111 fus iiul^iueiit Th-j < aso ol ft iilt tj \ II fiali 1 
llieio ciloci does iiol .ipjUMi to loiiohotale /\t junU 
('hestci^ anti land lMi 4 ^hbinnu<^li ]L|i<ledllrO last inoii- 
liojiod case. 'I'ho i^uLv of Juitlun \ /f Hhon^ has 
always Ut'oii lospectid iis .1 leading lU \ isiun WhatoM^r 
deeds or iiisti iinieiiis the aiiiiuiL.Liil t.ikes .is put o] Ins 
assiiiancc' lu\onio .1 |kiii ot Ins assuiaiicv, and hr 
cannot allciwaids leiecL CLthei ol ihoni. hut il theic 1^ 
a defect ni one pait, iL Mliates the whole No case lisis 
ever yet dccidc'd^ llial one ol die setuiities bein^ tlc- 
loctive, any otliei of them laii bo oniouod. As to the 
second point, /a?is aclinittod that i 1 w is sunUieiit if 
eillici the trust*! were set out, or il enough ajipeared on 
the ineinoiial, boni nhieli the coiiiL could judge lor 
whom the teimoi was tiustce; but this niLiiioiial dis¬ 
closed neither. IJndoiditcHliy tlieic must have been 
here a rcbulling trust toi the gruntoi ; and wliotlicr re- 


4 Term Rep. 500. 


sultuig. 



JN HIE Fifty-F iijII \lah oi CIEOKGF Ilf. 1,5 

Milling, ui oNpiiss, It inij^l oqiiiilK ho on fin* me- 1815. 

niutial. t\ J, jMtJaiiatitL lliai iJieir iiii^lit Le u 

, _ , , KllOl^Nt 

iiilTLieiiLe lulWLeii an e\(>ri'‘is unsi tm ilu^ 

lEiitiJ ill Kiiilt in fM\iiienl, mill a ii-Miltiii^ luisl Un llie Uosl 

tri.iiiii'i , anti tluiiloie LMi.ti il 11 that 

llii iiunioiiil hIioiiIiI iiulice ihc Itlsl, il nn^lit nol 

luMiiHi^san to iiiiiui llie latti 1 Foi '^ujipo’^o that a 

iiiiii Ma^ (U.itiil loi ^11.1111111; an .liiiiulU hall 

\Liili. upon an i^t.iU \s[iiili ht at a lent payabli* 

ijiiaitoiK, il llicir will .ill i \.|ii ess li list Icii the ^liilitcil 

pll ilt^l iiilt, i)i( \MKilil lioiiiiil 111 pa\ liMii llie 

iiisl ijuaiti 1*^ K lit as It was u<i imiK ivhi.M'a , 11 il ueie 

iiiiU a lesiihiiir^ tin t loi ihi iri ■jiUu., tin* iiiislee nii^lit 

iini Ik waiianti I in ; ni\ paiL ol llu leiils 

10 liii'i I iilil Ii4 li III '.ei II 1I1C lust hall M.ei's annuity 

11 KI / ffi t '‘ZI t \ / /( lyrW, /.I//S .l^leCil, clul llOl 

>«'i*inilii ii-i\Im<iiim till If ui 11* Ilus|s hii stiaii^eis 

01 1I11 fiiuiniiv ii iFi^fii Inai, niiv|\ iiiImicIulciI in per- 
oitiiairci of I loiiiii- ^iiieiil In li/uil 

M { il till - niii puisne tin ilixision ol the 
Iloiieo* I Old- in I • i L^. \ 

\s to till thud ohiiilion, ii is sjid that the attoinie^ 
lie nn1 paities il ilu sIjliiIi nitiiukdio leijinie only 
ihr luiines ol the ^lantoi mul jj^iaiilees it wmild be 
riii^alni \ lui it i^i scaiiib possible th it in any nienio- 
ualoi the ti iMsattion iIkii iianfL's should fad loajiiK-ar 
so iiairow a LOiisfiuciioii ot the woul paities^’ iJierc- 
(oie, would ileleat the }mipose ol tiu atl, uMih was to 
Inin^ nitfi llie view ol those who iin^hl insjieel the me- 
muiial, llu names ot all llu pet sons wlio boie any purl 
jn the liuiisactioii. 

f Vr;. ado* vuUm 

Gidus C. J. now deliveied the n])iiiion of the Court. 

Thia IS an action of lejilevjii 1 <}| (listinimii^ tlic^ocis 
of the PlaiutifT in a cert.1111 dweUiug-liuuse, and a cei- 

K tuin 
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tain clow. 'I'hr Defendant niiikc*! cognizance as bailiff 
of iSii ./. y. Wheate^ and aver'i that the PlaintifT held 
lliu pieniise^ tenant to Sir^Z 7 ! Whetile, and that the 
lent nas lu aiiear, and he distrained as biuhff' to Sir 
J. T. Whi'afe. Tlu PhinitifF pleads, that IVatfs was 
seised of tliO])ieniita:s lu virtue of his rettoiy, and dfr- 
miseil to tlic Plaiiitill, anil that he was 111 possession 
undi'i \his* dcniiac from lirntls, and that nflerwards 
Walls gi anted an annuity to /-litMjJuU'Sf tiiid that a 
ineiTioiial lliercol w.is registered ; and the ])lea sets it 
out, ami that no other jiiemoriat was evei legisiered. 
Theie Is a demurrer to this plea. I'lieio aic two other 
pleas 111 hai, and allei stating the set in iLies, they say, 
the M .11 rant otaLlcirney u.is uitiu'ssisl liy ‘I H and ./.fr., 
and that no iiieinoiial was icj'isieved according to the 
statute. The Dilemhint lepliLs, that » nieinonal was 
enrolled, and sets it out; but u is not llieieiii imiitioncd 
who me tlie witness!s to the waiiaiit ol utloiiii;;^; hut 
by the icpIiLation it npp'’iiis tlie^ aie the same pcisoiia 
who W'ltnessLil the (Uh.sI ; so that in point ol tact, the 
person coiisiiluiig the iiicnioi n'l has the benefit of 
access to nil [icisoiis who wi.ie witnesses to any of the 
instiuiiieiils Tliiec obti'ctious aie matle to this me* 
tn011.1l. 1 take the second objection fiist, which is pre- 

seiitcd 111 thc^siime foim, both on the demurrer to the 
first plea in luir, and \>ii the deinui rei to the replica¬ 
tion. The niciuorial states, that on the loth ol June 
1813, by^iiidcntuie beLwcL*n Walls of the first part, 
Hu 'thru 6 of the zd part, and Sir J. T. Whvate of the 
3d part, granted to Hwnpkries a certain annuity 

xiX %ool. prr awu for life; and foi better and 

more elicctiially securing the said annuity. If alts gi anted 
and sold the premises to Sir J. 2\ JVheatc lor the term 
of p9 years, upon the trusts and lor thepurjioses therein 
cxprcssc'd and dccloFC'iI. Observe, it states tliat the more 
effectually securing the annuity, was tlie piuposc for 

which 
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which Waits granted and sold to W/ieaie upon the tnists 
tlicrcin expressed; the memonaJ slicns that llicconvey¬ 
ance \ins iiiiide on the trusts in the irrlenturc iiientioimh 
Jmviitg hclbre said, that tliu term was prnnted to H’/wate 
i'or die purpose of securing thcniiiiiiity. 'llie ul)|cctton 
is, that it docs not appear lor hum Wheate Has trustee, 
nor what the trusts were. It liappviis that a i ase liiis 
alrciidy been belore this Couit, and li»« bvtnt (h'cidi'd, 
and although there may be some little distmrlion, it is 
nhno»>t ill terms the same ns tins case. [Here his l^oid- 
ship read the report of Dtjarta v. S/tirt.J It was obiCLted 
in that case, that the jioweis iherc gnen, and the man¬ 
ner in which those |)owcis wcie ginntcil, did not a]i- 
pear; but the Court nsked a question, which, if nsktil 
lierc, muat be answered in Llic.sume manner. Cuii any 
one, having read this deed, hesitate to snyjorwlioui the 
termor is trustee? For what is the dillereiicc Lictwet'ii 
that case and diis? In tins iherc is uiie cjuiiiiist.iuce 
stroiigci ih.in in Di^ana Stint, foi here it appears 
that the trustee was nominated by Itwifp/n trsf .iiitl was 
nominated lor tlie purpose in the indenture expressed. 
It IS said, there may be other ti lists in tlie mdeiiiiire. 
Tlierc may be such: but it lies ou the nnnuiiant to 
shew that tlicrc are such other trusts, and that is the 
dif&rciice between tins case and that ol' Leijcestri v. 
Jjuckwood, It docs there appcitr on the pleadings that 
there were other trusts in the indenture, winch ought 
to have been expressed in the inemonnl, luiil wcie not. 
We think, therefore, the present memorial is suiiporteil 
by the case of O^atta v. Sturt, and is cloai of that 
objection. 

Another olyection is, that the memorial does iioi 
contain the names of the attornics named in the w iir- 
jrant of attonu^ to enter up judgment. The statute 
does not require that. (Here his Lonlship read the 
words of the act.) It is impossible to say that the 

legislature 
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tiiCAiil to coniprdicnd them under the de- 
MTiptioii ol jwirlu'^. Thry fire not more purties thou 
tlie wilnesscs aie, \et llu le^jslutiiie thought it neccb- 
s.try to i-Ji.Kl that the uitiiessi's 'should be nutiieil. 

'Jhe thud objection is, that the witnesses to tlicvinr- 
roiit ot ultuiiiey are not naiiied in tlie meniuiiuL On 
the plea Jii bur il .ippeui . there weie uitncNscs to that 
instriiiiieiiL,* lUifl that \^eie the same piT'^ons who 
vvitnc'-scd till' deed The ineniniial, jt is true, (Toes not 
Sc'tY thi\ ueie the- witiiC'^ses to the auiiaiit ot alluincy. 
The HttUule the itienioiial diiill contain the natiiov 
ot .ill the witni'^st's. Lilor.illvt this niomonal dws con- 
tain the iiaitK'^ ot aill the wlIiic'sm's, .dtluui^h it doc^ not 
itiitf^thiil they .iM'the wiLnesse^'to llie w.iiiaiit oi .ittur- 
nej It any fiuuil loiihl lesiill lioni tlic oiui^suiii to 
stale to hIku Pisti iiaienl llicsi. pei sons uei<> wit nesses I 
should not i<i\iMn tins Loiisti nctioii. Ihit llu‘object ot 
the act /s satisfied ubeii the naiiusol .ill the cs 

to the tiaiisactJcui aic pfi\en, the hin^ .dl llie in- 

ioiiniilion lliat cun be given, to eiiidile him by exiiiiiina^ 
lion nt those witnesses, lu li.ice out tlie circiiin&laiices. 
The tMse ol Oifoa (n) dcK’s ‘-cvni to Li\oiir oiiv 

construction. A uin k*s^ attested the c^xeiiitimi nl an jii- 
clcntiiio l)y -r/, 77, and (\ Tlu' memorial stated him to 
be witness to the c'xecuUoii b} .7. und C., but not by 77., 
yet this Court held tlie iiiemorud good. Tlie Plaintiffs 
doctrine is, ih.it a delect in the ineiiional as luanj part 
ol the sLX.uiities aioicls the nuniuty itsc^lt. On tlie liy- 
potlu'sis ol those who cunlend lor this doeliine, it iinist 
lK>udmilte(l, thatil void against 77., theaiiiiiiitv wonJd be 
\o[d against ^/. and (\ also, and eitliiT the ubjL>clion is 
null, and the memorial was giKul for all thiee, ui ebe it 
jiiay be bad fbi the execiiLion of /i., and good lor that 
nl yl, and C So, tlie wurruiit of attorney may be bad. 


r^) 3 Bosm ^PtilL V53. 
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ind the otlicr sctiziilLc^ gtKxl I'hcir iiitlorrl a iioto 
oJ the lepoitoi MibjoijK'd to tliat i< liiiiii^ li> / in/ 

/hfifiiti \ . lluii whvw tlir ^.iiuo \\ KiU'^s 

Eittesls inMriiim'iitii, itwiU iioV hL'MiltiiiriU il thi' 

iiicniorJiil only niriitioii tliru nano's ns uitiK^<«siN to one*. 
It cloe> not^ liour\ci, iii)[>oar tlMt llii'< poiiil \^.is so (l(>- 

Lidi^d tluit c.iiisc oi f'an U?aatn .nut ^UnmI o\lt, 

• • 

Jiul tlirro soiiit' tli-lny^ and Jt does not ;iji]ioii upon 
%%liicli of the* oiiiuls il w.is iilliiniit('l\ doe idl'd llutilit 
WmXHt sohcleU and it llir ubjcctjoii be ^ood, *ne iievri- 
iheless ot opiK.on that it .ilTLi.t-t tlie wnii.uit «>i atloriu'} 
onl\ ; loi tboiigb il hms lirld in the case ol 77 /^ Jh/Ac 
of lliat .1 ileli'ct in one ol the insitu- 

nietiLs allec ted all, ue (Muiiul think lliut siicli \^as tiu 
intent ot llie legislalme. We think it was onl^ ineaiil 
rhattlic uant ot the piesciilud olisenamcs'should \Jti- 
atc the particiil.il se«.uMty» tbi on looking; intr> llie .lel. 

It nppniis iheie nia^ be clifTei('iit nieiiuirials of tin* ilil* 
lerent dc'tnls, and that flie deed'-^ in ly 1 >l ewnittsl at 
different limes, anil tlieieloii wc ibink tlie intent is 
that Old} tlie )>aiticuhii tissuiaiicc' sliall be \oid, with 
lespcLt to uliicli the ie<|Uisileb ol the statiile aiv nut 
complied uitli. The demise thcLeUue is valid, AWki 
cunseciucntly tlie distresb is iiml the eogniAUice 

must bo siipjMirteih and the judgniciit niiiSt be en- 

m 

lered fbi 


1815. 

Ukowm 

V. 

Rost. 


The UcJencluiit. 
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1815. 

jipni 2j« 


Lunn V. Payne. 


fn debt on 
bondgncii to 
the obligccp 
conilitjoncd for 
payment ofc an 
aiimial *^11111 to 
the wife of 
the obligort a 
brcai li assign¬ 
ed in non-pay¬ 
ment of the 
annual ^um to 
the obligee 

IS ill. 


^HIS was an action of debt on a bond given by the 
Defendant to ^lic PldintiiT in a penalty conditioned 
that the Defendant vlionkl pay to the Defendant's wife, 
foi hei separate maiiilenance, a certain yearly sum 
during her life, and the Plointi/T alleged as a breach, 
living the Wife, that the sum was in ait ear and unpaid 
to the PlaintiiT. After 7ion est fmlwn pleaded, and a 
verdict for the Plaintifi^ Vaughmi Serjt. had ohLaiiicd n 
rule msi to arrest the judgment, because the Plaintill' 
had shewn no breach of the condition. 


Lans 8 crtj. now endoavoiircd to sustain the dcclara- 
tuin, urging tliut the bieach shewed the legal effect of 
Uic bond; for payment to the Defendant’s wile might 
lie described us payment to the PlaintitF. The claim 
wa** Ills, and the ai rears were legally due to luni. It 
might have been, perhaps, more ujmutely descrilicd os a 
payment to the wife; though that would ineicly have 
been to set out the c\idoiicc, instead of stating the legal 
elfcct ot the obligation. The only persons liere, be¬ 
tween whom ai contract could subsist, arc the J^luintiiT 
and Defendant. The* wife is not a separate person 
from the PlniiitiiFwitli regard to tlie husband, however 
the ease might be stated it the payment liod been stipu¬ 
lated for the benefit of a sti^anger. Hie payment by 
the husband to the wife wtmld be in law a payment to 
himself. The debt tliercfore became due to the Plain¬ 
tiff^ and It would be supeiiliious to add that it became 
due to the Plaintiff by reason of its not having been 
paid to the wife on account of the Plaintiff. 

Vai^han Serjt .9 who would have auppoited his rule, 
was relieved by 


Tie 
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The Count. Wv cannot go with the I'Jniiiliff’scoiuist'T, 
in thinking tlichp arrears weic cvoi Juo to tJic Phiiiitill' 
at ail. Notliiiig m iliio to llic i. Jaiiitiil but the penally 
of the bond, mid ihr penally is due to liini b\ 1 easoii 
of these sums not being paid to tlio wile. 

' Rule absolute. 


1815. 


Lew 


PWAF. 


Tiii.srLLAvooD, qui tarn, v. CiiAcuoir and 

Another. 


jfpni 2 ^ 


''J'lTIS'was .in action broiij^lit upon tlie slat 9 

14. A. 2» fiAcr tlio lapse of more tli.ui llnct? 
months, to ruci>vci fioni the Dcroiidants uioiiey moii 
by them ut piny from a thin? pciscm^ aud .iJso the 
treble value thereof Ujion the tunl of the cause, ut the 
Bitting in MifMIrwa.* ahor Ililaji/ teirn hetore 

thbbs C. J-, the oflence briii" ]m to Iuiad l)in:n coin- 
iiiittcd in Moith 1812^ and the- dcLKuation .ippc.'iriji^ 
on the record to be ol //d/f7ytcnn 181^1 111 order to 
aIicw that the PlaiiitifThad conimonceil Ins action wjtliiu 
the ^ear after the ofleiice, he put in cMdciice a writ 
sued out the 22d ot Fvlytnmy ^813? rctiiiliable on the 
first return day ot JLtihter term, ft did iiol appear to 
have been returned, liest Serjt. for the Defond.int, ob¬ 
jected, that although that w'vit was sued out witioii the 
year after the ofienco, yet, it appeared that 

could not be tlie WTit on which the Plmiitifi' now sued, 
for that inasmuch as tlic declaration did not appear 
to be filed within a ycai after tlie writ sued out, it 
could not be connected with that wnt, without shewing 
the continuances. 

Grpleif Sci^t. for the PlaintiiF endeavoured to connect 
the writ and the declaration by the evidence of several 
rules, giving the Plaintifl* tune to declaim from MtehaeU 

man 


111 “I qiti tavN 
•ilIjoii, jJ IIic 
(I tt luratioii <lo 
not ajYpear an 
tlie recont rn 
fiL filed uitliui 
j >iar ciF the 
writ. It IS lie* 
tL..sar/ to ron* 
lILC-t it Vltll 
the w It by 
cvidetuc of tlie 
time wJicn llic 
ilcelardtiim 
was filed, and 
shewing the 
ih nt to be ciin- 
tjjiiicil on the 
roll itown to 
that time. 

Ill the Com¬ 
mon Pleas, the 
plaLitum being 
always cniirlccl 
of the term m 
or after wliiiLli 
the trial takes 
place. It fur- 
niafics no evi* 
dence of the 
date of the 
deeJarauon. 
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1B15 M/is t<-iJiJ 181J to ihc In^ii day oi TVi/;//^ term 1S14, 
but the /irfcl ot them Wiis. u rule in «iii »cLuin 
V. lUanifft only, unit none of them were pioved to be 
CHfUROFi* served, .iiid he abandoni'd this c\idence on ihe subsie^ 
qiienl iiiuLion. The |iiry, lioirever, iiiulei dii‘ duet* 
turn ul the Clncl Justice, found .& veidicl lui the 
Plaintiff^ suh|ccL to two (jiiestuiiis, the Hist of ^buli 
nlone wj|-i .dtemaids spoken to, xdz, A\hether it iva'^ 
^idlicicjilly sJhwii tliut this action was coriiincnceil in 
due Lniie. 

Accoidiiigly iiist SerjL. ha\ing on a ioitiiei day 111 
I Ills term obtained .1 rule mn lo t a^de the \i*idict :ind 
eiilct a iiotiMHt, upon the ■iiilhonU o1 Ciees(rr) 

which he nieniioned, 

§ 

Coplttf now Piulea\oniid in snppt.rl his xerdul, 

contending tli.if Jt v\a^ siinuienr il il weie'-luwn lluil 
the declai.iliOM wiiFuii a ^cii ol ilie wiii, .likI tliat 

ni such c.Lse the pioCecdiiigs weie all legiiln, loi v^huli 
he relK^I cm Ptn^uns An/ir It .liTieiMh that tin 
locoid in this 10111 1 (IkI iiol shew iln Due ilate ot 
the det l.ii.if 1011, lor if a c.iiise w is lued in teiin, iht 
phuiLiiui was .dwuys cnLilled ol lliai teiiii it at die 
sittings iittir leini, the phiLiliiin was entitled of the 
term pii*ceiling the sittings hut that this dcilaiatuin 
w*ns fjknl within a ^ear of the writ siic^l mil, .tppeaied 
from this encuiiistance, that if the jiLuiitilf does not ilv- 
claic within theyeai .iriei the letuin ol thewiit, the 
PlaiiiUfF lb out of coiiitj but hcie the Defend iiit, by 
pleading to tlic ch'chiratioii, ndiints that the Pl.iiiitifl’ is 
not out of cuiiit, and, I13 cuiisc(|uence, udiiiit-* that he 
has dc'clarcd within the^cai after the niLt sued out. In 
Hams V. //, the first wnt nevei was icturnc*cl, 

(a) Harrgsy.iVoolJbrd%6Terni '^TermRtp 6. IVtUon Feur^ 

617. Parsenj v« Aft*/-, 14 ffur, 49x1 

9 ^ though 
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tlioiigh It sill'll out III tiiiio then foie thr pnii-cHtlinfits 
'n^ereino^iLir, jiici uric so licUl In y 

BajfIii/3 sji^s. ‘mJic ^uiii^ It o( ilu mmimI uirt \\t\> 

At least mu Jane c\u 1 i'iKc l 1 i..>t llic fiis* uiit linii luit 
Iioon ictuinrd. In botli tlu* uiit-* 

m'lcol ihc saiiir Ici III, l)iil ilio pukdiii'iiiHL oftho second 
raised .1 |)ic*«iiiii{)lK>ii that the had iiol hiH'ti '«cnccl, 
and onl^ the Ill'll wi>t being in time, it Ikthiiic iinessary 
to slii'u iis kMiiiii, Stamnuf \. is tlicieloru not 

advck^c JO till' Plnintifl. Thcio is only one writ m 
evidciiits .iiici the L’l.iintifl is t'lititlc'cl to sa^, that ts the 
unt on uliiili Ik- di-claies^ and to inaki* that Ills pynnxi 
fiUK ease If iheie is another writ in existeiue, Un“ 


A 15 . 

- " V ■ 

TnihiiEWouD 

•Vm 

Chacaoft 


DcreniLiiit may •■bew il, iisuas done iti AVff/mY/y v Perry^ 
wheie the scioiul uiit was shewn to exist, and lo have 
bf>eii sened, and tlureloie was taken tn la* thr-writ 
drcl.iK'd f>n. and that wnl was ihaily out ol tunc', uiul 
thi- fiisi will u IS not shewn lo h<iV€> been leliiiiuxl, 
and the)dole the (oiiii<‘c lion heLwieii tlie first wiit and 
ihc- sei ond was w.ininig. In !luhlnuMtH (fi) t/m lam v 
Pipu^ the will was sued out wilhiii the year niter 
the ollcnce. hut il was iiol coiiliiuiiil on the roll, so as to 
eoiinccl 11 with the morel, wIluIi vmis, ns die pinc- 
iiLc ol this coint with jiIeiMiie lo Lhi' liiiu ol trial 
rc<]uiie<h eiiliiled cil JhUny tei m 1H r 2: and inns- 
much as llicie is a ilistinctiuii between the practice of 
the two C'ouits, iind tlmiigh ii PlnuitilF in the KiiigS 
Dench is not oiU oi court fr>r want ol di'clanng until a 
yotii iilic'i Ins wilt sued out, yet us by die practrcc of 
the Coininon I'li^as n PlamtilF is out ol court unless he 
declares witliiii tw^o teims, there w«is a lu'ccs.sity in that 
case loi sIicMvin^ cuntiiiuancos to curinect llie writ witli 
tlie declaration, il any such necessity exists here; but 
tlic Court there held tliat it was suificieut to produce a 


writ. 


(a) 23osnf£f Puli 157 


(i) Antct iv. joo. 
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IB/^. writf upon which, the tleclaratioii may possibly be 

„-' foundcdjwitliout sliewintF thecontinuanccs through whicli 

nlunc It can be founded tliereun. The caption of the 
CBAcnuFT. placituin thcrcibru furnishiii;^ in this court no evidence 
of the time of dcclaruig, the fact is always to be shewn 
by extraneous evidence. The Plaintiff has given prtmd 
fane evidcMiue that he declared within the timei and tlic 
l^feildaiit has not impugned it. 

Hesti who was prepared to support his rule, was stop¬ 
ped by the Court. 

GiDjis C. J. My Urotlicrs all think it lay upon tlie 
Plauitiff to go fiirtlier in this case. The counsel on 
both sides have fairly,agreed on the rule, and difler 
only on tlie evidence ncce-jdaiy to bring the case withui 
the rule. They agree that the merely shewing a writ 
sued out is not sulHcicnt, unless the Plaintiff connects 
the subsequent proceedings with the writ. If the do- 
darutioii was within the usual tune of declaration, that 
would naturally connect it witli the writ. At what¬ 
soever distance of time the declaration was delivered, 
it reijuircs to be connected with the wnt by evidence. 
but the evidence is different in the Court of King's 
Bench and jn this Court. In the Court of King’s Bench 
the record itself proves the date of the declaration by 
the memorandum at the head: but here the record it¬ 
self does not prove the date of the declaration, for the 
placitum is always entitled of the term in which the 
trial is, or, if the cause be tried out of term, then 
the plodtum is entitled of the term preceding. The 
Court therefore think, that the Plaintiff must go further, 
and shew that the declaration was delivered within due 
time after the wri^ and here^ since that feet docs not 
appear by the placitum, we thipk it ought to be sup¬ 
plied by other evidence. 


Rule absolute^ 



IN THE 
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Steelk, Demandant Clenneli , Tenant j 

Benn, Vouchee. 

vouchee had iiistractod his soluitor to sutler a 
recovery of all those his lice londs in /i/ffto^Vitliiii 
the borough of JS^iemonif in the county of CurnLuiIamlf 
and of all other Ins lands and hereditaiiicntb situate iii 
the county of Comdir/anc/. The solicitoi picparctli and 
the voudicc executed, a deed to lead the uscs, wliicli 
convcycil all tliose closes called and commonly known 
by the name of Brisco, or Brisco closes, situate within 
the parish of Eg^emoiU, in thc^ county of Comherland, 
containing by estimation 50 acres or thercnbuiit, and 
then and tor some time past let to and occupied by 
John Ktlrhen along with Ins farm of Blackhato. llie 
recovery was of lands hi tlie parishes of CUatot and 
I^emont. //eytuood Serjt now produced an affidavit 
that Btisco closes, consisting of 50 acres, except a part 
containing 4 acres called Bigrig Moor, were situate 
witliin the limits of the borough of B^remant, which 
circumstance had led to tlic mistake, but were nut 
within the parish of Egremont, but were .within and 
parcel of the parish of St. JohrCs .• that now and at the 
tunc of executing the deed to lead the uses, they were 
in the occupation of John Kitchen, along witli Bhukhaw 
farm; that the whole of the parish of &. John’s was in 
the county of Cumbariand t that the parties intended the 
premises should pass, and were all alive and consenting 
to an amendment, whicli he prayed might be made^ 
both in the deed to lead the uses, and in the recovery, 
inserting the parish of Sif^JhAn’e instead of the pariah 
of emottt. He conceived this implication to amend 
the deed to be audiorized by a preeeden in the case of 
VoL. VI. L Ktnderlesf, 


Jiprtf 


Tlic Court 
i.aiiiiDt amend 
\ deed. 

Where a 
vouchee Jiadf 
in Ins instnic- 

iions (o Bufl^r 

a rLCoverVf ami 
in tJic deed to 
lead the uses 
prepared m 
pursuance 
ihcretos mifl- 
descTihed the 
pansh in which 
certain cIoms 
wercv though 
they were de- 
Bcntied in the 
deed with truth 
and certainty 
IB four other 
circunutanc.eip 
the Court re¬ 
fused to sub- 
stitutL in the 
recovervi the 
parish in which 
the landa layi 
for the pansh 
named in the 
deed and re¬ 
covery. 
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Stfw r , 
Dt iiundant. 


Kinderiefjj Demandant^ DomvtUe^ Tenant^ Bamjifyldt, 
Vomhee ( a ) 

The Coitrt rqcctitig the first part of the application 
ns absolutely impossible, be confined his pra}cr to the 
aniGiidineiit of the Recovery only, urging that tlic pre¬ 
mises sufliacntly passed by the deed, being identified 
by four cir^^mnstanccs in 'nliich the deed coincided with 
tlic factj xiz. Ill the name of the closes, the quantity of 
Liiid, tlic name of the occupier, and tlicir being in the 
county ot Cfiwbrilafidy and a inistake in the additional 
description ot tlie pansli 111 winch they ucrc siijiposcd 
to be, would not vitiate the conveyance, and os they 
had ivcll passed by the deed, he pia^ed that the rccoxerj 
might be amended pursuant to the fact, by inserting the 
parish of «SV. t/o/ni’s inslLud of the parish of Zigremonfm 


TheCourt observed that the closer nisei ted in the deed 
wore tliosc for which the vouchee hini*«eirgaic instruc¬ 
tions, and if there was any nnstnke, he had himself 
mistaken tlic parish. Ihit suppose that some part of 
the land was in the paiish of though all 

might be 111 Ciimherla} </, 111 the occupation of Kitchen^ 
and known by the nnino of Ihi^n closes; m Uiot 
rise the drscriptioii ot the paiisb would hr restrictive, 
and rhut pait only would pa^s by the deed. \nd thc^ 
refused the appluMtiun^ 


(a) AHte% i< 15 7> In that ease 
It 1^ not slated tiiat there was 
any application to amend t!ie 
deed the entirety of certain te¬ 
nements m Chdfiof n -v^as onut- 
ted to oe specified in the cIlcJ . 
hilt theyncvcrthelcsi passed thci e- 
by, beini; comprehended wiihm 
the ilescnption of aU other the 
hvreditament* of the vouchees in 
the pansh ol (hiifroom^’ and 
Ct^lfrwm was already named ui 
The rei.overy, anil the only amend- 


lucnt prayed, as to those pre^ 
mises, wa*, the incrcaung the 
number of incssvagcs, and acres, 
&.C in Cbtlfroom; which the 
Court pcrinntcd- In the present 
ease, although there were general 
words m the mstnictiona for the 
deed, it did not appear that there 
were in the deed itself any gene¬ 
ral words that could comprise 
lands in St* Johift paruh, if they 
did not pass by the specific dfr 
rrriplioT 
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ScjiMAiiNc I'. XiioMLiNsoN and Others. 


^pni 39 . 


HIS uas an action ibi cuinmissioii, nvork and U- p onploved 
boiir^ and money paid^ brouglit to recover a com- 

n 1 Til -rtti I » iV • I 1 I*’inrsport 

pensation toi die FJaintill having shipped niiuToi warded to j io- 

a quantity of cocoa for die Defendants fioni Ijmdon to )"■' maikctp 

Amsterdam, under the follomiig circunistanccb, as they |nilre^'c,npl*y. 

appeared upon the trial nt the sittings alter Hilary innittnthe 

term 1815, before Gtldts C. J. In consequence of 

fLtUet/s, the Defendunts' brokers in Lotidon, having wnhout the 

recommended Aldibeit, Becket, and Co. to the IJe* jtmjty ol the 

fondants os perfectly safe persons, the Dciendants 

iTTOtc to Hulletts, that although Aldibot, Becker, and PlaintifTiannoi 

Co. were unknown to themselves, if they, IlulUtts, ™ “wr from 
, ’ , 1 ^ thr Defriidani 

tliought them respectable men, the Defendants would ^ compensi- 

einploy them to transport tlic cocoa to Amstndam, and t'on Ic" such 
Aldibett undertook to roiidnct the uliole, by the ciiciii- 
tous route which the state o1 livfopean coiiinicrcc then 
rendered necessary, and the Defendants knew no one 
but Atdtbert, Bccket, and Co. 111 the business. Aldibett, 

Bechet, and Co. employed the Plaintiff, who was in¬ 
debted to them, to perform the whole business, winch 
the Plaintiff did, but witliout aii^ communication had 
witli the Defendants, and he now looked to tlic Defend¬ 
ants for payment, wliosc defence was, that tlicy were 
liable to Aldibert, Becker, and Co., whom alone they 
had entrusted, and to no one else. Gttbs C J. strongly 
inclined to think there was no privity bctw'con the par¬ 
ties and that die action would not lie. The jury found 
that the goods were sent as was intended, but that there 
was no privity between the Plaintiff and die Defendant, 
and a verdict passed for the Plaintiff, sulyect to an 
award as to the amount, and to die opinion of die 

1. a Court. 
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x8i 5< Courts whether umler these circumstances the Plaintiff 
’■ ^ Mas entitled to tccovit to any and Mhat extent. 

SCHM4LlNlr 


TuouxjNsnN. Accordingly, on a former day in this term. Best 

Sc^t. obtained a rule ntsi to set aside the verdict, mid 
enter a nonsuit. 


SAepAe^df Solicitor-General, and Iashs Serjt., on a 
subsequent day, sliewcd cause. The {icculiar state of 
the commercial world at the tame of tins transaction, 
rendered it necessary that the goods should be conveyed 
by such concealed agents as AlddmU Becker^ and Co. 
might employ, and they having found such an one in 
the Plaintiff, he lorthiTitli became the immediate agent 
of the Defendants, and entitled to look to them for 
payment. This ease differs from that of Ctdl v. Back* 
house {a)^ cited by the Chief Justice at the trial; foi 
there the Plaintiff was employed to do only si part of 
the business winch the Defendant had commissioucd 
the prune agent to perform; whereas here is a transfer 
of tlie entire employment, and the Plaintiff is responsi¬ 
ble for the whole to the Defendant, as well os to Aldi~ 
bett^ Becke?, and Co. At all events the Plaintiff may 
recover for a certain part of the money, being that which 
he actually fl^hurscd, and a certain part of the work, 
being that which he himself actually pcrfuiined in 
Ef^land, It will not follow, tli.it if tlic Plaintiff may 


(a) Cull V. BaekAoujCf B- IL 
CuiUJballt sittings after Hdarj 
term befm Lord Kenjan 

Ct J. That was '«n action for 
weak and labour, and money 
paid, brought to recom a com- 
penution for coskveyaiig coni froQi 
the interior parts ^ NortA Ame~ 
r 9 ca down to the coast, and the 
dues paid on shipping it. A 
pnon who was comniissioned by 
the Defendant to purchase and 


ship wheat for him, employed the 
Plaintiir to bung it clown to the 
coast,and to pay shipping charges, 
&ci, but faiM to pay him, where¬ 
upon he claimed the amount fiwi 
the Defendants, who had not at 
that time paid to their immediate 
agent any part of the sum due for 
thu aemce» Lord C. J« 

hdd that the Plaintiff must sue 
the poBon who actually enyiloycd 
him, and not the Defendant. 


14 


recover 
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I'ecoM'r, nil the p(nbon>> on the LuiiliiR'iit, wlio hnd any 
share in tiaiispuiiiiig tliu goodts} inuy thereibre ui like 
muiinor ivcoroi tlteir resiicof'xe debtsi against the De- 
A‘ndiiiit, 1(11 those persons all acted Li^ the orders of 
the PJaintid. lien ho denis vith an agent, believing 
hun to Im? j principal, may, ivheii the principal is tlisca- 
tered, diargc the principal. 

Atljimiatur. 


1815. 



StHMALlNV 


V. 

Tllo^ll iKua • 


On this day GMs C. J. leiieied Jii'si lioin support¬ 
ing Ills rule, and dcli\cied the opinion of the Court. 

There IS no pinity bvt'vreeii the Piauililf ami the 
Deicndaiits. There was Jiuthiiig by ivliich the DrfeiiiJ- 
aiits cHiLild coiijeelure that the Plaintiff' e\er ^vuuld be 
intioduccd to them; nolhliig by which they sliuuld 
know tliat they c\cr alioulil meet with such a person as 
the Plaintiffl The Defendants must, indeed, know that 
sonic persons irinst be employed under .ildibejt^ 
and Co. to get the gooils to Amstirdam, but there is 
nothing wJieieby they ovci autlioiized Aldidtif, IlcckeFy 
•iiitl Co. to employ any one person to conduct the 
whole. An argument was raised by the Solicitor- 
General on this ground, that the Defendants must 
know that some one would be einployeil by Ahlilmt^ 
Bfcler, and Co., but he forgets tlic fact, that another 
person introduced AMibetty Bccktr, and Co. to UieDe- 
fciiiliints, as the personb who were to conduct tlic whole,, 
uiid there is no pretence that the Dcl’endants ever nu- 
ihon/ed them to cmjjloy lUiy otlier to do the whole 
under them the Dclendants looked tit Aldilfcitt Bcctcff 
and Co. oiilj, for tlie perfominiice of the work, and 
JM/bntt Brlet, and Co. had n right to look to tlie 
DefeiKlants for payment, uud no one else had that 
I ight: the coiisccpicnce therefore is, that tlic Plaintiff 
tiiubt be nonsuited, and the rule to set aside the verdict 

must be m.'ide absolute. 



Lv EASTER TERM 


ISO 

i8i^. 



May !• 


Gjixenhill V. Mitchrl. 


Tn opposing a 
rule for judg¬ 
ment as in case 
of a. non-fluiu 
upon the ab¬ 
sence of docu¬ 
mentary evi¬ 
dence at the 
last tTialf It IS 
not necessary 
to state what 
the evidence 


“^AUGHAiT Serjeant having obtained a rule for judg¬ 
ment as in ca«c of a nonsuit, for not proceeding to 
tnal pursuant to notice, Shepkad, Solicitor-General, 
shewed cause upon an affidavit, stating that the plaintiff 
at the last cittings did not proceed to trial, (which it was 
his inteiitlt>li to have done,} in ronscquencc of the want of 
certain documentary evidence, which he was advised by 
ins couRiie], just prc\ious to the trial, was necessary to 
produce ui support of his action ; not saying what the 
evidence was. Vaughany in support of Ins rule, con¬ 
tended that the Piauitilf hod not disclosed sufficient 


matter to the Court, aiid he compared this to the usual 
case of opposing the like rule upon the absence of a 
material witness, whereupon the practice of this Court 
requires, that the name of the witness should be stated, 
otherwise the affidavre is insufficient. 


But The Court held that it was a very short process to 
give a witness’s name, but it might be very complicated 
to state what the documents were, and they discharged 
ihc rule on a peremptory undcrtakuig to try at tlic sit- 
tinga after Easter tcrai* 


Rule discharged. 
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The Company of Prop ’etors of the Srirronn- nrar t 
siiiiti. and WoKci STrasitiui: Canal Na\ igatioii 
V. The Company of Propnetoi s ot‘ tlic Na¬ 
vigation from the Tuent to the Mi.itsj v. 


HIS'Mas on action of diht lui 818/. iis. due Acamlaif 

and of light piiiablc b\ the 1 )l lejiduiiKto ilie PJjjii- P*''*^* lnghir 

tiil^ toi certain rates, duties, and tuiiiuige tui and ujioii tor ht^ln 

tliccarrjing of <liveit> goods in dneis b.iigcs ui the IX*- diAii for heavy 

triiflaiits, and fur the passing and navigating of diviTs that 

barges of the Delendniits, upon iltc luiMgiible Ciinal ot icnain goodE 

the PlaintifHii Tlie Detendunts pleaded the geiinal 

issue, and })nid money into* court. 'I'lie cniisu w.oa the act paised, 

tried at the last summer assizes bniore ZJ/////rs J fcn>M'**uhsc- 

I I 1 <• 1 . . quisii consent 

and a sordict uas tuKcn fur the rlniiiliils, subject to the gt thetouncry 

opinion ot the Couit ujjon a c.ise, and also to a rclir- to tomidcr the 

nice ns to the amount, li the ('oiiit should think, the “™®*P^*‘* *' 

’ * light ecioui, 

Plaintifls entitled to rccoM 1. u ill nut entitle 


'llic ease in substaiiLC was, th.it bj ait .uL 61I1 (i cana^com- 

tlic Plaintifls were incorporated and eiiipoweied to itiake for iiir^e 
and maintain a iiavig.iblc canal, winch was afteiuaids the toll on 
mode. By that act, in consideration of the PlaiiitilP’ P®”* 
diargcs &c. the PLiintifis were cnipoucri'd to demand 
for tonnage and wharfage, tor till iron, iiuii stone, cuul. 


stones, timber, iiiid oilier goods and conniiodilios what¬ 
soever, which should be cariied upon their canal, sucli 
rotes or duties as they should think fit, not exceeding 
Tld, per mile per ton. And far tiiu bettei ascertaining 
the tonnage of timber or wood, 50 feet of round, or 
40 feet of square oak, ash, or elm timber, or 50 feet 
of fir, or deal, balk, poplar, and other wood, were to be 
rated for one ton. By an act, 10 G. 3., reciting the 
tormer act, and that some amendments therein were ne- 
cessaiy, and some farther and other powers and provisions 

L 4 wanting 
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STAfPORD- 

sHme and 

WORCBSTEIt. 
SIIIRE Canal 
Company 

V. 

Ta£RT and 
Meksev Canal 
Company. 


wanting for the Eaid navigation, it was cnncted that 
every boat pasaiog through any lock on the navigation 
with less loading than six tons, should pay the Flaintifis 
as n Jock due^ for the wai>te of water, 6 d. at each lock 
which such boat should pass through, and al»o a tonnage 
rate for ux tons of lading, in the same nianiicr as if such 
boat bad actually six tons of loading on board. And for 
regulating the price of freight to be charged by the own¬ 
ers, or mtislers, or other jicrsons belonging to any boat, 
for the carnogr* of small parccli upon the canal, the Plain- 
tills Jiom time to time, alaiiy gcneial assembly, with the 
consent of tlie major put t ot at least 3 1 commissioners 
.it a gimci.i] mc‘otiiig, mighi make bye laws for fixing the 
]>rice lor the cai riage ot .1113' p.uci.‘l not exceeding one 


cwl. upon the canal, aiul were irom tune to tunc to 
publish the prices 111 inaii’icr therein mentioned; and 

a penalty is inflicted on mnsters «t boats foi demanding 
more th.in the prici* so ascertained. The same cliiisc 
enacts, that 60 square iect of light goods shall be 
deemed and taken to be a ton weight in all pai ts of tlie 
canal, any thing in the recited act contained to the con¬ 
trary notwithstanding. From 1803 to 1811, Jiicliisivi^ 
fhe Defendants have been earners navigating boats 
upon the Plaintiff’ canal, and have cairied thcreoii 
among other goods, Imps, wool, and teazles. Tlic Plam- 
pffi i did not before October 1803 charge the tonnage of 
light goods by measure; thi^ have since that time in¬ 
sisted upon charfpng all persons in Uiat way, to which 
the Defendants have refused to submit, and the ao 
counts between them remom unscttletl, though some 
money has been paid. If the PlaintiJEi are entitled 
to charge hops, wool, and teazles by measure, as light 
goods, then the money paid into court was not sufScient 
to cover their demand. If they ore not entitled so to 
chargei it was agreed that the sum paid into court 

should 
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ihould, lu far ai respected the present action^ be deemed 
sufficient. At the tria], the juiy tbuiid that at the tune 
of passing the act lo Geo. j und pnor to ten years 
ages hopS) wool, and teazles were considered heavy 
goods, but tliat witliiu the last ten years, and at the 
time the charges sought to be recovered m this action 
were made, hops, wool, und teazles were, according 
to the custom of the country where the eoiiul hes, 
light goods. The question for the (jpinioii of the 
court was, whether the Flaiiitifls were iiititled tochaige 
at the rate or priic of u ton weight, for 6o square feel 
of tlie hops, wool, niid tcn/les, cairied by the Dcleiid- 
onts upon the Flaintiils’ tar.i] 


i8i;. 



STAFRHtn. 
BliiiiE and 
WoRcnrraa- 
siiiiiB Canal 


Company 

*. 

Trent and 
Mhiuiir Canal 
Company. 


SAej}hetd Sulicitor-^CTeiieral, lor the PlaintiilV, con- 
tended, that upon this finding of the jury, the goods in 
question were tlrawii withm the ineoiuiig of the act, 
and were to bo considered as light goods, and that 
the FlainlifFmight be permitted to iccover. 

Lens ^Tjt. loi the Defendants, was stopped by the 
Court. 

Giubs C. J. The act of lo G. 3. materially varied 
the inteieBts of this canal company, ond.tlic rate of 
tomiuge which they arc to receive for light goods. b 
looser word could not have been used; but we must 
find some meaning lor it. But it is found, that when 
the act was passed, tliese articles were heavy goods, 
therefore, when the act passed, it was considered by 
the li^islaturc, that they did not altor the Plointifls’ 
rights as lo these species of goods; and the Defendants 
must have considered that their mtercsts were not 
affected by the act as to these goods; otherwise, per¬ 
haps, they would have opposed the bill m parliament. 

If 
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i8if. 

Staffoiii> 
MiliiE and 
WolICBSTFR.- 

Miint Caiul 
Com|iany 


■u 

TlirM and 
Ml li*-KY Lanai 
Conipany. 


If an action had been brought a }car after tlie act had 
passed* tliQ verdict must have been tor the Dcfcndanbi, 
upon the ground that these were to be rated as heavy 
gYiods. Whiit then has since occurred, to alter their 
rights ? 'lliat the country ha^ since chosen to consider 
them as light goods; hut that will not affect the interest 
of the Defendants, who are not bound thereby; and 
tlierefwic «lic Plaintiffs arc inlitled to charge only the 
price of hra\} goods. 

Jiidginont for the Defendants 


Stay 1 


Wj.AVLK V, Sl.'jSIONs. 


I he lessee of k 
puhlic-housc 
covenanted lo 
buy of the 
lessor all the 
inalt he should 
breur into ale 


ENANT. The PLuiitifl that he 

MrOh a lUtikcT or tn.ilt Ibi sak*, and by iiKiciitiiic 
clcjnisccl Ln the Detendant a certain public hoiiM iiiul 
prcnii<ics for a term still unexpired, at a cerlsaiii rent; 
and the Defendant co^rnaiited that lie should from 


or beer, or 
otherwise use 
therein, and 
the lessor co¬ 
venanted to 
deliver on re¬ 
quest sufficient 
good, well- 
dried, market¬ 
able maJt for 
the use the 
Dcfendaat ui 
the demised 
prcimsestand 
that at a mar¬ 
ket price, but 
if the Pl^tiiT 


time to tune and at all tunes diirm^ the roiitmiiniicc of 
tbatdeniibe, buy oftlio Plaintiff all tlie m£ilt\ihich the 
Defendant should brc\i into ale or beer, or otherwise 
xiSQ and consume in the dennseci messuage; and the 
VlaintilF covenanted with the Defendant, that tic would, 
upon c\cTy reaaoiiablcVcqucsl of the Defendant, deliver 
to him a suiHcicnt quantity of good, well dried, niarlcel- 
ablc malt ibr the use of the Defendant in the demised 
messuage, and tliat, at a market price: but if the Plain-* 
tiff should neglect or refuse so to do, the Detendant 
should and might purdiasc the same of any other per- 


should neglect so to do, the Defendant nught purchase of any others. In an action 
for buying malt of othen, a jdea that the Plaintiff Ibr a long tune would not deliver 
good malt, but dcbvrred divers quantities of bad malt, whereby the Defendant w-as 
in danger loamg hu custom, and therefore bought malt of others, was held ill 
on deminrer* 


«ou* 
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soil: that the Ddeiiilsint entered suid 'was possessed; 
butiliatlic did nut atlei. tlie demise, and vliilst he mas 
pos»e!iscd of tJic deiiiisetl pi cinises, buy of the Plaintiff 
all the malt which lie the Defendant brciicd into ale 
and beer, niid otheiui^e u^ed in the mes^ua^e, but 
nojrlocted so to do, .tiid although ^hc Plaintiff .tt the 
several tunes after mentioned was ready upon cverv rea¬ 
sonable reejuest to deliver a sufficient quantify q^' good, 
well dried, marketable midt, fui the use of tlu‘ Defend¬ 
ant 111 the demised iiiessu^tge, and that at the market 
price, vvlicreof the Deloiidaiit at those times hud notice, 
^\eL that the Dcleiidaiit, on the first of 0 {.tobtr 1813, 
.iiid on divers othci da}s, bicvved into ale and beer, and 
otherwise used in the uud incssuage, divers large quan¬ 
tities, to w’lt, 1000 bushels of malt, nut buught uf the 
Phimtiff) and vvitliout requiring tlit- PluiiitilF tu deliver 
sucli malt, or >uiy p.iTt thereof^ to him. 'The Detciid- 
ant acknowledging that he did not ufloi the deniisep 
and whilst he was so posscueni, piircliasc of the Plaintiff 
all the malt winch he brewed into ale and beci. and 
otlicrwise used in the said dwelling-housc, thirdly 
pleaded, that the Plainliff fur a long time after making 
of the said indenture, neglected to deliver to the De¬ 
fendant a sufficient quantity of good, well dried, mar¬ 
ketable inalt^ for the use of the denitscd messuage; but 
instead thereof^ contrary to lii^ coTcnoiif, delivered to 
the Defendant clivers cjuontitics of bad, ill dried, un¬ 
marketable molt, to be brewed into ole and beer, and 
to be otlierwisc conMimcd in the Defbodant’s demised 
messuage, by reason whereof the ale and beer became 
so bad, weak, and unsalcoblo, that the Defendant was 
in great clanger of losing tlic custom of many persons 
who hod been accustomed to fiequcnt his house for the 
purpose of buying his ale and beer; and thereupon the 
Defendant, in order that he might brew a sufficient 

quantity of good, strong, and saleable ale and beer for 

the 
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Weaver 

1 


S&«(Qirs. 


the nccrcmrj supply of his customers frequenting the 
house, difl on the said day and on divers other days, as 
in the tlcclamtion was mentioned, buy divers quantities 
of malt of other persons, and not of the Plaintifl^ and 
did use the some in the demised dwelling-house. The 
Plaintiff demurred f^nerally. 


Beit IScrjt., who was to have argued this demurrer for 
the Plointdll was stopped by the Court, and Gtpley Serjt. 
.irgucd It Ihi the Defendant. 

Ginns C. J. The Dcfeiidunt is placed in a situ¬ 
ation of gieat difliciilt}, hut he has placed himself in 
that situation he has chosen what contract he would 
eiitei into, and how he .would fortify himself against 
tliitt (lAcnant to which he is exposctl. What is the 
covenant ? ()ii the part of the Defendant, he by this 
indenture eovennntiHl, that he would from tunc to 
time, and at all times chiriiig that demise, buy and pur¬ 
chase of the l*Iaiiitifr all the malt which he should 
brew into ale or beei, or otherwise use oi consume in 
the iiiessiinge thereby demised, nitfl the Plaintiff cove¬ 
nanted that he w'ould on every reasonable request of 
the Deieiidaiit, deliver to him a biiflicicnt quantity 
of gooil, well dried, marketable malt for tlie use of 
the Defcudoiit m the ificssuage thereby demised, and 
that at a market price; but he goes further, and re- 
serves to the Defendant the Liberty of providing him¬ 
self elsewhere, it the malt be bod; for there is a proviso 
that jf the Plaintiff shall n^cct or refuse so to do, 
the Defendant may purcliasc the same of any other 
person. If the Pltunliff sends in bad malt, the De¬ 
fendant may bring his action of Covenant^ and may also 
buy malt of others. The declaration states that the 
Defendant had used in his malt-house looo quarters 
of malt purchased of others without icquQsting the 

Flajutiff 
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Plaintiff to deliver it. Tlie pica i«, that while the 
Defendant was poiHCssed of the demised premises, lor 
a long time the Plaintiff ref .'.cd to deliver a siifficii'iit 
quantity of good, well dried, and iiiurkel.ili1e limit, but 
instead thereof delivered divers quantities ul bad, ill 
dried, and iinmiiiketiiblu malt, mid thereupon, that 
the Defendant bought of othei person!!, and nut of the 
Phuiitifl^ and did use tlic same lor the anise* afuiesuid. 
This pica docs not sufficiently cuiiiicli the malt pur- 
chased, with the orders given to the Pl.iiiitiffj so as to 
excuse the Defendant for buying iit otliera. 'I'lie 
Defeiidniit ought to have sIiuihI, th.it he did give ])ar- 
ticular orders to the Plaintiff, and that on Ins brciicli 
of duly executmg them, he bought particular quantities 
of others. It wc were to hold this plea suflicieiil, we 
must decide that a single breach by the lessoi would 
release the covenant of the lessee. The argument 
urged ffir the Defendant, is, not tliat the Flojiitiff's 
breach destroys tlic lessee’s covenant, but that it sus¬ 
pends its operation until the Defendant receives notice 
from tlic Plaintiff that in future he will send tlie 
Dcfimdant better malt. I cannot accede to tins; mid 
tliiJik tlic plea IS defective. 


i8i;. 



Weaveu 


V. 

Siasin\'>. 


Heath J. was of the sniiic opinion. .Tliis was a 
very improvident covenant, but the DeR!ndant is bound 
by It. 

Chamdre J. Hie covenant is absolute on the one 
side; if bad molt is delis'ercd, or none delivered, the 
Defendant may sue the Plaintiff: he may al^o supply 
himself elsewhere; but to entitle hiiiisulf so to do, the 
Defendant must shew that he has uniiplicd with all 
thmga to be observed by him, that entitle him so to do. 
But he only avers that the Plaintiff has sold him bad 
malL A breach by the landlord does not generally 

dischaige 
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i 

Weaver 


v* 

SlSSlOMB* 


discharge the covenant of the tenant, nor must it be 
construed so, because upon these covenants enth party 
has a complete remedy against the other. 

Daluis J. I tlimk each of these parties has a com? 
plctc remedy, and must resort to the remedy by notion 
on thfjjr respective covenants, unci thiit the brcocli by 
the Plaintifl' of his covenant, is no discharge ol tlia 
present action. 

Judgment for the Plaintiflr. 


iUlifJi 2. 


POSILE T;. KlCKINGTOV. 


If a Defenil- 
ant« who pays 
money into 
court, after* 
wards obtains 
Judgment u in 
case of a non¬ 
suit before the 
Plaintiff has 
taken it out, 
the Plaintiff 
cannot after- 
waida have hu 
costs taxed up 
to the time of 
paying the 
Rioneyir « 
courts 


M'aS an action ibr goed-^ roIiI and delivered. 

Tlic Deiciidant paid 18/. into court. The cause 
went on to a notice oi trialj and was set down for tijal 
at a former bittings forZ^oiidoii. Tlie PlaintifiT withdrew 
his record. 'Phe next term the Defendant ruled hnii 
to enter the issue, and nUcrwards signed a judgment of 
nonpros, against him, fur not entering the issue, Tliu 
Plaintiff then took the money out of court, and after 
the judgment wat- sigiictl, but before the Defendant had 
taxed his costs, tnxccl^liis costs on the rule toi pajing 
money into court, 'llic Defendant taxed (he subsequent 
costs, nnd on the t.'ixatioii, the Plaintilf insisted he vuis 
entitled to the cost', up to tlie time of paying the monev 
into court, and ofTcred to set them off against the 
of the judgment ''f non ptos.^ which the protlionoturv 
allowed. 


Skepherdt Soliiitor-Guncral, now moved, that the 
prothonotary might review his taxation of costs, insist- 
iiig, tliat where a Defendant pays mon^ into court, if 
the Plaintiff does not take it out before judgment of 

11 non~ 
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/{»/{tliL' tu)t entitled to llie co^Ls up to 1815. 

the time* of puling the nioiio} into couit. In llic ease ^ 

of Cto^hy O/oii ii<t/n’u. (fl\ ll Couit ol King’s licncli 

Fatabh*>ii iliit piMii iple, that il the PLuiitilVvuflers the Bixkin<.tuv. 

c.iu>>u in .111^ \Mi\ to conio to un adverse jiidiriiivnt, he 

must •taiiil on tin* snnie giouiid, uliiit means soever 

he Loiiies to that juiIgiiiuiiV^ as if he had tued tlir cause, 

and a nonsuit ut veuliit Inail passed against him. * The 

^ormei cases wcic ut n nonsuit ut tnul, that case* sa^s, 

that upon i judgment as in case ot a nonsuit, the I’lain- 

till'shall have the siitne disadvantage; iind so it is here. 

in the case ol njiidgiiieut ot /um jjtov. 

Bosanquet Serjt. shewed cause against this rule in tlie 
iirst instance. The practue in pus couit is that unless 
the Plaintiir proceeds to tiial, he is eiUitleil to tax Ins 
costs on tlioso counts on wliirh theiiioiie^ lias been paid 
in, and to take the money out of court, b'everol cases 
have decided, that though the Plaintill' puls tlie Do- 
fbndant in that situation in which lie is uitiilcd to mure 
for judgment as in case ot u iioiisuit, and even il the 
Plaiiitiii takes out a lulu to discontinue, jet, il he has 
not actually been to trial, he may linve rusts lor the 
PlaintilT toxed up to the time of paying the ninney into 
court. In this court the practice is more l.p'nurablc to 
the Plaintilf than in the Court of^King's Bench , lor in 
causes upon policies ot insurance, in tliat court, the 
short causes arc coiisidcicd as if they were tried, on 
which the Pliuntill loses the costs; but here, the Court 
give the PhuiitiH' the costs on the short cause*-, though 
he loses his costs on the cniise wherein money has been 
paid into couit, which ib aclunlly earned down to trial. 

I'-xeuiltno V'. J3iacX.{b). In Seaman v. Bne^efje) the 
Court of King’s Bench held, that the Plamtifl* was enti- 

(a) zMauleiSf Se/w. 33s* ff) S T. R 408 

(b) 1 Taunt, 361. 

lieu 
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tied to coats up to the time at' paying the money into 
court, though the Plaintiff bad given notice of trial, and 
by having omitted to countermand it, had entitled the 
Defendant to judgment a<i in cii-ie of a non<iuit. IMxrck 
V. Wright (a), the Plaintiff wab held entitled to hii cost«, 
though he had tiVice withdinwn his record, and had 
since taken out a summons to discontinue on payment 
of costs. 'The generality of the rule is exemplified m 
the cases of Savage v. I/'ranihn (S), Davies v. Mansell (c), 
Ftshei' V. Kitchingman (d), and Bate v. Crane (e). The 
judgment in Croshy v. Otorenshevo seems to have pro- 
cecficd on the words of the statute (y} for judgment as 
Ill case of a nonsuit- The words of the statute certainly 

m 

are, tliat the Defendant shall be enbtled to costs in any 
action where he would upon nonsuit have been entitled 
to the same. The Plnintiffhere, then, though he was 
boble to a judgment os 111 cose of a nonsuit, was still in 
a condition to take out the money, and tax costs to the 
time of paying it in, becanse he hod not previously 
taxed his costs. Even in the case of judgment as in 
case of a nonsuit, it is siud by that if he had 

taxed his costs before the rule was made absolute, he 
would have been entitled to them. If the Plaintiff had 
come hither with a trifling excuse, and given a peremp- 
toiy undertaking he would have had an opportunity to 
get his costs taxed; and there is neitlicr precedent nor 
principle to deprive him of them. 

7!&e SaUcitor-Omeral supported his rule. The rea¬ 
son of the Plaintiff's cases that the cause is in pro¬ 
gress and by taking the money out tlicn, the Plaintiff 
shews he does not mean to proceed to judgment: but 
why has he not costs when a verdict or nonsuit at trial 

(J) JBarwj, S84. 

(e) 

(/) letr.s. 3. 

lias 


( a ) t r JK. 4I6. 
(£) Aarw/, ate. 
(e) Ihdm als. 
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has passed against him Because ho has waited for that 
uhicli maybe the louiidnunn ut'an adverse judgment, 
and ahenerer aii.udvei'Si jodginnit takes plane he loses 
In*- cost's. 


i8i$. 

Fostlb 


Vi 

BfiTKINflTON. 


Gibbs C. J. The PIiiiiiUlT t'jn produce no case in 
nliicli It bus been deteiiiimcd that lie is entitled to Ins 
< lists up to the time of paying the money into court, Iw 
>iot hiiving taken the money out ol loiirt until altcM 
judgment has been signed agaiiist linn. W'hiit pi ni¬ 
ello, then, can he establish It ha^ been decided, 
tliat where a Plaintiff waits for a verdict igiiinst Inin, oi 
<1 nonsuit at trial, he loses Ins co'its. Thai is on the prin¬ 
ciple^ that if he teiiiiinateE the cause in an earlier stage*, 
he may have costs to the tiinotol paying in the inoiiev, 
blit not where he has chosen to await tin* ^»al itistie ol 
the contest. It lias been held in the Knijr's Bencli that 
111 the disc of juilgiiieiit ns in the case ol a nonsuit, iht- 
IMaintiff IS not ent lik'd to Ills costs. My Bi other iiu~ 
'^awfU't tries to make ii di«ituicliun bet'vetii i jiulgnienl 
as in case ol n nonsuit, mill iijiiilguieiit c^l non /v i/i VVe 
■-tt no ground for it. So f.ir its any reisoii can bo .ip- 
plic'd to a case of tins nature, wc think the decision of 
the Court of King^s Bench on this subject is right, nnil 
that the reason of the case requires, tliat the Plaintiff 
should not be entitled to his ctMts; the pnithunotary 
must therefore review his toKatioii. 

Rule alisoliite, 


VOE. VI. 


M 
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i8i;. 


Maja. Shellt, Plaintiff; Miller and Wife, l>e> 

forciants. 


rine amended 
aubstitutiDg 
Oid Bm a iuu 
contum for the 
pansh of A* 
there being no 
such paneh. 

The Court 
arc not induced 
to amend Rnea> 
by the cLfficuU 
tics raised by 
purchasers. 


Johnson, Plaintiff; iame Deforciants. 

J^ LQ^ET Scijt. v'as permitted to amend two fines 

by substituting Otd BraUfiirdf a hen conus, for 

the parish ofupon an affidavit that there was 

no such parish os Bren^ord, and that the premises 

were situate in Old Bren^otd, in the parish •' 

he referred to Fhmer v. Bauatr^M (a). An objection 

hul been raised to the title by a purchaser on this 

account, unless tlic amendment could be made. 

.■ 

PerCtanam. The court will not in the slighlcst 
degree be swajfxl by die difficulties that a purchaser 
makes, as an uiducemcnt to amend the fine: but the 
amcsidment is, upon principle, proper to be made. 

Ftaf. 

(a) jlutetf. 303. 


a. 


Haceoorn V. Laing. 


The Defend- ^SSUMPSTT. The ad count stated that the Flain> 
ant 'taught JiJb auctimieer and aitent, caused to be put 

■ocdehvaac- , / . . - . 

tion. upon the Rp to by pubLc auction certain goods, to wit, seven 

condition that 

they were to be cleared away at the bayer'a esqieiice in 14 dayif and the fmee pud 
on or before delivery e if any lota remained uncleared after the time aliowedi the de- 
poait-money ahoold be fbrfeiiditbe goods resolcb and the Ion on rente made good by 
the prvient purchaaer. The broker gave a bought^oce^ which allowed 14 daya for 
receinog and delivery. Held that only the buyer bad 14 days to dehver^ but that 
the Bellrr was bound to debver initantlya 

Simbkrn That after a male of go^ by a vendori as upon defiulc made by the 
ftnt puTchaaci^ he cannot rccora* apdoat the fint purchaser for gooda baiguncd 
aadaold. ^ 

lota 
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lets of damaged hemp* and one lot of damaged hemp, 
upon and subject to certam conditions, which this count 
stated; the second of winch was, that the lots were to 
be cleared iiway at the buyer's expeucc in 14 days from 
the duy of sole, and the remainder oi the purcliase^ 
money must be pmd on or belbre 'the delivery of the 
goods. And the third was, that if any lots siiould re¬ 
main uncleared after the time allowed, *the*dcpojt 
money should be fiiribitcd to the piesciit propiietors, 
the lots resold by public or private sale, and tlie lossi 
(if niN|||fe^)gctlier with interest of money, warehouse- 
rent, ana idl charges attending the same, must bo nnuie 
good by the purchaser at the present sale. Anil tite 
PlaintiiF averred that the Defendant «us the j^diest 
bidder, and was declared the purchaser, at a certain 
sum of money; and after averring mutual^ promises to 
perform all things in those conditions of sale contained, 
he alleged for breach, that although the PJaintifi* after¬ 
words, and during ail the 14 da^e after the Defendant’s 
promise, was ready and willing to deliver tlic hemp to 
the Defendant, upon his paying lor the same, yet the 
Defendant did not within 14 da}s from the d.iy of sale, 
at the Defendant’s expcnce, clear away the lots, or pay 
the Plaintiff the purchase-money, or any part thereof^ 
but refused, and the lots remained uqclearcd after 
the time limited. Ahd the Phiuitiff alleged that be, 
after the 14 days, resold the goods at a loss, according 
to and by virtue of the conditions of sak^ and that the 
deficiency, and the charges attending such resole, toge¬ 
ther with the interest of money, and warehouse-rent, 
amounted to a large sum, which, by reason of the pre¬ 
mises and according to the conditions of sotc^ the De¬ 
fendant became liable to pay. There was also a 
count for goods bargained and sold to the Defendant 
The cause was tried at the rittmgs at GuildJiaU after 

Htlarif term 1815, before Gtlbs^, J., when it was 

M 3 proved 


18(5. 

HAOEDCMm 


Laihg. 
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1815. proved that the frtxids were put up tu bale on the con- 
‘ flitioiis (annexed to a calaloinie of the eoocLi) which 

Hagbdohn ' , , ” 

lire stated in the second count, and that the Oefendont 
liAiNSi was the highest bidder. He applied to take away the 
hemp iniRiediately after the salo, but it was then in pawn 
for certain duties, which miibt lie paid before it could he 
delivered; and he was therefore unable then to obtain it. 
The broker gave the Defendant a bought note describing 
the goods us bought of hi mnclf, upon the terms, amongst 
oihtTi., tli.it 14 djyb were to be allowed lor receiv¬ 
ing and delivery. A particular of the Plai^^Ka de¬ 
mand stated tJiflt lie sought to recover the^raiount, 
lo^olhei with interest, of the losb which had occurred 
*u li^i upon the iL'balc of the goods 111 question. On 
cvidomc, (the hist count describing a contract 
which dearly was not proved,) Hesi bcijt. contended, 
that the PlnintilT could nut lecover 011 the second count; 
that the conditions ot sole gave 14 days lor tlic pur- 
diascr to take away the goods, but gave no latitude oi 
time to the vendoi for dchvcring them, but that lie was 
hound to deliver luataiitly, which he had failed to do, 

. that the conditions o sale, and not the bought note, 
constituted the contract between tlie parties; that even 
it the bought note could be called m aid, its true con¬ 
struction did not give the seller 14 days lor dehvery; 
but that if it did, the Plaintiff had not declared on 
that bought note, but on the conditions of sale annexed 
to the catalogue only. SAqiAerd Sohcitor-Gencial, for 
the 'Plaintiff, cemtended, that the seller had 14 days for 
delivery, as well as the buyer 14 days for taking away 
the goods. €hbbs C. J. thought that the 14 days were 
kllowad' to the parchaeer as a oonvemeooe to bun for 
carrying away the goods, but that the seller was bound 
to deliver them at the first or any moment of the 
14 days; it was impossible that the seller could have till 
the last moment <#he 14 days for deliveiys unce the 

pur- 
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upuii nut Lakiug lIiv guud^ nwu> wjtliiii llic 
i4ila}d, tu jorluit liu depo<iit. ISJiepAtid then vc~ 
sotted Lu tlict count tor goods burguJiiud and Mild, to 
which Jiisf objected, that as the PlaiiitilT hod taken upon 
iiiuisell to K'scll Utc goods» he had repiiduiteLl the uilo 
to the Deleiulnut, niul could uot'iiow recover as ten 
goods biirgainctl and sold; aud furthei, tliat the parti¬ 
cular which the Piuinlitf had dehvcied, fontfned hl^ 
demand to tlic loss on the resale, .iiid pieclndjU linn 
liuui reeoveiiiig ior goods barg.inieti and sold. I'lie 
jury J^uiid a veidicl foi tlie Pliuiitilli subject lu the 
point reserved, whether the Pluiiitill, under these cii- 
cunislaiiccs, was entitled to recovei. 

Accordingly, Hi’ii in this term olit.uiietl u nilc »/si 
to set aside the vctdicl and qiler u iioiisiiit, relying on 
the some coiisLiuction oi tlie cnntract on wliicJi he hatt 
insisted ut tlie ti lol. 


1815. 



IlAbBnORM 


V. 

Laim. 


ahejfiturd now shewed vause iigiiuist tins rule. Lie 
urged that the resale was no Ijui to the riuiiitiirs re¬ 
covery Jor goods biiigamed and sold, as had been held 
by Lord Elleitboroug/i C. J. 111 the case »( Met lens v. Atl- 
tock (a). The special cuuliact ouablot the PlamtilT to 
resell, so that he docs not by the resale repudiate his 
contract, and tins is a term ut the contract which the 
law would JJiiply, nltlioiigh tt were not expressed; 
therefore it is not necessary tliat it should be specially 
declared on, but the PlaLUtiiT may msioj^ on the contract 
of goods bill gained and sold, ultliough he resorts to a 
resole. Whether the seller has or has not sold to any 
one else the goods which the purchaser has rejcctctl, 
cannot alter the PlumtilF's right to recover for good'* 
bargained and sold. As to the particnlai, it only points 
out the trunsBCtion upon which tlie Plaiiitiff’s demand 


(a) nEsp-N.Pm Cat. ajc. 

M3 
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H^csFDomr 


V. 

TaAinc. 


is founded; it docs not profias to state the technical 
description of the Plaintiff’s right, and to shew on 
whidi count he intends to proceed. If indeed it had 
spcciBed one technical description of the Plaintiff’s 
claim, perhaps it might have been deemed to exclude 
another technical description of it; as, for instance, if 
It hod stated that the demand u.is on the count for 

I 

money lent, perhaps the Plaintiff might lie precluded 
from recoi'cring on the count for money had and re¬ 
ceived, uhicli he did not particularize; but thtit was 
n<it the cnhc here. The meaning of the bought note iii, 
that tlic seller slionid have 14 days for dclJv’cnng, and 
rhe buyer 14 days for receiving the goods. 


‘rhe Conit {b) relieved Jiesf. The main question is 
on tlic constn'ction of this contract, as it is to be col¬ 
lected from the conditions oi sale, and the bought and 
sold note; and taking the two together, wc tliink it is 
clear, not that tlic seller should have 14 days to deliver 
the goods, but that the purchaser should have 14 days 
to take them away. Uc must have a reasonable time, 
within which lie may cake them away. The seller may 
be ready to dehvxT tlicm at any tunc. If the purchaser 
do not take them within the stipulated tunc, a penalty 
is inflicted on himhe forfeits hjs deposit; he is to pay 
the loss on a resale, and Interest on the loss. It is thero- 
fiirc unnciccssaTy to dwell on the oth^ point. 1 would not 
unncccBMirily differ from Lord £J/endorai^if but I much 
doubt, whether this can in any manner be considered 
as a case of goods baigoined and solcL Here is a par¬ 
ticular contract, that on paying lor the goodsi, and tak¬ 
ing fhem away at a certain time^ the purchsiser diall 
have the goods; but if it be a contract of bargain 
and sole, it certainly is subject to a condition; for 

(a) Heath J. was absent on this day, and during the icsidue of 
tiiu teim. 

if 
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if the purcliascr do not take the gotxls witliui a certain 
tune, the seller may, by the terms, rescind the contract; 
he may resell, and if he resells, 1 think he shews his 
dissent to the contract of bor^in and ulc. I tlirow 
this out, that I may not seem to have altogether as¬ 
sented to the doctrine that has becr^ contended lor, but 
1 think this case must on the merits be decided against 
the Plaintiff. , 

Rule uLsolute. 




HAOEDOaM 


V. 

Lawo. 



Leigh v. Beetles. 


Mnj 3. 


this ease the Defendant put in bail to the action 
on iith November. An cxce^ition was entered on 
the 24th of November 9 but in the mean tiiAe the Plain¬ 
tiff hod commenced mi action for an escape, in which 
he recovered. The bail nc\cr justified, but the De¬ 
fendant had nevertheless applied to the filazer to enter 
on the roll the recognisance ot the same bail, which it 
IS the practice of that officer to do, if required; for not¬ 
withstanding that the bail arc rgocted, they still stand 
as bail in the filazer’s book, and though the exception 
appears dn Ins book, it never appearb thereby whether 
they have justified or not. The sheriff hod now sued 
the bail below on the bail bond, nnd they had pleaded 
camperuef^UiU ad dtem^ whneupon Best Se^t. moved 
for a rule nisi to take the bail recognizance off the filc^ 
under an apprehension that the boil would prove their 
issue by the production of this rcconl, against which 
the Plaintiff could not aver. The Court at first intU 


IF hail above, 
who are ex¬ 
cepted to and 
have not justi¬ 
fied, afterwards 
procure their 
recogiiixjuiccto 
be put on the 
roll, the Court 
will, at the in¬ 
stance of a 
Plaintiff suing 
on the bait- 
honil, cause it 
to be taken 
off, that the 
Defendants 
may not prove 
bv that evi¬ 
dence the issue 
of rojflpeme- 
runt ad dternm 


mated, that the evidence of the recognizance might be 
met by eridence of the rqeclion of the bail: they 
could not perceive fbr what honeet purpose the bail 
should BOW alter into this gratoitoui undertakings but 

M 4 tlu^ 
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thcj conceived it would be no answer to the bail bond, 
to shew a recognizance voluntarily entered into, when 
the sufficiency of the bail had not been allowed by tb'' 
Court; It was not, however, fit that the sheriff* should 
have to encounter that difficulty, and they granted a 
rule msi. 

Sheflher 4 SSolicitor-Genei al now sliewcd cause again&t 
this rule. He contended that the Defendant hod done 
every thing which was incumbent on him, having put 
in hia bail in due time. If the bail did not justify u'lihin 
four days after exception, the sheriff's officer might 
hiLvo ti'cated them as a nullity ; but it ivos by his own 
iicglcet that he had subjected himself to the action 
fin the escape, wlide the Defendant had been guilty 
of iio lu^lect. 

Tlif Coiarty intci ptv>iiig, observed, that it was not the 
question there, u lietfaer the aherifT had misconducted 
himself but whctlicr .there was sufficient ground tti 
take off' tlic roll the recognizance of bail, because, 
standing where it did, it testified a falsehood. The 
Court thought it ought not to remain. The remedy 
of the sheriff is by proceedmg on the bad bond if the 
Defisndant^ on tlieir plea of eomperverwift give that 
recognizance 'in evident, the shcrifi* had no ojqiortu- 
nity of controverting its truth. The Court therefore 
thought the rule for taking the rocognizanoc off the 
roll, ought to be made sbsolBte^ because otherwise that 
record would enable the Defiendants to prove at the 
trial a fiiet wld''h was not true. 



Rule absolute. 
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Wood v. Brown. 

this CHSC tlic PluiTitiff' (Jeclnrctl Hir a HIh'I wriltcii 
ond published concerning him *in Jus trade of a 
victualler, which lie desciibed in his dccliiralion us 
purporting that the Plaintiff’s licerwd^nf*a bud 
quality and sold by deficient measure, and that his 
other liquors and the treatment of his gui^sts were 
bad, and that his house, (meaning Jus [juhlic hou&e,) 
was, I'roni those circumstunccs, n iiiusmiLc, and there¬ 
fore that another public house was niiiLh wanted by 
the neighbouring inhabitants,” and averred special 
damage. The Defendant demiiired generally. 

JLens Serjt., in inipport of the demurrer, cited Zenobio 
V. AxteU{ci) tcni\Mait 1 anAv.G(MHe^{b') , and oh^erved 
that this was a novel attempt in pleading to declare on a 
libel, without '.ettmg out the verj* words used. 

Br^l Sei^t, cortlKit uigeil, first. That the declaration 
was sufHcieiil; secondiy, that if defective, it was deler- 
live in form only, and could not be taken advantage of 
on a general demurrer. First, It was qioiigh to set 
out a libel according to its substance. The Qtieen v. 
Drake (c). HoU C. J. there says, ** you may describe a 
libel by its sense and meaning, thus, it is a good infor¬ 
mation, to shew that the Defendant made a writing, 
.md therein said so and so^ translating it into Latin, 
In ZentHno v. Artell, the point was but little considered. 
So, it is sufficient to aver that die Defendant used wordh 
impoung the crime of felony, idly, Hie declaration 
shews an imputation on a tradesman, that he sells bad 


(69 



JWrtf 3. 


It ]» not lui 
ficient to de- 
tlare that ih^ 
Defendant 
pubhfthtd a 
iibel concern' 
mg the Plain¬ 
tiff in hii tndie> 
purponmg 
that hia heei 
V as of bad 
quality and 
sold by defi¬ 
cient meaburc, 
the libel Itself 
ought to be set 
out- 

And Jt 18 
bad on grnenil 
demurrer. 


(a) 6 IVriif Rfpa 16a. (A) xEmU 4x 6- (r) %SMe 661 

gooda 
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Wood 


nt. 

Bncmv 


goods to hjs cuBtoniei's, which is a bufficient cause of 
action: it is substantially sheivaj and the not setting 
out the express words Is merely want of form. 

Eens in reply. The effect of a libel cannot be set 
out without any statement of what the libel contains. 
By tins mode of declaring, the Plaintiff deprives the 
Dclbndant'of the advantage qf demurring or moving 
in arrest of judgment, or bringing a writ of error; 
cither of which he might do, if die supposed libel, 
when set out on the declaration, contained no libellous 
matter. At the time when the Queen v. Drake was 
ruled, there was a necessity, which docs not now exist, 
for a departure from this rule so lar as to translate the 
libel into Latins because all pleadings were tlien m 
that language. Tins ibim of declaration leaves it 
wholly in the judgment of the Plaintiff himself to de¬ 
termine whether a writing is actionable. Tlic law 
requires that in the first place ttic very Iibd itself should 
be shewn on die dedamtion, and after that, the PlainUET 
may add what he will by way of innuendo. 

Cur. adnh fndl. 


The Court on this day gave judgment for the De¬ 
fendant, upon the ground that the Plaintiff, this 
mode of declaring, withdraws from the Defendant the 
power of calling for the judgment of the Court on 
demurrer to the words of the hbel, whereas, if he states 
them upon the record, the Defendant, if he tliinks fit, 
may demur, anid bring before the Court the question 
s^cther they amount to a libel. 

Judgment for the Defendant. 
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(lOODsox V. f'orbi:.*;. 

'^IIESE were two XLCtioiis oii a policy of iiwurancp, 
and tliu declarations contained also a cijuiit ^L>oii 
an award mode under a reference tlic PlaiiitiiT on 
die one band, and all the uiidcrwi iters on tlie policy 
on the other hand. Upon the trial of the cause at the 
sittings after Htlarjf term 1815, before G1&65 C. J., it 
appeal eth that the ugreeniciit to refer, and the aivard, 
were each written on one stamp: for the DiTciidant, 
zt was ohjcctcd, tliat os many stamps were requisite as 
there were underwriters. 'Flie evidence, however, was 
admitted, and the jui^' Jbiind a verdict for the Plamtifi^ 
Eubject to the point reserved. 

721 ^ 5 / ill this term mo^ccl for » lulc msi to 

set aside the verdict and i-ntci a nonsuit, contending 
tliat this ease nas disiinguisliablc from those that 
would be cited, because lieu* the awaid wan sought to 
bo used, not between the Plaintifl' and all the under¬ 
writers in a xmibs, but between tlie PlaintilT and this 
single Defendant, and was thereibre more like tlie ease 
of Cydqf V. Day (a), whcMe n Icsbor made several 
contracts with several tenants respecting separate 
lands on the same instrument, and the stump after¬ 
wards affixed was appropriated to one name only, and 
could not have been applied to any other, and th^ 
other contracts were struck out. Gilby v. Lociyer (£) 

It wras held that sqsarate debts due from two different 
persons could not be comprized in one affidavit on 
one stamp. So(r), wliere four corporations bod been 


Maj 51 


The iprenl 
unclervn Lteri 
On ihr lame 
policy have 
such a com* 
mnijiiy of in- 
lerest in llie 
subject in- 
•urpflp that if 
l7icy all ajpnee 
to refer the 
riemanci of the 
aasiirLd on that 
policy, r>ic 
stamp for the 
airrrc'iripnt to 
rLftr, (11(1 one 
stamp fur the 
avkarcl, are 
eufTicient. 


(n) li^iUfiSSE. 

C/b) I SI 7* 


(tf) fov T.JlfelJt flAfW7i6- 

admitted 
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GoOUiOH 


udimltcd by onu instrument, four separate stamps wci c 
recjuired. The Court granted a rule tiist. 


Foiibes. Shepha d Solicitor-Gericrii], in shewing cause against 
this mle^ adopted the language of a recent treatise (a), 
as admirably expressing the piinciple which was to 
govern this case. ** The distinction estabhslied,” he 
caid, wlis, liiat if tlic interest of the parties relates to 
one thing whicli is the subject-matter of the instrument, 
or, in other w'ords, if the instrument aflecU the separate 
intcrcMs of bevcial, and there is a coniniiinity of the 
''riiiic biibject-nmUei ns to all the parties, there, a siiigic 
slump Mill be siilTicicnt; but whcic the p.irtieb have 
<-Lpai.ite ink rials ih sjveial snbjoct-niiittcTs, there might 
lo be .1. sip.irdtesldinp tor each party, against mIioiii, oi 
III Mhe^e Icisoi.i, the iiisti ument is oficrcil in cvidciifa;.” 
Ilcie, 1 hough tlie interests ol .ill the iindciwiiters are 
several, tlie\ all ielute to ilie ssiiiie thing, uiiil su the 
case lb clibiiiigiiish.ihle fioiii Cophy v. littij. If tlirec 
paitncib on cue side, and llieir ilebloi on the other, 
lefened ii dciTiaiul of .i debt, though it ivere agreed 
tliAL the arbitrator bhoiild nwaril in what shares the 
partneis should ic'cene it, that ciiciuiisLinee would not 
lender tlirec stamps necess.>ry. In the c.iseofn debtor 
compounding with his creditors, one staiiip only is 
necessary. 'Ilic subject of tins iiisinaiice is entire: the 
undcmiriLors do not severally insure specific parts of 
the goods. There is the same ground for requiring 
two stamps to a joint and scwerid bond, where the 
Plomtsif severs in action. He ated the cases of the 
‘'Bridal Dock Campat^ v. Wittiam (A), Bakct v. Jar~ 
dtue (c), and Boaoea v. AsUt^ (d), This case is wholly 
distinguishable from Gilbp v. Lockper. 


(a) PbiUipa*i Treatue om tie (r) 13 Eaitt ijs- n. 
La^w Evidencef %d edit 389- (J) 1 JVgfi; ^74- 

(&} Davis Va ffUItamSp I3 £ast^ 
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.md Vat^kaii Sltji., in siippoit ol' tlic ruic^ 
.idmitte<l the piiiiciptcto bo is slatod, mul tliopiopnoty 
of the decisions rclcncd lo, l .it ii.iuh tlici weie ina])- 
lilicnble. Ill all the cases ctti^l, the iiileiests, though 
scpai ate bt lore, were unitod bj the (*flotL ol the .igive- 
ment, but th.it was not the case liure. In 111^111.11110 
causes a separate stamp fi>r each iiiulenciitei is neces¬ 
sary oil the consolidation rule, whicli ly an uisi.iiice 111 
point. Ill Boaxn v. A^hUy the cinulilion of the liuiid 
made uacli obligoi answciabic for the aclsiil thuodicrs. 
In the Bt tst<d Duck Coiujia/ttf \ ItiUiums, the object uns, 
to raise one aggregate fund. In a dciHl ot coiiiposilion 
the debtor conveys all his profTcrty to li ustex's to make 
all aggregate fund. ITcrc, neither the submission, whicli 
was of several cauhes ol ncluus (there being here no 
consolidation rule,} nor the aivani, n bidi n ip, that the 
Defendants, nicaiiiiig each ol iheiii, shall })iiy 7; fx.*! 
cent., eflected any union ot inteicst betwevn tbe fMirties. 
An attachmeiu obtained agimist one (ui iioii-paymeiit, 
could not be enforced uguinsl another ol them. tSc*- 
verol underwriters caiiiiot he sued 111 one action , their 
contracts arc several, 'i'hc case ol piutiuis dillers, loi 
there, all is liottonied on the same contrucl. 

Cur. adv. wtU, 


1S15. 

GuiiiffiON 


V. 

roiipus. 


Gibus C. J. now deliveieil *the judgment of the 
Court. These causes liave stood over lor judgmenL 
Each of them was an action on a policy of inHunuicc, 
with a count 111 the dcclarulioii on an award made hy 
an arbitrator, to whom it was stated at Uic trial that th% 
parties luid referred the matter in dispute. An olgec* 
tion was taken to the Plaintiff’s cose, tliat the award 
produced, and the agreement to refer, had each but 
one stomp; whereas eadi of tlieni, it was uiged, in- 
cludcTl the inteiRsU td* the Defendant, and ol all thr 
other underwriters, and comprehended in effect as many 

fvpnrati 
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FOHBEb 


separate agreements and separate awards as there were 
underwriters on the policy. We think it impossible to 
iTcctde that, in the present case, more stamps than one 
were nccessar}', without disturbing decided cases. It 
wns admitted by the counsel for the Defendant, that in 
a case of composition by an insolvent debtor with his 
Cl editors only one stam]i is necessary. There the di^ 
ferent creditors have cucli a separate remedy against 
the insolvent debtor. Tliey have no joint legal interest; 
yet it has been always considered that upon such a deed 
one stamp is sufficient. Such deeds have always been* 
received in evidence without objection; their legality 
has been acquiesced in on the principle, that all the 
creditors have a common interest in the joint fund. In 
the case of Baker v. JaWmct all the mariners in a ves¬ 
sel conveyed their interest in a prize to an agent. It 
was objected that tliey hod each a separate interest, and 
that there ought to be ns many stamps as persons In¬ 
terested. It was onsw'cred. It is true that when the 
agent has sold a priz^ each claiming his share must 
ossei t his claim separately; but they have a community 
of interest in the joint fund, on the proceeds of which 
each is hereafter to assert his separate claims; and that 
cominumty of interest enables them to convey by one 
deed, with one stamp. Another case aro«c on the 
subscription to die Bnstel Doric, in which a number 
of persons had subscribed an agreement that each 
would subscribe the sum set against his respective name* 
Tins was an agreement by several for a subscription to 
one common find; there it was held that one stamp was 
sufficient, because though the parties might acquire s^ 
psratc interests, or sul^ect themselves to separate obli¬ 
gations, yet uU contributed to one loan, and therefore 
one stamp sufficed. Burroughf of counsel for the De¬ 
fendant, admitted that he could not' distinguish that 
ca«e from BaJeer v. Jardtncm In the present cose the 


II 
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agr^inent is between the assured and all the under¬ 
writers on the policy. All have eui equal interest in the 
matter irisurcdf all^Mog equally interested in the pre¬ 
servation of It ; for if It is preserved, none of them arc 
liable^ It is true, that in a court of law, on the question 
whether the assured had a claim on any one uuder- 
wntcr, his claim cannot be mingled with that of cither 
of tlie others; but it is equally true that all have an 
equal interest in the question of the liability. Here 
die parties agree to reicr the question, what claims urise 
on the policy; and this, wc think, is such a community 
of interest, that one stamp is sufficient. I liuvc oniittiMl 
to say any thing on the case of Bottxu v. Ashley^ in this 
court, because there aras a diflereiicc ol opinion at the 
bar respecting the legal efibet'of tliat ins^ument. It 
was argued by my Brothers Sftepherd and liasfiey that 
each obligor was answerable for tlic performance of all; 
now if each was answeiablc for all, the question did not 
arise; but the report docs not shew how tliat lact is. 

here stated that he was possessed of a o<^y of that 
bond, whereby it appeartd tliat the words were, tliat 
each was bound for the others of dicmO If that agree¬ 
ment was, that each should be answerable for the other, 
the subsequent words of the condition, that each should 
attend the meetings. Sic. would refer to and give effect 
to that agreement; if the agrechnent was, by each for 
the act of himself singly, then the subsequent words 
would not go beyond it. But it is immaterial to the 
present case, and I have not relied op it. 

Rule discharged. 
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PiijLirsQN and Bkewek v. Caldm-lll, 


The Court will 
not upon mo¬ 
tion enable a 
prisoner to set 
off in a sum¬ 
mary way a 
debt fat which 
he has obtained 
no judgment, 
against tlic 
Plaintiff’s 
exeuiJtiuii 


'Y'HE Plointifig had recovered a judgment for 143/. 

debt and costs, pgauist the Defendant aloncj and 
had taken him in execution, 'fhe Defendant and 

I I 

hfeUen hud sued die PJaintiJIs for a rlrbl of 11 
OnslffiJ Serjt. moved that cither die Dcicndant 
be permitted to •-''t off tfiia debt uguin-;! rhe jndiiincjit, 
as far as It would extend, and pay onlv >lie cliA<Tcr.c 
to the PJaintiilb, and thereupon Fie disclwigitl oul ol 
the custody of tiic maishal as to this suit. or clbr, that 
he might be purmittcd U> pay L15/. into court lor tht' 
account of iLimsolf nn<> Mckortt and pay over to the 
Plaintiffs only the nssiduc. He stated that he waii in¬ 
structed that Mflfon would become partv to the rule, 
and he cited Bohn is v. (a), adopted in Butter's 
N. P. (6), and Hall v. (My (r). The Court observed 
that the ca'-c in Barnes was very involved: they grant¬ 
ed 8 rule nisi, cuiiditiunally that Helton would bccoiin 
jiarty to die rule. 


On this day Co^t^ Sei^L appeared lor Helton, and 
consented only to the second alternative, vi/.. that ii$l 
should be paid by the' Defendant into tosurt for the use 
of himself and IkhUan. 


Best Sc^t. slicwcd iur cause a^uinst thr rule, that 
' the Defieiidant and Melton had not yet obtained judg^ 
ineiit against tlie Fliunti£ for tlicir debt, and the 
Court would not try the cause on alfidavitb. 

Gibbs C. J. In all the cases cited where the Court 
has been desired to relieve the party by way of scUoftj 

(a) Airaw, 146. (^) 3dedit.j36. {e) PulLii. 

It 


M 
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it lias Iiclmi tlic sel-i>tri>f one cxL'cutiuii against aiiothcrt 
anti 11 has Ixtii al too lute .1 stage ot the tuiisiC for die 
party to ai.iij Iniiiscli' ol tin set-oil bi stay ol plea^ 
svhicli hcK* IS not tiu* ca^e, ami iluTclore, eieii suppos¬ 
ing to be out ol the (.k.L‘, theio is no instance 

sthcre the C'ouits hate inieitt.ii.'il to Osl.ibhsh a slI-oU 
aguiUbt a luilgineiit, vs lien iJie party niipht try that ijueb- 
tion in an action. 'llie nioiiieiiL tins dillereiice be- 
tivccii the pri'sint case ami all the oilier cases cited 
npiicaieel, it svas too luicible to be ssitbstoiHl. 

Rule discharged. 


1S15. 

PlIILIFSDN 


Caldweli. 


Stdm V, Demandant} IIci.mk,T enant} AubTEN 

.ind Aiiolhei, Voneliccs. 

n -MlGAlN’ tiT]il ^ ilr rnrollr J to iiiiikc fhc U'lianl Lo 
iho jnc'cipi.* loi Milli'iitHP ii Ltiiiiiiioii iLLCiAor\, Lon- 
\03wk iinoiijr^t otIiLi pmiii'-illic* fW/fV/2/, coJilAiiiing 
6 £i( u's 3 louils priulies, .111(1 a jm-cu orpa'-tiire 

Kiiiil iohiktI^ :i p.iit ol Alointt^s ITum^ but nuw ihiouii 
iiilci, and (ormin^ pari ot llu* (\/x*.Itazi\ and 
n\o londs and 33 pntlu's containid lIjl* lullu\MJij:r 
j^enoral uohN applicable to tlig wliolu of tlic paiccU 
ron-vc^cd the deed^ “all winch liiiida nii<l licrcdita- 
iiients aie bitiialc in Ihepuiisli of Gjcai Canjwd^ 111 the 
county ol J 2 ojstfi and were laic and now uic ni the 
Icnuie of C\ //;//, oi* Iin uiKlertcnaiits, Jiiid ihr baiiie 
foini ur in.ikc the iarni coiiunordy calicd Kni^hion 
Vatk Farm^^* Pursuant hereto a recovery wab suflercd 
in Tiifniif term, 53 of lunds in in cal Cat^onL 

It had since been doubled wlictlicr the piece of grnundi 
foi merly part of AIui ? tr e*s I w us not in the pansti oi 
Hamjn-estoji^ and not 111 Gicaf Caif/otd. It was sworn 
that the fiisl vouchee, who was tenant for lile,had been 
Voi- VI. N in 


Afaj j. 


Wliprc a deed 
til lead iIjc u<>c« 
<il a rLCfi\cry 
roiDo^ ril land 
li) a iiiiiiiile 
spicifit <li> 

M npuniii and 
alttru arils 
jr](*(ll i^rinc- 
ral (ks N|ilion 
(jf lliti p insli, 
w1iJ< was 
fal'iL as to a 
])arLKular par- 
clI, and llie 
riTf^vi 1 > 
ciHcd iJiiit pa« 
rj'li 9 (he 
Court jieniut- 
led ihi pin&h 
iviicrtiii that 
pan il Ij>i Lo 
be added in 
the recovery. 
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Demanduiu 


in the seism oi this parcel as part of Knighton Path 
Farnif along witli the icsidiic thereof, as purccl of the 
entailed estate, and that it liad been with the rest in the 
occupation ot his tenant Hill, that it was situate in 
liorset. that there was not, at the date oi the deed or 
since, uny parcel ot Knighton Patk 2 'mm within tlic 
parish of (treat Caii/ord winch nnsivcred this di'^crip- 
tioii, and that the vouchees intended this piece ol land 
should pass, and the entail thereon be barred. Upon 
tills stutement Bosanquet Serjt. moved to amend tlic le- 
covery, by adding the parish of//cnnpi < s/o», upon the 
authority of Kambe v. Reaston {a). Tliough the de¬ 
scription of the parish in the deed was false as to thi» 
close, the deed coiiLuned a sidlicicntly true di^scnp- 
tinii ol the close to pa's it, iiotwilhstaiidiiig tlie lal'-e 
addition. . 

2 'hc Coitil iclerrcd to the distinction takeil^in 
CHSc‘(A),t1iat if a true certainty had been in the first place, 
os if he laid bargained and sold (the tenements, &c. ni 
tfie teniiieof fFirt. Gni diner in the jiaii«h of St. 

Jlolbinn,) time it w.is agreed that the tcnonient'. shall 
pass well oiioiigh, iiiitwitlistniidiiig the .idditi.ni ot tlu 
falsity, lor «///< pit inutile non vititifin ” 'J'he present 
case dilloicd lioin Jimefie’s in the inode wlich that 
distiintlon lecpnred, tor here the detailed true dcsLiip- 
tion came flrst. And on the authority oL Lamf'e i. 
Itcasloii tlie\ pci nutted the amendinent. 


( ij s. ;o7. 


(*) j 
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1815. 


(IN THK KXC’HEgLF.lt-CIIAMBER.) e. 


Hav KIN'S t. RAMSHOTJ'ovr. Ill Enor. 

f 

9 

w IS a writ of error bioitj{lit to ri’\ir'-e .1 
judgment uf tlic Court u( King’s Bi'AlIi In .111 
action of a<isutnp\it against the Derendaiit below .done, 
where the PLiiiitiif below had in some ol the louiHs ol 
Ins drclar.itioii stated that tlie Defendant beJow' and 
one II PhdUpij who had sinee biH-oine a b.inkrnpt .iiid 
obtained his ccitificatc accoidiiig to the statutes, were 
indebted to the PlniiitilTs below fbi work and labour, luul 
eoiiimissiop, due to them troin Oic Defendant below and 
If. P/nllipt^ and tli.it the Deieiidaiil below and Phillips, 
before he became a bankrupt, pioiniscd to pay, and 
.i>crred abrcacli, that thcDeli'iid.'Uit below, and II. Phil¬ 
lips before he became a b.inkriipt, and the JX'knd.uit be¬ 
low since the ba ikiiiptc^ uf/V^n'had lefiised to p.i} , 
and in otlier counts the^ stated that sincePlullijis bis anie 
a bankrupt, the Defendant below w'as indebtnl to the 
PJaintifB below lor moiifylcnt to the Defeinlant heJon; 
and that the Dcicndant below, since P/ullip', betaine .1 
Kankrujit, promised to pay, and breach tliu} he hail not, 
since Phillips's bankruptcy, paid. After jiidgrneiit by 
ml dtcii and a writ of inquiry, the PloiiitilT !>elow had 
linal judgment for entne damages. The Plaiiitiir 111 
error assigned for ci ror, that in the ilcclai.'itKiii, t.iiises 
of action were joinctl, which could not he so bv tlie law ol 
the land, inusmuch as the promises in the seven 
counts of the declaration wcic .alleged to have been 
made by the Defendant below and II. Phillips jointly, 
before Phillips became a bankrupt, and the proinises 
and undertakings m the remaining counts were oUcgcil 
to have been made by the Dclcnd.ant below only, suite 
PhiHtps became u bankrupt, which could not by the 

N 2 law 


Counts iipcn I 
|»ruiiijsc by llie 
Ikti ikUiu tihI 
jinollit r> ^ lu ( 
biviiiiif; a 
luiikrupl ifsil 
(ntiliL AUilr 
ID ly be jouicd 

111 Xa TLlKiJI 
agsiiKt thb 
solvent ]i ir'iii r 
ilom, With 
Lounts uii pro* 
jiiiscs h) tbi 
Ui rrruhni 
Mill Iv IIUI lllf 
clIili bicurii 
»i baiik.rii|it 
Bnl till D«*- 

filUldllt flilglit 

|i]i id till joint 
ifiTitrsrT 111 
.tbdurriiuf. 



CASnS IN it ASTER TERM 


1815. of the Iniid be jniiircl or or sued ii])on ill 

one and tlic ^Siinic dcclnratinn. Tlieic was si''»o the 
/jencral assignment of eiroj. 

Ramsiiottom. 

In Error. 

GifJmiU for the Plaiiitifl’in.ciioi, contrnded tl1.11; 
this \i:is a iiji^junHler of aiiion. It was cJl.ii that li no 
bankiiiplc}, ]i ul iiitei'vciKdj n euunt ^1 iting ii pioiniso 
by the two j<iintly could not bo joined willi 11 Loiiiit 
stating a pionusc bj oin-ni (lie two bipai.iteh. Tins 
is inaLeiially dislingiiishablo 110111 the nt a debt due 
to nr fioiii a **111 vi\iiig p.iiIncr (r^), whirli^ itwashokb 
might be '^it off ng.nn^t ii dibt duo by him in his sole 
right, ioL th.il, by the hur\ i\oi'-hip, bceonies the sole debt 
of the pm ty sued I101 c tbi jiriui i ouiiis h i\ mg stated a 
debt due friiin the DiTeiidani below ,md the btiiikiu)iL» 
the Deieiidant lirluu could not -it od ngniiist tliat debt 
a debt duo honi ihoji].iMitilf below to the defendant be¬ 
low only. The inconvenience as, that the bankruptcy 
is not a dischaigc of the debt, but only ol the person 
of the bjiikiupt. AVhcie tlioio were scseral Detcii- 
daiith (A), and one of thom only witlim icacli of piocoh, 
and the joint contiacl was pleadc^l 111 ahateinent, oiieot 
the judges now on the Kaig^ Beiicli iinciUed a rcpli* 
cation, that tlic other persons jointiv Iiabieweie m 
ScoHanJ, and had no g/iods, lands piopeity, witlna 
tlie jurisdiction ol the Coiiit, by winch tlie\ iiiiglit be at¬ 
tached, but the Court held, that the FlaiutilT could not 
by tlicbc fiicts entitle Iiiniself to sue on a |oiiil contiact, 
n!« a !»Gvcral one. Might the Dofendant below hav*^ 
pleaded in abatement the joint contract with a tiaveise 
of the bankruptcy of ^ Hint would be an 

oqiudly novel attempt. If the Plaiiititi' l>clow nuiy re¬ 
cover entire cloiiiagcs on this declaration, the Dcfen- 

(d) Shjtper VmSiJiiJioiref 5 IWm {ifj S^ir/>pai i/v BaiI^Uf6 T^rm 

j 27 - 

dant 
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Oant beluA%, (o wluiiii n ul aLluMi wuiild thoicby 

nceriio, siibbC(|iii.iit to ihi' bankruptiv ami cvitificulc of 
to J*/ulltp\ Icfi ^onti ihuiKjn, couM hn\t* no 
It'st to liiiw ittiKli cii tlic* cltLKn.iifc^s ivcrio ic- 

cinoml in rr<H|K*Li at lliojmm (.Iritmiul, Mid haw niucli 
in lo^pcot ol Ills scpaiato iU'bt. Tlio inlo is llie b.inie 
in tort. 11 a PLnntifl sues U\a Vai ,l joint toit, lie may 
rreoM'r ngainst oik' lot a separate toil* but ii he 
giies evidence ut a joint (oit, lie Laiuiot allei wards pro¬ 
em! to rrcoier iii the siinc ^eidiit fiuthei damages foi 
•inothtr tort l>y a singh* Deleiidarit. Tlie Court of 
King’s 13eiu li have lield (h) that l^llele one o! se\mil 
joint Luiitiactors is a certificated baiikiiipU the joint 
coiiti.ict nui} iieveillieh'ss be pleadal in abatement, and 
that a lejihcatum that thejciinl contititlorib a baiikrupty 
and has obtsuiud his (ertificite, is bud upon demurrer. 
Yd that deilaiatioii and lepfiLatiun together place the 
Pltiriilifr exactly in the s iiifc s/tieitioii jji uhich the 
Pliniitj/r below pl.LCi s liiinsiIt by this dcilaralion, viz. 
that he lusi-ts on a joint (oiilract .ib sole, a\erring the 
same evciihC as in this case, lor not jmniug in the buit 
the )ninttontr;iclni. In the case of XoAt v. la^Aam {b\ 
it WAS litld lluit upon the Etatiitc lo c. 15 the pro¬ 
per course i'^, ^vheie oiii‘ ol several joint contiactors 
pleads hib baiiktuptcy and ifTiificate, Ictr (he PlaintiiT 
lo enter .i 7iollr2'9 0btq?ii against and jirocec'd as to 

the other. 


C/inwofI for the Dcfomlurits 111 error There is no 
mi'jouider in the lorni of action; the onU r|uesliun is, 
v^hetliei there is a inisjoindoi in the cliiU.iclei o( the 
party sued. Thcic is a strong analogy bctwcH,ii tliia 
case and tlie case of a iiaitner dying. The babdity sit- 


(a] Bovril v. 2 Mcule 

fS/ aj* 



{ 1 ) 1 f^Vi. 89. 


t8i 

1815. 

i - -1 

Hawkins 

V 

RiMviioriOM. 
In JEmir. 




tadics 
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IB15. taclics alike to the solvent and to the surviving partner. 

There is H material distinction bet'll ecu the cabc, where 

Uawkxks 

one of several joint creditors, iiiitl one of several joint 
Ramsbottom. debtorSf becomes a bankrupt. In the fiisl case, tiu* 
In Lrror. assignees of the bankrupt must join 111 suit; in the 

other, the debt may be recovered against the solvent 
partner only. Uovtll v. IVood is in favour of the TJain- 
tifT 111 hrrol, for it blicvvs that the joint contract ought 
to be pleaded iii abatement, and cannot otherwise be 
taken .ulvtintagr of. It is ii most material ciicumst.ince, 
too, that It there appeared on the plea, that the bank- 
ru]it was btill alive, which docs not ap^ieai on this de¬ 
claration, so that this is rcdiucd to the caveot survivor¬ 


ship, lor the continiianLc ol liis life cannot be mfurred. 
It the Plaintiil' unite in lih. dcclariitioii demands nguiiist 
the Deieiidijnt jointly 'viitli anothci, and demands 
against the Defendant solely, he niaj'lecovcr on butli 
in one verdict, unless the Defendant think piopiT ia 
plead 111 abutenicnt as to parcel of the wiit, wlnih lie 
may do (a). So, in declaring against a survivor of two 
partners, it is unnecessary to notice the joint 1011- 
troct (&). Smith v. Bat rote, acc. (c) The question i*', 
whether the Defendant is sued in .inv other than lus 
personal character, for it nniy be admitted, that he 
Ciuinot be sued at once ui his personal, and in a icpre- 
sentativc character: bht ho is sue^ m Ins pcisonal 
character only, when it is shewn lli.it hu. paitiiei is 
dreharged by l.iw, by rctason of the bankruptcy and 
certificate. Tlic statutes 10 Ann. c, 1 y. .v. 3. and 5 G. 2. 
r. 30. 5.7. «pcak yf discharging the bankrupt from every 
debt due at the time he beramc a bankrupt; and the 
cerliflcatc is a bar, not to his liability merely, but j 
liar to the action, and discharges the debt; and the 
shitutc 49 Geo. 3. r. 121. s. 8. prevents the other Dc- 


Ca)J fJAir/of/i a Jiijj. ( 6 ) 

Pi4//m^20m (r) a Term 4}6m 

fendant 
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itiiidai't fioiii icco\(‘iiii» coiitiiliuiiuii n^atiiil iho 
bankrupt. 



UAHktNS 


di/piKi in rnAv. Iti^iliMrln JVood, and Ramj-mjctom. 

i. Ino/iantf that tlu* bitikiiipii^ is not smh a liis- ° 
cbargi* ot'tbu debt, but tliat it is ^iccossarv tu sue the 
■).uikru|n toj^etluM nith the soUeiil pnitiuT. lathe 
t-a-o of .1 joint coiitr.icL by <111 jul.ini or n lemu c«\vTt, iL 
i» not JiiYesihirj to sIil-u tliry wore joint cojiliacluib, lor 
iboir’s IS 110 tuiitnut, but line it is lulinitU'd tlicic did 


c\ist a valid contract, but discharj^cd by siibsi’qiinit 
matter, and in such case, as well the t^ntract, as the 
•.iiscluirjrp, must be stated. This debt is thoriloie due 
Iroin tlic FLuiitill ill error jointly ivitli a party net ossury 
to be sill'd. It wiK uinipcessary ior the IMaintill' in i nor 
to plead 111 .ibatemeiiL, tor the joint contract appeared 
on the lecurd' whom the Plniiitiir hds staled the l)c- 


ieiidanl’s ple.i, tlie iJcrcndniit need not phsad it. There 
Is tins distinction betireeii a^samjwt and debt, that m 
uitumpsif tlie deilui'iLioii sounds in entire ilamnges, lor 
the whole’ III ilibl time is no iiicongnnty in abatinif 
llie writ us to u siii(r|u count, because the demand 1^ 
scvercti, and eaili count c.irjica a specific piut. Here 
the damaj^cs beiiifr entire on both sets of coiuits, the 
jiidgnu'iil IS eiioiicoiis. 

• Cut. adv. vidt. 


Ginns ('. .1 on this d.iy ilclivcied the opinion of the 
Ciiuit Alrci si.itijjg the plradiiigs, lie proceeded* 
These two c.Lusii iil .u tiuii are stated separately and 
L'sprossly 1)11 (he decUi.itioii. It appi-iUb on the latter 
C01111I-, tiiat the PLuntilf piuceidiiOii the express pro¬ 
mise ot till- Dcfciid.int only, .itid upon the first counts, 
us to iTie jiioiiiisu ot tlie bankrupt, it is shewn that 
fic la Uikiii o.it of t!io waj The oinis~ion of one of 
bCM'ral joint Lo!itr.uloj!i as a Defendant In assumjisift is 

N 4 now 
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V. 
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now clcaily settled to be mnttor of almtemcnt only, 
and i( It be not plc.ulocl, the .Ktioti piocced^ as ii 
the promise had bcLMi made calIusucJx' by the paily 
sued on the record. A plea in alxileiiient, siippo*^iii^ it 
available in tliu case, iiiifrlii ilieieliiio be pleaded to the 
counts on the joint c.uiso ol aoliuii. the IMaiiitill la 
error having omitted in due reason to take that cuuisc, 
winch ivas V»])cn to him, has lost the only mode of 
availing hmibclf of lluit defence. lie has that de¬ 
fence tf> the Aist class ol counts ntul lias Tuade nci 
defence to tlic last cLiss ot counts. It is now urged 
that they cannot be joinetL 'Why ^ It is said, the 
same plea is not apphciible to some cniiiil^, winch is 
applicable to otliors. There is no ueight iii that ob¬ 
jection. In many cases n count on a spcLi.il coiitiact 
IS joined with iiioiuy coiiiils; si set-oil may be jdeaded 
to the liibt, winch 1*4 noL appheable to lliu ilrst. 80, 
here may be a plea of a set-off of joint debts to the 
iirst class of counts, and ot se\ei.il debts to the last, 
and both of them will be good pleas, tedf/rndo ^wgfdu 
Singtihs. The p 1 oa\ in abatcMncnt was thcrelure the 
only way in which the plaintilf jji erroi could have 
availed himsell of the objtx'tiuii to the iiist counts, 
and having omitted that opporlunity', lie has lo&L the 
only mode he had of putting fuiwaid this answer to 
that demand, and the* FlainlilF below is entitled to 
judgment. I say notiuiig on the cjueslion, wliat would 
be the case, if, before a judge at jjuns the PluiiitifT 
had oflered evidence applicable to botii demands. 


Judgment affirmed^ 
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Jififjf 6» 




]iio\oil Lo iljschai^c tile DHeiuI-iiit out 


ot cii'-todv oil a c.uriiiion appealtiiicOy 

upon the ^loiiiid uL a deieet in the ailid.niL lo Iiulil to 
hurl, \iliicli It uiiiirccssaiy tii Mate, hecafise liis 
nflidaMt di^clu^cd a piclnniiiaty objiiUon, iiuiuK, tliat 
a bail-liond had been g’Jvoiij bad ubo\e ha<l hieii 
biiicc ])nt Jii ior Lho piirpobc oi reiidc-iui^ the Dcieiidaiit, 
and iliev had rendered liiiiL Jt had been lield that 
alter that ^tep, a delondaut could not mail liimsolt ot 
Jiie£rulaiiL\ 111 the (r:) alhdu\it to hold lo bad. 


TI e Cmiri Mill 

Hill r’l*!. Ii iFt^o 
1 !)• f( iiil lilt 
HI I ol I uMculy 
till a. ill ke* ai 
ila ll'cl ivu to 
liuUI If) 1 d h 

jkl I Ih f IS 
I'lMII lull [i« 
■111 '111 fl II J 
Ijii] ru 0 

aiiioDi m}ii 4 Ii 
I jHt luM n.11- 
cIl cil him. 


fWc can liaidly jret o\cr the niilliorily 
uf this case. It biicMV's lliat tlic U> liold Icj Ixul 

1*^ jiatt of the places'* lor bin.i^iii^ the Jklmdant into 
couit, ciiid tlitit llic nrcgidaiily thcicJii ni ly in dnr 
reason be taken adiant.i^e ol, jt in 1 h uaMd by 
any snhsequeiit stcji, anil \\i think iL so dc'-nahU to 
]ia\c a contuiniily ul piactico betuicii the t^o i iini', 
tli.Lt iinle''s il lan be slieu'ii tli.iL sutli piuihce on 

jiiistrike, ue shall dcLicle in lufiloiiinty tlieielu vie 
iheiuloie tlinik tlie .ijiphc.ifiori comes Lou Jale 

* liulo rciubcd. 


(/i) Dargf^nf v. i hasi% jioi 
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IIUGUENIX r. IIayi-ey. 


Tlic Lorilitioiis was an action upon a policy of Insiaanco snb- 

ance required a scnbccl by tlic Alinon Insurance Company n]jon Llic 

decljration of lifc of Uliz/ibii/t Sx£^enjm\ Upon llio tihil of the cau^c 

* 1 **^ ^ at the Snfum sprmu hssi/cs 181 c bctoio JJampier 

thefiealth of 1 , 111 , * . 

ihp a»urccl, ^nc dcrcncc ^us that there had been a lisuiil in cflcLt- 

and the pnljLy izi^ the policy by the supprcs^joii of a Kiel njneh the 

hd on?y*^if the rcqiuictl tlic nssiirecl to disclose. Ft appeared 

biatcmcnt that A'. wlio had licen iiuiii} \ojiis n^biclriit in 

were fiee from Jiqu^c of }n.|. n in tlic parish of /vA//f / irm t, luit 

all mi&rcpre- * 

scniarion and Jirctmbc} 1813 a piiscinoi loi debt in the county 

reservation^ mol m then emplr>\<Hl fociFect 

the ilcrUr- i 1 . 1 « *• ■ 

ation described msuraiicb nil lici htc Willi the Th'fciidants one con- 

the assured as dition of the insiiiance w.is, that .1 dccLiiatioii should 

rebidcnt at be made ol the stale ol the liealtli ot the life insured, 
luj/^p ion ^ 

jfnj^cr Slic and Malhn^ iccitin^ lli.it he li.id proposed on tlie'^ 

wasthdia beluill ol liUzabetk Silcmpiv of .111 111- 

pn uiier in thu 11. 1 1 1 ■ 1 1 ■ 

ruuiity gdol sinan^e 011 liei life, wIhlIi h.ul uchii accepted on the 

there Held dcH.I.uuUnn llieii following, cleelared that A. did 

that ii was a cxcivd tlic uijc of 66 ^oar&, tind that she was then 

question lor n . ’ 

the jury, whe-resident as abo\c, it was stipulated that ihc policy 
thertlicim- should be \alid, only if tlie statement weio free from 

pribOiiment .. ' 11 1 

were a mate- ad misrcpi csciitution 01 rcser\atioii. ror tlic purpo»*e 

na] fac* and of asceTtaiiiing the state ol her health, JMai/in, by the 

ought u* lia^e direction of the Defendants, called in a physician, who 
bcin conirini- r ^ * 

tiieaicd. found the aiibjc'ct in the gaol, which ib in a situation 

perfectly healthy, confiiu^ in a laigc airy room, well 
lalcuhitcd to preserve the health ot jtb inhubitunts. 
She was app.B"cntly .iboutfio years of iigc, a ficsli-Iook- 
jiig healthy hale woinan, niuking allowances for her 
Goulincmciit; for confinement makes some difTcrcnco 
in the state of hc.ilth. lie rcrtificd that she was iri 
good hoaltli, and lie vtoiild Ikuc iiotKc'd on his ccrlifi- 

4 ealo 


tiieaicd. 
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cale the fact ot hor beiii^r m j.iil, Imd In' mil lircn li'd 
by the circiiiii'.t.'ini'e ut MiiUin\ q^x-akitirr ol ilir Ur- 
lenduiits the term unr to siippo.-f In' u is 

un agent ol' the Diieiiil.iiits, ami th.it .ill wlmh Im 
knc« would bo luiiiiiuinu.iU'd, lui the \\imos<. ilioiight 
il a fact iiiatcn.il to the terms ut the cuiitnut to be 
commiiiiiciitei!. I'lioii thib eMdi iice, iJanifim J. 
thought, that Mtif/m had by <ontii\jnce |)ie\enteil 
lIio plusiii.iii lioiii st.itiiig a l.ict to llie ih hjidaii!'-, 
which lie tliuii^lit iiuiterinl In the contract, .iinl lie 
tliorcluic sto])|)ed tlic PlainLifl \ aiui witliuuL 

lirannjr ihe DrKiulant*^ <]ijL*cud a nonsuit. 


1815. 

HLiCUBNIN 

Vm 

Ra\ie\. 


Ij^sf Serjt. Ill tills foiin ohtaiMtHl a iiilc- nj\/ lo sot 
iu«ido 1I10 iioiisiiil .mil havo .i i*i« v\ liuil, lie iir^^il that 
llie conlinil iliil iir>L UMjiriii* any sttiUiurnt ii^spoctji]^ 
the stute ul I hi* ji.iiK's hhnl}', or cunhneiiii'iit, the 
Detoiul.lilts iiM|iii](il puiiNi- jiul p.ii Lii iil.n iiijoiiii.itiuii 
rt'^pccLij]^ (iiLini I Ills, II il tlii^h 'jst nu^-si.itonionl 011 
lIiosU tacts, uoiilif, lio Liliiiitln], bo iaUil, lint tlio 
. •^'^UJCil was not ImuiikI to ilisilos.o l.icts winch wcio not 
-iiquiiod ol, and it would lx :i djii^ri i oils doilniic lo 
cncoiirngo, it would loiitlci ]ic(i*ss;li 3 ih.tL an assiiied 
should hiinisli the iiisiiii'is with a niniiite hibloiv ul Ins 
whole life, tlicic was a niaiiifcsL flistiixlion bctweui 
jinsrrilrescntjMioii and silence. Some iiisiii aiicc ofhccb 
]LH|iJii(>d bj then crintiacL that c^uy tiling should 
be irrtiiied tliat was iiiateual to the but that 

was not the rase line, and ihcTcfurc, alllioii^h 1111- 
prisonnieiit iiiight, as the pii^siciaii staled, 111 a slight 
dcgrc'c increase tlu^ risk, that could nut invalidate the 
contract botwi^^n the parties: at ali cvi^nts, li the hold- 
uig back a mateual iact would avoid the policyi it vva^ a 
question tliat ought to have bcvii klc to the jury, wJiethei 
the imprisonment were a inateiial tact, iind the l)c- 
tciid.iiit ought to have liad the ojqioitiiiiity ol bunging 

evidence 
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Hucc/enin 


V 

RaYJjEY* 


evidence before the jury to shew that it was immaterial. 
The Court granted a rule nisz. 

Ziffns Serjt. now shewed cause against this rule. 
From whatever cause the concealment originated, if 
there was a concealment of that which it was important 
should be known, it avoids the policy. The terms of 
the dccLiration induce a belief that the rcsidoncc in 
Fishes ton Anger was a residence at laigi^ tlicrr, the 
physician’s evidence not only that he thought it 
important in the construction ot tlic contract, but that, 
lor physical reasons, it was material whether the .sub¬ 
ject Weib 111 prison, and debarred from air and exorcise, 
or not; iiisomno]i, that he saw reason for going bcj’oiid 
the muLtcis expressly icquired by the proposal, so lar 
to inseit tire mention of thib fact lu Ills eritificatc, ft 
he had not been misled bv the idea that IMo/An was 
the agent of the Dcfcndaiitb. liy tlie terms “ without 
reservation,” the assured i\ah bound to stale e\eiv 
thing, which from iLh nature could possibly bear on the 
subject. If tins fact had been disclosed, the Ucfeiid- 
antss could have taken incxhcal advice, whelher tlie im- 
prisoiiment would increase the risk. Unless, therefore, 
the Plciintili could prove that this tact could by no pos- 
sibilitv incresrse the risk, [rind the nature ot thinfrs shews 
the contrary,) itouglit to liavc been coinmimicated, and 
the Dclendants hod a right to ha\c it laid bcfoic them 
lluit they iniglit form their own judgment thereon. 

^I^jonialu^m 


On thib day tlie Court relieved trom supporting 
liisiiilc. They observed that they had examined the 
documents, and there wns nothing expiess iii the terms 
of the policy which required tlie imprisonment to be 
stated, nor w'as there on omission of the statement of 
any matter which the office called for: ncvcrtliclcss, if 
tlie inipribOJimcnt were a material fact, the keeping it 

1 back 
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liack lAould bo ilitn], but ic ought to Iinvo bmi sub- 
niiLlod lo the jLir\, x^liothtr tho umi^sion of the fact 
roliod oil ^\.l^ oi \\.1*1 not a iiiuLcn.il llitic- 

Joic tlieio iiiiibt he a new Inal. 

Ihulc ub:>o]Libe. 
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rSi;. 
III iMi EMV 
U l^LLY. 


Jackson 7\ LorJ Mii.singion and Anothci. 




J ^ lUCiII.iyi Hcijt. iiiovi*cl to sot aside the juil^^miiit W1 ^rp 
und waiiaiit of siLtornos which had b(s;ii gi\oii lo 

^ .iniiijil^ li iilf 

ficcure £111 aiiTiiiit}, upon fuui objcctiua;s iii'^pty th-iL tlie upon 2 fi - 
I^laiutid had Jll%^lsted 011, as due ii|ioij ihc deed^ and if* 1 hjin i»r 
coned from the JX-roiidaiit, o*ue half-jCiUly iiittsiliiient 
ol the niiiuiity comincnLing hall a ycai soimut than i1 m 11?- 

apneared b\ llic deed and mcinoiul lli-iL tlie aiiniiii v w ls ^ 

II I I « 1 ’1 I I 11 «iiiu’r 

tu t'oniiiience; 1111(1 iis l/ioaniiuU\ had in tiiet heeiip.ud as |] 
roiniiieiiciiKr lioiii <111 (..iihci }K‘IUhI lli.in the (heds iK*- it'iiuuM a 
soiibed, lie coiileiided that he loanl til the aniiuilv con- \ 

LiiJird n false descrpLion of the tian*^aLUun, aiidw.is lluic- ile annniiv 
lotovoid. S(*condii, that the memorial, uhicli sl.ited tile 

^ 11 in lU'itnbiii^ sii 

bond lo bear date **on or about tJie i^tJi oi djil auntiiiv Utml 

not with biifTx<ioiil c( rtaiiity coiiLaiii the d.itc. Tlindly, lioanii^' date 

that there was u dciea/iiiiee lo the wariaiit: of .itloiiic}, dav^naintd^ * 
sti|nilating fbi a stay of execution Jii ta^e of puiictiul stitii die date 
payment, but lliat though the meiiiorja] din'ctl^ stated 

tlie warrant of altonuy, it did not state the cIlIlm/- nunnonjl 
mice; wliith it had been held iiecessaiy lo stale(«). m anniuu- 

Foui-tlily, that the bond hound ihu Iinr- ol Lfie ohiigoi, 
but that the nieniorud did not state it to be hiiidjiig iIk fjMrs rifthe 
upon the heirs. The Court refused iho application a™ 

upon the two first giounds that a paj-mciit made a nrimona.! 

of iTi annuity^ 

deed stated a recital in the deed that a warrant of itLorncy and a ck>fea/aiicc hid 
bren gi^eiii whuli reriial ftlinrtly set our rlie defeazance, held iJuL this supplied iLe 
place of a substantive menional of the defeazance. 


(<i) £x parte 1 PulL 6j. 
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1815. by tlip Dt'fcnilant 111 liis own wion^, not being made in 
pursuance of any previous agreement repngnnnt to the 
deed, nas no breach of llic aiiiiiiity act; and that if the 
LorclMiLsiNG- bond bore date the [4th oi that \iiib •iliout the 14th 

ol Matf, if It did not, the IliKc debrriptioii would be 
latal; but it was not stated b^ the DclendiUit that the 
141)1 ot was not the true date: upon the two last 
giouiids they granted a rule nis/. 


iu\. 


liest S'erjt. 011 this day shewed cuiisc. Tlie last ob¬ 
jection IS disposed oi' by tlie decision ol the Court ol 
ExcheqiicT-chainbcr upon Uie case ot lioh-Aood v. Uti- 
in error (n). As to the other objection, the 
deed linpyieiis to leute tlie warrant of attorney and the 
defea/aiicc also, and the dead, iiiLluiliiig that recital, is, 
though unni^cessanl}', set out at length 111 tlie mciiio- 
rial, thougli tlicre is no separate and siibstaiitno memo¬ 
rial of the deiea/’ance. 

Vaughan endeavoured to support liis rule upon the 
ground, that a slateiiient ol the defeazance ill the me¬ 
morial by w ay of recital w as insuflicieiit. 


Giiiiis C. J. It would be monstrous to set aaidc the 
annuity fur such an obj,''ction .is this. 'Die object of 
the act is, that the whole transactioos should appear on 
the memorial. It is coircctly said by the counsel lor 
the Defendant, and the objection is countenanced by 
some earlier cases, that the defeazance is not express¬ 
ly slated, but only by way of recital contained in an¬ 
other memorialized deed; but tlie recital in the latter 
is very full. Tlie cose cited in ist J 9 as. 8 cP/df. requires 
tliat the defeazuncti shall be stated, in. the memorial; 
but It docs not say, that a statement by way of recital 
is not sufficiOnt. 'Witliout laying down any general 

(a) AntCf ir. 346. 

prin- 
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|iriiicipti* to he ilrnnii out ut this til**!*, to stoxrTti luses 
iiliicli niiv not ri'sLMiible it, we think tlut tin-. 

ance is buniLiL'iitly stati'd to siippuit the aniiiiily. 

UiiLu tliMli.iigal. 


1H15. 

tlAC*KSUN 


Vm 

LordMlI^MKItf- 



F1.KTCIIEU l'. Wl.l I s. A 1 „J 8 

iScrjt. hud on a iurinoi day ubtanu-d .1 rule //isi a pirtj wlm 
to set ui-ide the berviit* ol piotc's upon the Kfinnul * oitlc 

I . 1 j« f > I . fv* 

lhal the Lngli^h iiolite \\j> jric^iilai iii c*xj)rL*-''iri!r ilio ^npni-miy, 

yeai 111 jliabic fi^iiit's jiisti'sid of woiils .it length («) -irplv '>’■ 

st^ntlv iHcr 

* llu irrc^u[ar 

iSeijt. Jiaw slicwed caii‘u on ilic pieliriiiiitiiy iMriyliastakt ri 

objoctiun tliut the apnlicatiuii u,is tuu Jali, tlie Dc- 

fend iiiL li.uiiig pniuitted the PLuiUdriii execute a wi it jii„i t:iki a 

ol further 

, sfijii he ua^ps 

tliL 

111 Mippoil ol 1 iile, iiLgid, lli.Lt tlu liiR oF bn*^/. 
jiiaitice oslubbsluxl hy llu (um ui iJund ', Jiaiins[L)^ 
vras^ that long iW the J)cfejj 4 J.iiil Iiiium I| i.ikis no 
step, licinaj. lie uhilo tlie PlainliJl'hike*) any Junnher 
oi steps slioit of iiiial jndgmoiit. 

I\’} Cinianim 'J'he counsel fur tlie Delezidaiit niLscxin- 
cci\eb llic rule. It is, that il there luis been Jircgiilai Jty, 
the paiLy sullciiiig id not liouml Lu iiimx to set jl aside 
vrithinany specific lane, for he luaj reasonably snpjiusc 
that the opposite party dibcusei Jus iniMakt, and 
abandon his defcctne proccLHling, but it the })arty guilty 
of the irregul irity t.ikcb one step iiioie, uliicli sliews 
that lie docs not mean to aKnidon his pioce-s, fhen el 
I s inCLXiiibcnt on tlic paity cuniplaiiung to :ii)[ily in- 


(/ij A/iUi VI. A- 

-l.ilUl’ 


(aj &CC Lyt^ V. 2lC» 
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An afTLcInxit 
tn liol<l 10 
staling' tfiaC llu' 
Drfi iiflniil H 
indebted to the 
PlaiiU'IT for 
gootN sold and 
dehu'itil to 
the 111 iidaiiti 
not hy 

the PI iinufTy 

IS liarl 

A Miij)jiTe- 

xncntil iflida- 
VJt to T 'll to 
LtiI n ti 
lowed. 


statilly to set it aside, for iThc lakes a step liimsdf) or 
pci mils tlie ntlier party to take a further step, it is a 
w.Liei oi the nre;rijlanty. Here the Dcfenrlant being 
senetl ujili dcfcelive process, uas not bound to move 
to set It aside until ifler the PJnintiff had ■‘hevvcil that 
lie ineatit to act 011 it. Plniiitiir gase notice of 

dcel nation, upon vliir^^ tiie Defendant ought imine- 
dj.i£^h'to 1 ih\c applied; but he lies by until tlic PJam- 
lill i'mcuLlcI a ^\rlt ofiiuiuiry; and therefore he lias 
herein waved the iriegiilaiily. 

Rule di«;cliargcd. 


Fk\IO\ Kj-lts. 

1 

Soluilor flent-ial had on a fornici day 
obtained a iiilc 7 H\e Ciuxi the bud bonil giscii 111 tbi^ 
c.'i'^e might be dalni'ud np tn be cancelled, upon the 
gioiiiul (hat the iUldaMt to Iiold to bad sLat(*cI mil}' that 
“ the Defendant wa*' indehled to llic PJaintifr Joi 
goods sold niid sippiaeoil to the Defi ndant,” not adding 
b\ llie Phuiili/I^ lie cited \. Jfulion (17}, and 7 h^- 
Ini V. Jo//hs (A), wlijcli \\ LS brought before the King’s 
Ilcnch liu the ptiiposciil then reviewing then dccibion 
111 6W//1/IC Vr (f) 

/Jt.'/ Sc'ijt r.i)w shewed cause- lie contended the affi¬ 
davit w ns siiflicient]^ ceitniii to support an indictment 
lor peijui^, if the Plaiiililf had not sold the goods to the 
J>rfeiKhint. At Icubt, if this affidavit were insiiflficicnt, 
ihc Com I would permit a buppteinentnl affidavit to be 
iiKuIe. 


The 


(^) Artfn V 704- 

{h) JJ 316 


(r) %Eajft ir6. 
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IVir Soiu//o} (i./um/ *>u]i|)(ii ted hi^ rule 

77 /e Ci/uf/ ^inl the cM-^es woio ton Hluni|r ioi the 
Pljintjll to legist, and tin v .iKo leluMul to pciiniL a ■^up- 
pleiiiental afTiiLuil to lie made. • 

liul(> tlL**i liai lu (1, 

• • 

f/i) S, P lItJi \..//afo//,C P) / ifff Snlkitur-Gtfiicralf for tliL 
Ihl, term 18159 It^t 7> iSXm/- ridiiiti/T. 


1815. 


1 TMo^ 


Eli is. 


iSA-wr r 1. IJvMit iirul i'lKi.ur: Ins W'lfc, and MtijZ 

(.ii-ouoi. K(ic;li si{)N and (i iiritiM !ll^ U ilo, 

W. J)\Mi I, and \\. l)\Mi I. llu', Yoiiiigoi, 
iSir.PjiLN 1 )VMM, and Jusi ni nvMii. 

1^:.' Mrit ol p.irtilton, (lie ili'riiiiiidaiils (oiriiled liut T chut 1 m 
S hiiiif^ in ke, lud luii.ile r 

the INiuntiHs PIhvIh\ jiiit i\Oli and an Mut nim 1, 

that on Ills decease the lands heiiig ol ihe n.itine ol aimu'l'injv 
{ravelkind, uhicli nniiieiiunlall^V ha\e hem pauilile he- a'inmi* 
U\eeii the Jieiis iiiali^, and in di l.uill ol lliem aiiuin:- the M^iiiu uiU 
liLMrs leniale, descended 111 (ee lo Ins lluee daiicdilt 1^ as dn nilc 

p • 't awl ttu ihc. 

LO-lic'iis leniau^ 111 dekiidt ot lK*n •> nmks Llial ih'*} m- irmut ^llL^tLd 
tcrc‘d and weie seised, that I*htx'hc leleiinaiiiLd wilh •■■n lmicl m 
the Plaintiir liakn^ and Vnllunw k\ilh the riainliir*" 
and iJie hnsbmils and ui\es M‘sj>eUi\ily lie- 
came bciscd in lee 111 ri^lit ot the vi\es ol one-tliird 
p^irt, that liUzalhlb niaiued the ttnaiii 1 \\ liauul^ and 
hiul lasiie tlio tliiec otiic'i Uiniiiis, that 011 her death, 
hy the custom oJ jjan Ikiucl, tl\ Jiauul became seized, 
as tenant In the eo'ulL^j, ol one inoiel) ol her purjiuit 
ioi lii^i hie, ji he JnciJ M>le, the reversion la lee beni^ 
to the threx' otliei tejiaiiLs, to \tlioni the olhcT moiety 
slho de'^eeiidcd 111 k*c, a/uJ «-)icu(*d that ho the deiaanrl- 
VoL. VI. • O anU 
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Bakeii 

V. 

Daniel. 


anta and texianls together and without division hold the 
prenii!>e'9, of the inheritance which nas of 5 . Feathet- 
slmit whose co-heirs the said Phoebe^ Catheitnc^ and 
Eltzetlielh were, whereof to the demandants S. Baker 
and Pheebut in 1 ight of the said Pheebej and the heirs of 
their biKlics begotten, it belonged to have onc>thiid 
part of tlic premises, and to the demandant E^lesion 
and Calfiennef and to the hens male of their bodies 
lawfully begottea, it belonged to hare one othci third 
part, to be djvidi'd, to hold to them respectively in se¬ 
veralty. The Defendants not appearmg within 15 dai's 
alter tlio ictiiiii of the wiit, jndgincnt w.ns entered, that 
Bccoiding to the staliito paitition lie muilc between the 
demandants .nid LeiMiits oftlie teiicineiils aforesaid, (not 
saying of wh.it estate ) The sliia ilF i etui iieil .in iiu|uisi- 
tioii, wliciciii he recited a wnt coininaiuling him to 
make paililioii, luicl to deliver one eqii.i] thud pmt to 
the ilematidanTs Buket and Phtvbc, to be Iioldcii to tlicm 
and the heirs ol their bodies imd oiie-thnd pait to llic 
demandants and Cftfbiuncj and tlie heirs 

malcortlieii Viodirs, aid the 1 ciniaming third part to 
the tenants to be holden in severalty, and atlcr staling 
the division by metes and bouiuLs, into llirec cciiial 
parts, he returned that he hail caused the riist'incn- 
tioned third purl to b& delivered to the demandants 
Baker and PhaAe, to hold to them and the heirs of 
their bodies; and the adly mentioned equal third pai t to 
the demandants Eggleston and Catlicrme, to hold to 
them and the h> :rs male of their bodies, and the resi¬ 
due to the tenants. And the final judgment wa^ that 
the parbtion aforesaid be holden firm and effectual for 
ever. 


Lens SerjL moved to amend the count, and the 
wext dc parMi(meJhcicnd(% .and the sheriff’s return, by 
substituting in each of them « the heirs oiPheebe,” for 

the 
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the hell £> of till'll boilji"-, ’ uul Ii'i-'*oL( //' ///'i.'" 
for tlie ]ii ii*! Ill lie ol ili boil'. ,* ■ ili* I \sa'-, 
and tlie l/tle ciiiL tri tfi i ' m ^ i j >. i> il I It ad- 
nnttc'd liiiit Ik' htul Imind 'lutiikoi Un jiiu nilnuiil 

in a uiiL of partition^ tniL I'paii li v.a-s ieL<^oii- 

nhlo lo !)(' done Ic L.'ine ^mlIilil the r(*onii ol iineiid- 
iiient ol liiir't iiid uOfAiiu . Uitiuii^ iii.Mi duiills 
of wills of SI isi(« III ii'Cioiiiis Ii.id uet.n .u i.iK[(d(//) 
So 111 f'onui f/off S'fj// I^tnify .111 iineiulineiit li id 
been mule b\ loiiseiit in •! it il action Ihit iln foniuid 
nil wh.Lli lie leiii'd licne, was tI1.1L file iiitciloLiiloky 
iiulirnii lit \ .is roiieLtj ioi il is nett iisml to mention in 
lIk' whaL estate' llu' pillics aic to li.oe fii 

tlie old pieciNlents (r J the slTiiiH’s Ktiiiii in pailitioii 
docb jioL notice <*Jlliei tin* c|ifaiiLilv <n r;nali[\ ol llie 
istale whieli lie^ixrs^ but (In wiiL to tin. sliciill .nul 
Ills lelin n pnisiied iioL the iirdiriiii nl of flu C\jtii 1^ wliiiIr 
ivn« corieil, but the eoiiiil, wh.ih w is jiiioiicit anil flie 
^Litiite^d) diieets that in ili I ink ol a|)]ii iraiiee witliiu 
[5 d.i\s altei the lelmii ol iln* will of siour^ 01 .lit.ich- 
nu'iit, the Com L may prni util Luixanuiu tin demandant’s 
title, siiul C|tiniitity of Ins pait and piirpait, •iinl iiccuid*^ 
ingly as they shall find his light, pait, and pni])ail tc 
be, they shall for bO madi gi\e jiidgincntdn dLlault, niul 
award u writ to inuke paililiun, wIktcIh sucIi propor¬ 
tion, part, and purpart maybe set oiif s<\('ialt^J’ Il 
would siifliee to btnkc out the words Jkjis ol flieir 
bodies and hcirs) male of tlieir bodies wUhuut niseunig 
any words. 


1815. 


B\k1H 

Damcl 


The Coiat at first hesitated, wlietlicr tins did not fall 
within their general rule oJ .'illowirig no ameiidiurut in 
real actions, and referred to the authorities collected 111 

(«)/l^/joRiDefnAndanL, Lafi- (r) Iiasta/9 PmrtUtonn 449^ 

Tenant, %Wdu%* 450 

(A) SetiU V Ftrr^t j /Ti/j.aoS. (d) 9 Csf lo/F, j. c 31- 

O 2 « not* 



ip6 

1815. 

B^Kin 
Damj l 


V/iv 8. 

at 

A PlaiiitilT’. 
attnnicyi wlio* 
at tlic Defend¬ 
ant *s request* 
puts in bad for 
liiin and aficr- 
n ards pa^ s tbr 
debt and coslsj 
needs not di'- 
livcr a bill a 
monUi before 
he biKs for the 
money so ad- 
^ jnced. 


CASES IN EASTEU TEJtM 

a note of the late Sci |t. fFiff/nws (r/). They aUo fell u 
difTicully 111 ninciulin^ llic rctiun, uliidi \\as llu' «icl ol 
the dicrill^ not nl the Coiiil, but ullei conMcleuLLiuiK 
tiicy pormiLtcd llie aiiiciiiluuMit, hy stiiliiiig out the 
words ol ontaiL so llKfl the ^viil should stand as a ill- 
lectjoii in the sItMill in diurle the holds ^eiiri:ill\. 
'uithuLLl uli.il estate he >11011111 £;i\e. 

ludf 

^ii) z StrOiJ 4^ J^ir 


ruoiril I50./I . '^riIOM\s. 

Dofertdant Ik 111^ .iiiixiid At llic suit of Pi assn, 
in \iliuti IIr* Pl.iinlill’s lalhd ua'> llir iittoiiioy, np- 
p 1 iL‘(l to (lie* Pl.iiiiliil^ \v1k) .lUo .111 .itloiiK'V) lUid nut 
Ix'iiiti’ cinployL'il In llic 1 )L'liMuT.iiit, iiiid liiippciiid lobe 
111 till* SAIIIL’ llflllsc, to IvlUIW ll lie lullld do 'lUlllClIlIJIg 
lor iiiin iipoii winch the PlAiiitLlI tlu' blic'ull' nn 

undc-ilAkui^ to piiL in ><p('(i.d IkiiI, .ind the dcibndaiit 
was thcicoii hhci.itc-d. 'I'lic IMaiiitill jllcnvnids put 
III '.pc-cial b.iil, and on oii(|iiii^ into the natu c ot tlic 
action, loiind ll cxpcdicpL lor the Dclcndniit, to pay, 
and tile' IM.iintifl did p:iu the debt and cents; the 
Lillci vi'io not taxed. 'Llic riainliH’hjMiig brought 
this action to il*cu\c‘i the iunonnt he liad so paid, 
witiunil making any charge ioi hi!> own l.ibour tlicrein, 
It was, upon the iiiul at thu j\I(iii/iiu,U/t !>piing ubsi/cs), 
1815, bcIcHc Itnfumh ll., objecti'd for the Defendant, 
on the* antlumly of Citj\thi \. S/uv (a), that the 
Plaintifl could not recucci, hc'ciiusi' he was an attorney, 
*ind he had not piuAcd the deliieiy of .a bill including 
tlicdc chargci^ a month bcfoie the action commeiicpd. 


(ij) I Campb. 43 7. 


Itichaids 
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Jiithanh n. llii^ Rii> not i c.i'-c tiiu 

'statute (r/), ami ilu* |iii\ iuiiiul a xfitJict fm ilii* 

^liic.h 

Pe(l Si'rjt 111 tills U'lin oblaiiKil a iiift to m i 
asuloj upon lIil" irtoiuul tli iL lliis wi' >1 di^lnii M'lm'iit 
ni I.Mv, * wjtliiii that mU >iir 1 hiiiiir nou < illitl on to 
^iippoit It, liu iiiiiintaijud tlial liv tlir l’I.yiilit\ 

PiImI the I osts i>t actuiJK i^ilhoiil ems.iiif; thiiii 

to bo laM'd, lie Ii.ul di'piiMii the Dole nil int ut the 
ojipoituiuti oS luiifiiiiii^ thciii vMthiii lOtiMiiuibh 'iinjl> 
iJi.iL till' PlaiiKiir hid .iLUil as .tn Mttoino} iit 

Wii^ (liMi, Eiccau-c III- li.ul put 111 IkliI, mil luulii- 

takiii^s, iIImI (Ioiio olhn .iLt> \\hi(h nurio lint aii 
atlonir} lau iln It 'i sinirh'^Koiii lit an attujjio\\ bill 
Is 111 «L L.i\tihh' natuio, the \\hul( bill is subjuud 
tlieioby li> l.i'k.itLOijp 



r 


% 



PiiUJIIJlIIO 


'i JJUM ^>1 


(liiins (' 1 'llir I a"!' laiiiicjL I>o jiiit on ^>lli<j 

^imuicls lliaii llioioini^fl 1 »■ iht. DiJcOElani liat p-ii iL 

on* lint till'' (CitniiK iu>L .i < im ujiIiiu the tainto* 
* » 

'1 111'slatuti* ap)>lu's to iaM->MliLir ;t pu-on t'lnpliKid 
as III iiltoiiiry sms foiiioM.*! i i iirn|irijNition loi liis 
Itihoni and skill 'J Ins is .i i isi wlaiu iho IK li ndaut 
applies to 1 he Pl.iiiilill' 1 o pa> the iIlIiI and costs ol an 
a< tion, ill nliich tlie I’l.iiiitiil and his (>.ntiK'r am 
atloiiucs loi a cieilitoi ol the Dckiidaiit. It Js \Oiy 
tiiiolhiit hrLhiMl)\ i^iis till; co'-ls ol lliat aclioii into 
Ins O^vii packet, lint it is not tine tliiiL the hdl ol costs 
thncloic riii^lit pol hiiec liLcii laMd « ioi il on tliu 
biJii^in^ thisailion the JJi^lend.inl h.id applaud to Ikuo 
I i.id llnit bill ol costs ttixrtl, he rtitaiiily iniglit have so 
doiu'j blit this not Iniwx £ni lutioii bv llie Plaintill loi 
his levs tor business done as an attorney, Jt vas Jmfc 


(£ 1 ^ Z UlO 1 C 23 J. 23 
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I'llOTIILKO 

•w- 

TriOMA?% 


May 3 . 

If a clergyman 
whu has 
livings lOajilcK 
wiihiii ujii of 

the parislies 
whcain tliLnc 
is HO house of 
residencQi it 19 
a sufficient re¬ 
sidence there 
to exempt hiTn» 
itfithouc li- 
eeiuo from the 
bishop^ tmm 
penalties for 
not residing on 
his other he« 
nefice. 

Nu licence 
(9 necessary 
for non-resi¬ 
dence in the 
parsonage- 
hoUdC ot 1 
paribh H hf nnn 
there IS ni -tich 
house. 


CASE8 i.N EASTER TERM 

iiocess;iry for him to deliver his bill n month before 
liaiuly flu lEile dicicluic must be diM-hnigcd. 

Solicitur-Gciierah couiiam 


St'. SiMiiiiiLS, Cleik. 

1''1TLS w.is an ncijoii biouglit to icco'ior peiinltie& 

tioin tlie Doleiidant for Eibscntiiig Ihiil- 

boli I'loni reclorv' of mnl hoiii liis 

leiloi^'ol iSV. Mail'll lu Colchx^sui ^ at \iiiuns peiiuils 

staled 111 the tlrcl iratioii. Tin rau-r Liuxl Ik tore 

• 

ttoof/li. lit the Li^t /'i«v 1 !9j)iiti<^ iis'ii/i-o, mIil'ji it was 
pioved tlifit tiiiLiii^ the 3e,ii 1812 tlit cleteiulaiil leMiled 
111 .1 hoiiic ol hi^ (mil 111 I lie pari'ili iit S/. Mmtin, Cal- 
tlu (ill ivliidi parish he Jidd no par^oiuijire-lioiiie,) ex-^ 
cept Jbi a|)eu<jd ol fuiir inoiilliv, LolciihitKi .it diliejciil 
times Mitlnu that year, dm iiifr-n huh loin niontlis he 
i\as lesidint in in', rcdoiy Iioiise of LtiHle liintlcij. 
H'oo(f B. Iieid that the rc-idciiLC 111 the Dcleiidaiil’b 
house 111 St. Mm it»\ was not only butli a lesideiitc 
tiicu' as excused tliu Defendant iium ]>L'ii.dlie' loi not 
residing during tlie saiije period upon Ins benefice ol 
St. Mm tin's, but tliar it also vas such a icsideiitt ab e\- 
riised him tioni pennltics for not lesidiiig diiiiiig the 
same peijod in liis piii&onage house ol Ltlllc liciittri/, 
and he nonsuited tlie l*lainiii!‘. 

Coolly Scrjl. in this term obtained a itilc nist to sot 
aside the iioiisnit; he coiitcndcd th.it the residence in 
the Defendant’s house was not, even as to the paiisli 
of 51 t. Maitin'fa, a snfHcient excuse for not residing in 
the parsoinige liousc of that parish, unless the bishop’s 
licence for that purpose had been previously obtained, 

which 
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wlticli liacl not Ll'C'II (luiK*. Fills Ik’ syid, h.is i('C|ii[rt‘d 
by the 43 6’. 3. c 84. s 19. Dill t'Mil li thi’> \\eit' 
otheiwiae, ilie uniit nl a lion in Sf. Miiffiii\ only 

ail c\riisi> Ini iioii-iivuhiiLe 11 isi. hut the 

DcifiicbinV abode tlieie ti.is luil '.iilIi a te-uloiiLe on 
one ot ills beueliLC!:, as uuiildj wrilioiil 1 he bislin|>\ li¬ 
cence, excuse .1 iioii-iesidciiLC 011 Ins ollici htiielice ol' 
Zt///l< JinUh^. Tins liiid l»ten decKhtl iii tliiv case ol 
Imv) IhhofsoH {a), and the doLtiiiie m iiilli^i coii- 
liiined tiinn niii rowed by tlu‘ itubseqiieiiL case iil l\ tl- 
fiiHiun V. Allot {b\ where it is tieated as uii excuse, iiul 
n& rcsideiiie. 'I'liat Mtcli was the Hue eoiistiiKtioii ol 
the statute uj|^aiiibt iion-iesideiicei ajipeais Iroiii the act 
54 Ct 3. c. 54. which was made lo alleviate the stale of 
the cleijT^, .iiid theindulgenijegi.iiited, is, that il .1 plu¬ 
ralist rcHides nine iiiuiitlis '•ithiii the paiish wIkkxiI lie 
is beiicficed iind where he has no house of ii-sidcucc* 
that shall he deemed such a resideiiri' .is will exeinpl 
liimfioni i('suling on the bene lice when* he has a house, 
this is a legishitne evpos'Lioii ol (he ioiiiiei statute, .ind 
sliews that before the late .ict, iitliii 110 ahodo within 
the one pai isli would excuse iion-MSiileiue 111 tin other, 
or that a whole jiai’s residence lu the paiisli wlieie he 
had no house was iicccssai^, lo exempt iiiiii iioiii penal¬ 
ties lor not residing on the lienehce wheit he Imd a 
house, but in tins case the •Delcndaiit’b lesidcnce 111 
St. Mit! tin's IS of eight itioiiths only. 


1815. 

WVNX 

•Z». 

Smiiiui>- 


As to llio piiinl. 'rftr Oow \\i.[d ifhLt flir friobi^ 
absinility oi tlir pjopu-'ilroii tlhil the lii^liop's Ijccnco 
W2U nocc^'S.'ixy to .i jcctoi liMiig \MLJim his jia- 

ijbli, from icbicliiico 111 .i ic-ctuiy luni*^cMvliicli did not 
Gxibt, was apparent. As lo the second point, uiilesb 
tlicibrmer act 43 CV- 3< plainly made- it penal not to ii> 


(rt) 


fi) Cff-wp. 4x9- S> C. i jBffrr. 2725* 

O 4 bide 
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CASES IN EASTER TERM 


iSr^. 

SMI/illlS 


Aide on lliat one* uE tin* boiicflco^^ wIuTC Ilc liael 21 
housr, they conI<] nol fiiul iL ihnc ciuictcd tlic aid ol 
tlu^ sub-aL'ijiiniL iicb iiitule yesns sitlci, <ui iicl tun, 
AV'hicb uas inti'iidcd ti> ho jcmodi.il, and nut to ^ub|LCt 
tho c1oLg^3'’ to jiciKillics ulnrli did no! boioio vwst 
Thoy planted upon Llio Lbst point a iiilc* 7 //s/ ^ 

and now slopping Ue^i SuJjt. wlio would ha\o s^licwii 
cause, k 

C.illnl on Cophr/ to support il, \\\\o roljed on 
l/}ho/\o?ty as llie whole lon^tb ol llie iloclruic he 

coiitendi'd tor, though lie iuh»jUL*d the ion'«ci|uence w.i^ 
tliat where a cleiL Iwi^ iwo bcnelues, 011 one of whuli 
tlu'ie IS no hoii^e, it would h.ue been undei the btatuLo 
id IL X., 1lle5v.1l toi him to lO^ule so iniKh as a munlli 
in the scai 111 lhalpaiish, and Ciaotl t/t \ Hitifrt {<i) 
theio cite-il, V to (ho bAiiio puipo>o. '11 k Deteiuluiit 
takes on hiuisi-lf to deternnuc lliat, wIikIi the Law cou- 
ftdes to the disciotum o[ tlie bisliop, ulio iiuiy ^oc 10a- 
sou to li\ the cleik to Le-«uleuce on the heiiefUe wdioLO 
the liouse is pussihlj, lot the puipobooE keeping up the 
paisoiiage house. 

OfllUS G. J. Til .TjftW Ihhnl\OH^ aUIiougli tlicic* 
was no aiLliidiueojKil Iioiisc, tho Court held, ihat the 
DefendantV ie£>ldencc wit-hiu the aieIideacoiii\, iii the 
pansli oK Umhvif of which lie w.is rector, wa> no eveu'-r 
for Ins not residing 111 liis pi-irsuiiage house ol liuslmp 
The trulFi Is, tlic eases of Z>»tL v. Ibtxdhon and llilAid- 
S 071 V. jllto/ arc 11 reconciloalilo. '1 o bo sui c, il one looks 
at the justice of the case, >0 lar £is the Icrin 1^ applicable 
to this subject, the pLuntiff'^ doctrine is directly couiitci 
tlicrctu; lor upon the old statute, it w'ouJd be unlawful 
tor a person who had two livings to reside at all, or, at 
least, not Ibi a mouth together, on that which had no 

(a) 6 Rtj^mzi, 

house; 
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1ion<«o; 1i e cm), iiuUi'iI, is ijii jljiu-r] In tin* 

''-riilutr. hilt I ( iiiiiot think a staliitc wliuh iiu.iiil 
to il'Milc* thr iTiln.ii tin** roiistrin- 

lioTi 'Jl]i> iisulciKO on aluiul. < whru linn nu 
fiai^orKii^c Inni^o not an ovui-t* it .i tisulnu'o. 
fSii|ipo'-o ,1 jn I'-oii A\i n* ^in il lot not I'l un j hi in - 

iicr on vliicli la h is no linii-^o, incl hr iUIlikU Inin^ilf 
oil thr oioiiihI that ho Jiil ii'^nlr \Mthitk Air pni-li 
Ills aiisA\oi ^^01lUl Ins In* did iisidi tluii , ro, tin 
IN.nnfil?, ir oiil\ an (.nciisi loi iiou-itsiduici lint hi 
tlifit a It iL H c'liis to nio iImI Ioi ihr sjnir um on 

iui wliuli (hr'-tatiilf* i \i sa clri^Muaji linni tin jn ii il- 
tiC'^ oi Lioii-iO'-uli luc il lu n nir III ihr hoil\ ol tlir pai i^-h 

IS no lioii'^r, il oii^hr 1 o cmiim* him lioin ii- 
siding 111 (hr otliri |i.iiis|i ^^llrl^ (In lo r* a fioiisr, Im hi 
is ju'ihiiinin^ Ins i>icIr^i.istn;il dnlic^ in llii* and 1 

cannoL hrlu\r it uas not intnulrd to piotrtl linn foi 
11011-1L'-nh ncr in tiu'p.u ish «)f // wliru iJi- m isalioii'-i^ 
bv hii 11 sideiu(* on (lu paii^li of / ^^hLlr (fine' is no 
lionsr ui (liirik tin 14 loir ih thi iiojisiut is m'^Im, .nul 
lli.it thr luU niiisi hr ili’^thaii^id 



Smiiiiij-'* 


Gii \Mi:iii Jm *^1110 l)i Irndatil has ])ri lot nil d all lli * 
rrsjdrnir \ihuli thr itjfuir c^f the c i^r .idnurs if iJiiii 
hr a Jioiisr, hr niiisL irsidr in it, d thrir lu* noiir. In 
iiiii«-t liAc III tlir paiish. is a ilrio^iiiin uho 

has two livings to consult tin hi*-liop on wliiih ol 
tJirin hr shall irsuir, when the fa\\ ^i%rs luiii tin 
ojitioli to irsfdr on eilneli of tiiiiri fn uiJI Jri ‘Jir 
ta^e ol yaiiO \ fb/ift/srjti tlir t'oiiil ol kind’s Ihiiih 
took up tlir ojkinion, tliat thr 1 >i li iidaiit had iiolliiii^; 
to do 111 Jiib ;iiehdea(.oiii\, no dLit\ to prihirin foi jt, 
and tliLirJorc that thr Utfrinl iiiL outfit (o reside in liis 
aixtori Jhi(i*-(* oi Ihisht}/ hut lliiLimtfn v. Allult is a 
later c.Uirj aiitl it loinplrtrl^ o^riiiilrs /art. \ Ihhui'^viU 

Dai l lb J- coiiciniiiifr, rJir 

Knlr di^ch.iirred. 
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cAhLs IN eastp:r term 


1815. 


Maj 8i 


llO&EUSS t;. PlTCIlER- 


In replevin Avas an fiction ol lojjlcvm. Tilt* dpicmf.iiit 

proof of pay- avowcd foJ two jcars' lent due to liiiiibelf on the 

meat rent 

to the avowant 2^th €}f ,//inr iSix'), on a demise of the closcb in uliicli, 
is/^r/w/^Jar/^^ Scc.y '^it the lent of 7/. iqs. jjrr ann payable liall 

}ie*ibVhc owner PI.iiiitjiF pleaded that i>lie (lid not hold 

of the land the lIoscs til which, &c- as laiant to the DcfciidniiL 

w^re t*iic uiulei the supposed demise thereof, in niiuiiicr and 
Plaintiff dill form as the Defendant h.ul alleged. I'he Defoiidanl 
not ont^iiially t(Kik an tssuc iheieoii, wImcIi was tiu'd at the Mon- 

Ji''Si/es 1815, bi'loic Jlic/i(t)(l\ B., to whom 


of the land 
But in a case 
where the 
Plaintiff dill 
not ont^iiially 
rer^ue the 

plluSC&*'lC)ll ot 


till U'lJ iioiii It was suited, that the ubp'ot of tins cause Avas to tiy 
the, a\oviaiit| u validdy ol a d('cd giaiifc^l liy Pnee^ a roinicr 

to tlie PlaintifT owner ol the land, to JNIis. UaLit, The Deiendant, on 

tci rchut tliL whom the issue Jay. piovod a leceipL gi\cu by an 

iitkoflhe aiTL'iit of the Defendant named Aram to the PJaiiitiftl 
a\ouanl by h J 

ihcwnij; that for a yctiPs rent p.lui by tlie Plaintiff tlnoiigh the 

he paid n.iiL hands of her son to the Dc'teiidiiiit, due at AIrthnmmef 
under cirtiiin- „ , « .1 1 

stances whicli ^8^2, lor oiie luoietj >I the 7 tj toixfi laiin, the inean- 

didiiut entitle iiig of wliicli was oxpl lined to he, that the estate* called 

the GuwtA faim had beluiiginl to Piur, who had de- 

And such miscd it to tlie Plaintiff at 15^. per an?h lent .ind after- 

cvidcnccmay wards, being iiiclobtedrto the airowniit, had gueii iiiiii a 

iBaueJio" wairant of attorney to confess a judgment, which wa^s 

moiiot >rm/L clockcttcd 111 Pch'nm t/ 1810, and the avowant in 1811 

SembL that writ of , and tlie Plaintiff having no- 

tenant m elfgit , 1 1 1 1 

may enter by tice that the «<hcriii had uiulcr that Avrit taken an 

virtue of the Jjiqncht and set out the scvcinl closes in which, &c. ns a 

wthOTt^cjtct- premises, and relumed that he Jiad de¬ 
ment. livcrcd them to the Dcreiidaiit, alUiough he tlie De¬ 

fendant had not rccovcic*d the premises in ejectment, 
the PJiuiitiff had uttomod, and paid rent to him for a 
moiety. The Defendant had also exercised eeitaiii 
acts of ownership, by selluig coppice wood standing on 

the 
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the laim Tlie UoleiiJant rt'-teil on ilii'' c.isu. The 
Plaintiff pioposcil to aiibwer it, b\ bhc^^ui^ that the 
JDcteniJiint \\ns not, at the time r'* lier Jniinei ]u\jnei]t, 
or now, entitled to tlie lent* the nLleiuianl olijeited, 
thiiL bv the pH^inent ot lent, the Flaintill li icl atkiiow- 
led^^tl hiiiijiell, the Deteiuliiiit, to bt *1101 l.iiidlouK .nui 
wab now esloppcd Itcmi eontestiii^ lii!^ title Rnh- 
cuih Jl. held that the proul nl p.i^jiient ol lopl iiniile a 
miKK\ pnmtij^iift loi the a\owant, but that if w i<- 
tapibh' ol bem^ answeiedby ollioi evidente, but n*- 
the point. heieiipoii the PI niitill' aiiMiem) 
tills ease, pio\ing that Putt being indebted loNfr/f//« 
JSuIxii in loi several siiiii'* oi inujje\, lent in lon- 

^di'ratiun tlieieol, and ol 8g/ inoic then paid lo liniu 
Avliich sinus togellier were the lijll value ol the laini, in 
1809 convcjeil flic pieiiiist*s in Ilc, bv dcetl aiul /ine, to 
Alls. itiiLet^ .111(1 Jiad paid leiit tif liii befbie'.Liid ^\mi 
she pud lent lo the arowaiiL 'riie l^lainlil} nlso m- 
bisfisl, that even it thib c{iL*d vvdr to he po-^lpoiied to 
the llic' av(iv\:nit was at iiiou oiiK Un.uit in loiii- 

jiKMi v\iLh Mrs. liakit^ 'i\i i<bnt the evtdviice of the 
piioi Lonve^iiuce, llie .ivovmuii inipugiiid tin supposed 
debt to jVIrb. as liclilioiis that no inone^ pitssed 

fioiii bet, and that tin* Loinejant-c to liei was (iiiiulu* 
lent, and made only lor the ])in})Ose ol sliieUbug ttie 
possession ot Pme. Tins w:is in soint iiieii- 

suie loitified b\ the huts that tlie deed was all 111 the 
haiul-wjjting who wms an nttoiuev; that Alls. 

Stila was Ills hoiisi'keopei, and that slke had said, that 
she w'a^ entitled lo one iiioiely ol tlie value ul the wood 
which the avcivviiiit had sold, thereby mw iiting to admit 
the avowant’s title to the otIitM half 'rhejiirj, liow- 
evcT, giving Cl edit to the dceil, tomid a verdict lor the 
Pliiintiff. 


1S15. 



Koc.ratai 


IS 

PiicnirK. 


Pell &ijL 111 this tenn moved for a iiile fit'll to set 
aside the verdict and enter a nonsuit, iip<>n a supposi- 

tp tioii 
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tion tlifit the- pLiintiiT had insisted at tlir Inal, and that 
Itrekanh ]) had accordingly hoklen, that the pioof of 
payment of rent to the avowant was not jnnmiJacic 
evidence ofhi^ title as lessor, and that he was bound to 
go into Ills title the issue o( 7 }on femut modo H 

^fbrma, which was-the \cry iiiischu-f, he saul, winch the 
statute- 11 G. 2. c. 19. s. 22 uas intended to pi event. 
If tht' plaintiff h;ul meant to contort the avo\\aiiL\ 
title, lie should ha\c pleaded ml habnri in ienemnUt^. 
The Court gianted a rule expiebsly on the point 
that the atnwant was entitled to stand un his proof that 
the Plaintiff l],ul paid him lent, as siiflitiont jvima/txtir 
evidence to support Ins a\owi\, and that iiiilcs^y that 
caac was answered by the Flaintifl^ lie uas not bound 
to go luitlier. ^ 

« 

Shpphnfl^ Snlicitoi-CjGiicuil, and I ait^/tnu Serjt. now 
shewed can've Tliry iiigc-d that a deinisi- of these spe- 
Clfic closes at an entiie lent ot 7^ ic-. could not be 
suppniti-d, for the «cld demise by 7 -*f/re Jia\iiig iiescr 
been determined, was still 111 force, and the Plaintifl' 
was* entith-d only te a moietj of the rent of 15^ 
which WHS ii'si-]\ed for the whole hum, as a tenant 
in Lomiiioii of that irnt but lie w^is not entitled 
even lo tliHl befoie j tenant m cl/gil laii dami 
rent from <1* lessee of the Iniid, 01 enter upon the pos¬ 
session ol a Deieiulant who bohac the rbgi£y person¬ 
ally occupied the Kind, lie uiu--t not only lia\c the* 
moiety of the Kind bct out by the '*lieriff by inetCb and 
bounds, but must recover jiidgnicnt in ejectment tor 
that moiety, to entitle- him to cntci. The sheriff can¬ 
not, jfler he has bet it out, gi\c him any possession 
merely by virtue of tlie writ ol nor can the tenant 

in elegii hiinbclt enter by torcc llicreof. If thcaiow'unt 
could by tlie mere wnt entitle Iiiniself to the rent, the 
Plaintiff would be under the hardship of paying rent 

af tw ice 
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ij; 


twice «>vci lo two Jifleient laiulloiLls. P.uiiieiit ol rout 
woikji no estoppel, ic it oiil^\ c\ul< "ce ol llio tilloul ihr 
puyeo, but capable ot bLiiifr icbutti'l And tbeie is .1 
uulc distiiicliun bctwcLMi the cate \%lieie a tciunit Jias 
nctiuill} reieued tlie pa'«*<esjiun ul laiul iiuiii (iih‘ %\\m 
litis nil title, and tlie ca;<e vlicie he lias ineieU alloniiil 
b\ mistake to 01)1' who has no title. In the ^isL ^cise, 
ir is not, indeed, competent h>i the tenant to i|ii*"^tioM 
Ins lessoi’s title, hut the Cstojipel In liis ac(e]ilin^ tlie 
possession Iroin him, mn l>\ Liu- payment o( leiii. If 
there be feiiaiit pro t/f, who deinisis, mil a^/m 

i'e die, the losscv not estopped tioni s1iewin£r 
that the deatli has deteiinined Ins deiiiise Sn, it 
pajineat of rent be obLaiiied «ln liand, it may bo 
sfiewn. 



IllKil iis 


Piicnuu 


J\l/ and Ilo/fif/i Keijt in snppcnt ol i!ie iiile (Jpoii 
the Jiidffc’s M-jjoit It ippeiis that the <pic^-*liorr l(*lr to 
tlu-jLiiy was on llie\alu(i 1 \ oi lIunhiHlsIo AIi^ /Ju/itj^ 
a question wliieli aiubt only uuliuitly. and ilneilid 
iheii attcMitJou boin the puiujpal poinL in i^sue, winch 
has newer been submitted to the |Lir\, wluthei the 
PLuntilF held in the inainiei .illcgul tfi.il ipustioii 
theretoicuu^ht to be tiled a^aiii Jri the nl St/lli- 
tffff V. (ff)^ a qjiosiioji .^jose wbclliei the plow 

of fui hiihiut in ti i onld be pleaded lo an avow ly 

and cojrni/ance ioi rent, JjOid Camden^ who was al tiist 
inclined to sU]>))Oit it^ iiltiniaLLU a|{rei^l xMtb tin icst 
ol the Court, that it wa:^ taken away by llu- sLutuie. 
11 ^ on the issue wlietliei the FlaiiitiH held iii inuiiiier 
and iorin, she tan be permuted to dispio^e hei lessoi's 
title, the title of a laiulloid may ill all cases of n\owiy 
for lent come into question, contrary' to the intent ol 
the statute r i 2. Tlici'e is 110 pietence to say ihi, 
rent was paid under a inistuLe, lor the Fiuiniifl was ac- 

(aj % IVih, igS 

quaililGil 
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qunintcd \Mili all tlic circumstances. The (a) 

^ludi iciidci'i aUornmorit^ vuid, contains a parliciilar 
exception ot altoimncnt inddc pur'iiiant to a pidginent 
at law ; and such must be an atlcunment to a tenant in 
ffegity and otlier^ Yielding niidor nxcciiuons. 


Ginns Tins case lias at different stages pre* 

scntetl iblVerent foinis. it was nio\cd, I dionhl 

ccrtaml^r l]a\c ihoiighi tlicic ought to be n ncTT tiiiil; 
lor if the avonnnt liad at the trial been told, ihaL the 
icceipt ol lent was not pnmA Jtuie exidence to pioceed 
on, uiid that he must maho out a strict title, I bhould 
have thought that lie liad pioved asiifficrcnt case. Dul 
it appeal'* that the Ji*dge suflered the Defendant to 

prove this case, and that lie then iiihisU'd that tJie PKiin- 

% 

UfT was prccliiiicci fioiii disproving the inst> mIiuIi he 
the IX'fotid.'inL li.id made. J'lic Judge llioiiglit tia 
Plaintiff'was not precluded iinm disputing iTic title ot 
(lie Defendant, and permitted him to go iiiln evidence 
for that piirpoho, winch was this. The etitatc had belong¬ 
ed talhtci'. 'I'he Plaintiff liad held this estate as tenant 
to Puce. When the Flaiiitifl' ]jaid lent to the De- 
feiulaiit, the latter had had an elci-it against Puccy haxl 
extended the esliite, and hail a moiety dehveiid to him 
by metes and bounds un which tlclivciy the Deteiiilunt 
w'oiiUl he entilliHl to the lent of one moictj, and the other 
would be jjaid to Price, 'riicec farts were true, and on 
them, if they were all, the DefcniLiut would be entitled 
to the rent ot a iroictv- It is said, tliat the avowant had 

m * 

no title, because he had nut iccovered in ejectment his 
moiety; but 1 have no doubt, that the sheriff may deliver 
the moiety, and enter upon it; except that where the land 
is under a previous demise, as m this case it is to the 
Plaintiflj whatev^ elder term the sheriff finds, he cannot 
disturb the previous title of the tenant in possession' 


IS Gn. 4, r. s,. f. ii. 


all 
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all he can do is to put flic a\m\.uu imo tlio sutc o] 
Lnullurd. iKtlu* land had hepu ni jlie oi ilie 

ioniicr o^Micr, the slierifl iiiigliL Ikuc doii\cipd iicliial 
possCbbiofi* where it k in the ]i(>s^e«si<m oi a tenant, 
tile UienlFbetb it out by inetc^ and bcuiiids, and the te¬ 
nant bound thciiccfon^urd to pay leui loi lii^ moiety 
to the tenant b} Tluh ib a can* jii y\ l»u li ii|tinn- 

niciit unit not necesbury Itoluic tlic sljliiu* (»1 iitUmi- 
niontb, boioiisi* triidiit b} iii by jmljriiiunt oi 

law, tu whom nlluininciit vjs not iioccssaj). 1 am 
aware that it Jus in vo\oral places been s.iii], that the 
tenant in ilvgit caiiiiut obtain ]u>s-,esMoii witluuil an 
cjeclinciit, bull luve always been of .i liiJTeieiit opinion. 
Theic lb no case in wIiilIi a puily may iiiaiiitjiin eject¬ 
ment, in wbicb he cannot enter. 'I'fie ejix'tiiicnt sii]i- 
poscb that lie has cntcml ,* at le.is(, (hat hr Ji.is le.iscil 
to aiiotliei, and that lli.it othei Jiiis enteied. .iiid (fi.il 
the lobbor may do it Iry anothti, 'ind nut citUN liiijis<>lb 
is not \ery intelligible. [ wtm!d*iiot 1iuwc\(‘i luiisuhi 
the present case as now de(.u|in<' lliese points, winch I 
only throw out in aiiswei to the nigiiiiunit ili.iL lusbern 
used. This is .1 case to winch the doctrine does not 
nppi}'; Tor no ejectment could be jii this rise iiiani- 
taincfl, there being a ten.iiit who was eiititlKl to letaiii 
the pohscb&ioii. it turned out, that PuCcj being in¬ 
debted to Mrs.liiul pievioiisly to the a\ow ant's 
judgment conveyed the prciniscb lo Iiei in satis/actiori 
of the debt. It is quite clcai tli.it Mrb. HuAn w.u, aftci 
the execution of this deed, entitled to dibtiain on the 
PhiintiiT during lier tciiantcy for the rent. 'I'lic avow¬ 
ant conteiidb that because the I'laiiitifF has once paid 
the rent to him, in iguorimcc of tins fact, she is become 
irretilovably Ins tenanL No such law is laid down in 
any book. Till the statute oi Anne^ if a lord coiivevc'il 
a rcvcrbion, by the attornment of the teiunl ihe lenl 
would pass, though not before attornment but if newer 

vet 
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\ol ua--M|ipci^c:l, iImL aitoiniiu-iil alotir, .mj 

ionwyimv, would t-aii\ lltv U'Ul. [Jiujiichtioiiabljr'tlio 
I.Lw IS jiciL It ii so pLitn .t pio|K)bitioj], that I did 
not t'xpt'il lc> (iiul .uijr .oillioiity loi il, iioi liu\e 1 
liMiiid any cast' clccidcd on it lint I iiiid a case of 
II fll/nws y, J!a)f/ffi/efWe7M) wlu'ie a leiKiiit imd paid 
lent to a yMiiaiiulu man, '^itppoMiiir tlint tlic (ennui ihi 
]ilc liad lotliitfd hn O'-tate h\ a wliuh h.ul 

lieeii ^oIiMiiiii/cd, hut jf pimcd to be \oul, nui 

(lie tenant w.i- ohlurcd lopav (lieinii o\ei n^'iin to the 
JiMiaiit loi liL* It wa^ that il the toiiiaiiulei 

man l>.iil di^li.mu <1 and a\ouMl in irpl'Mii, llie lonain 
4 mild li.Lxe m.ide no aiiswii /)"'///#; ,1 f see no 

diiluiilli 111 ili.n ilu Jtiiiiii would liiivi pioMcl lli n 
hi^ tiUoi uiueiil luoiLuiefl on the inisiepie>^eii(alioli ot 
Jiiin uIki claimed a^ KiiiamrJoi ukmi, and lu iniulii line 
lu'un til.it (he widow wms still a]i\c* iiul eiitilJMl. 'I J'f 


j lets wliuli Will slated in lliaL ca-^e ^\eietiiie, in hk* 
uiaiiiui a> all that stated Iutc b} the a\uw.iiit istiue 
I he jui\ineut c)l iciuluie lai^es a pieMiinpiion that 
il'cpail}' KceiMii^ It has a eond title lo the lont., hiil 
It IS a piesiiinpliuii oiiK, and lap.ihle ol hi lehntted. 

IS lathei iiniiecessaiiU pie-^si*d inln 
tlii^ cjM*, though llicic Js niiul] weight in the .irgimu nis 
fliLM iiigpd, .nul il iv icit.iiiily‘it'ltic'd tliiit (fu jui-oii 
hoUlin^ iiiiilin iiTiotliL'i li\ a (lciiii>-i‘ nitlioiil iiKliMtiiU' 
I aiiiiot plciuL that his Ji'-mu w£ halnuf in It ihuthtitn, 
I'hc siniL' (loLtiiiio uliith I now l.i^ doun, ua*. li(.ld hy 
liaifUifi. in an ijwliiu'iit at MicisA/n j/lni lOltaf'O'.. loi 
'.Inch icjit had bmi paid lu the cuipoialion llic |ia\- 
jiiciit oi lent T'.iS' LCi'tainly y); iM// Jntit l'miIi'Ihi. of tin ii 
tide. AI_\ niothei liatfln/ held that the Dell'iuliliits 
linMng dis(.Iniinod to hold iitidoi tlie euijiuratiuii, that 
was e<iuivaleut to u iiulicc to quit, and Icll iliein at libci ty 


(U\ iBos, U Pull jiO- 


(O 
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to slii'v wlio wju t\iv mil piojirictor of the Tins i8f5- 

(luLtiiiir imisL lie taken wfL'ieiire lo the siibjctL 
iHiillet, «imi lo the ca^e III iviiicli it l.uil iIomii. It ^ 

was" iioL a c-ise m winch ihe tiiuiiiU li.ul been oiii;inally PirciiLK. 

let into po^se^siion by the loiptiiaticMi. li iL IkuI been, 

I hlioiiiil li.L\e thoiijL'lit llie DelencKiiils nc\ei ciMiUl have 
disputed the title ol the coipoiatioii, winie the\ ionti- 
Fuied in ]iiisM'ssioii; luiL tlieH-wire eultaii^e^limit*uii ihu 
waste, and tiu* corpoiaLioii dainied lo be loiils ul the 
manor, and claimed lent ^ and the tenants, who had al 
first fu cjiiie'^ced, bein^ alterwaids advised nl olhei l.iiid- 
loids, disclaimed LohoUl ol the hisU 1 am lliereluleol 
opinion that the rule un^litto be dischaiged. 


CiiAMJiiii: J. ft would heeximnely tnrNiliIiwoiis il 
the tenants of persons \vlu> Jia\e jiiopcily in 1 nub 
could, by colliidiiijT with ollif'i pei->oii-^, and deiivni^ 
llicu Ic'^soi’s title, put then l.iiulloids on jiioni oi litle, 
many titles re^tiiij^ on po'-M“'^*-ion mify. 'I In reloie the 
law mpiires lliJl tlieic should In \ri\ sluing c Mileiice 
to rebut ibe i.ise .irisinir iioni the payment ol leel 
ought lo be inlimiely sticmgei u) a c ise uheie the li> 
iiiiiil denies tbe tide of lliopcisoii rioiii whom lie ie- 
ceivecl his possesMuii ^et i^eii llieu, in some ca'^cs, as 
ol the land being U'coxcied by a pidginenl liuiiiliis 
lessen, It is coiiipitciil ioi a Uiiant lo shew lli.it die 
lessor’s title has teased. Here tjic IM.iiiitiir jsiii posses¬ 
sion : the Dciendiint oblaiiis a pidgmeiil and cAj'/Z, a cn- 
cumstiiiico \ery well calcnlatLil to niislL.id the pi tson in 
posscsKioii, and to ludiice liei to rctogriiye the title oi 
the Defendant; but it iniglit be, ihfit diis was not a 
sufficient title; in this case, not this point only came 
into Inquiry, but there wn^ n lurthui iiic|mry of the va¬ 
lidity of SL certain dccHl, whereby the prennsi's w'erc^ 
conveyed to Mis. Jia/kCif niul that jioiiit lias been tiled 
twice, in the present action and in another previous 
VojL. VI. P aetjuu 
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action al law (a). 1 sliouTcl, on vui ions circumstances 

ol tins ir}}ort, have been as well satisfied it' the verdict 
had heoii the otlici va}, sccinjr ground to believe that 
the deed was aiteiKled to coicr the possession of the 
grantor. But afici tuo sordicts, both concurient, I 
would not now grant a. tliird Inal. One iircumblanLe 
IS that oi Mrs. Jtala ehiimiiig one moiety ot tlic 
wood, under the idea, probiibl}, that the DetcucTaiiL 
was entitled uiidi r Ins clrgit to the <itlici moiety, whiiii 
could not be, il the doed wore good. 


Dali \s J. mus ul the same opinion. 'I'hc rule is 
clear, that gciieialJy a tenant cannot dispute Ins land¬ 
lord’s title, but here it loiiies to iJiis question, whether 
iihcr n pi isoii has been iii ])Oasession nuclei nnothci 
Ici'^or, il lie lb peisuaUedto atlorii uiului ciiciiinstaiices 
wliidi do not u.iiiant it, it may not bo opc'ii to him to 
]uo\c that the lent wiis paid without siillieieiit groiiiKl. 
And 1 ihmk it is. As to the meritb, 1 shall <iav no- 
thing, but the ease was once tried beloic me (a), aiul 
I baw no gioiiiul to iiiipea(.li llie deed. 

Rule dibcliJiged. 

(r?) TIi.Lt tvan in (.iLctniont co^cr the premises uiiJcr li. a 
brought by the aiowaiit to re- in ivhuii V faileJa 



Wakd and Wife v. lit ntlii. 


Astatc-niLiiiljv was till action brought bj an evcutrix, ibr 

uj*aii^c«iIiio*r price ot meat sold and tleliseied by the testator 

ilijt dir ic»ia- ill liib lilotiinc to the Dofciidant. The declaration 

tor always pro- ^^j,,i.(.d only promises to pav the testator. The J)c'- 
mibcd not TO ^ • 


prcaii the DefciLdint ror a dcbl> is not evidence to prove a. promise to payy mode to 
ibe teataior iTithin biv ycara^ 


4 


fciidaiit 
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fcndant ploaduil the- vtatiitr of hiniiiUiniis, and iiL tlio 
trial ul the caiibc at the la^t Npnii^ .is*ii/.es lor Jttifiavdf 
the only CMdeiiLc to take tiu out ol the 'il.itiiLe, 
was a note without date, wiitleii by the DekiidaiU to 
the executrix, m winch she b.iul, the tehialoi 
pruniised iie\er to distics*; me for ii ” AitiM %LriIicL 
ioi the PlaiiitilU Copliij rSei|t had obtained a iiile fu\: 
to Jset It tiMilc and rntei a nonsuit, upon ihi ri^icmiul 
fhat these words cmitaiiied no evidence ol itiiy 
made by the J)eleiiditnt within sik }eais to p ly the 
leMatui. 



Wahd 


Vm 

PIlnxbh. 


Lrns Seijl now sliewcd raiiseii and iiisist(*d that n 
was 11 f]iiC'ilioii toi .1 pnj, wllelliei tlieie liiid not been 
a promibc made w ithiii six ycais to tlu- Lestutor, wl'u 
was piovcd to lune beim .due witlini ili n linv, lor it 
the DcleiidaiiL h.id not atkiiowliil^tl tlu dibt tt> Iniii, 
and asked Iul (niie, the tc-ifaloi wnuld have iiad no 
jccasiuii lu pioinise iu»t to In i. 

Pti CiOiatn, sloppiM'^ (njf/ttj Whin the (’oiiil^ 
dt^teijjijjio that at knowlidj^iin iit isuvideiKO f>l .i new 
pioniue then made, iL mast lx ol a piminse niaile U\ a 
)iersoii competent to make it, and lo i jicison who 
m existence to iecei\e it. W e lia\4* ^roiie kn tnoii^li. 

Kiile al)soluU\ 


* tO Ol 1 ^ I I U 1 I ILV. 
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ARGUED AND DETERMINED *8‘S- 

IN TJIP 

Court of COM MON PLKAS, 

AND 

OTHER COURTS, 


«'< . 

Trinity I'cnn, * 

In die Fifty-fiflii Ycnr uf tlic llei^i oi Gtor(>» III. 


Edwards v. Symons. 


' I 'HIS was a case directed by the Court, ot ChanLury Devise oPa 
for die opinion of the Judges ul tlie Court ol Pti-simple 

Common Picas. 

TAtmas lAtce being seised in fee of freehold estates cease oi Jt to 

in or near by his will dated ^tiiAjnd 1794, *hcir^exc™* 

properly executed and attested for deviling freehold ciiton, to le- 
estates, and purporting to dispose of all liis worldly ^P* 

estate, both real and personal, aflcr bcqucatliiiig to four t» 

nanre and ad¬ 
vancement of sur of the teatator^a children till the youngest waa twenty-one* and 
then to his said six children and the surviTon and survivor of thenit tlicir heirs and 
aaaigoe for ever* as tenants m common. Held that all such devisees as bttrvived 
the testator took on his decease a vested estate in fee m common. 


VoL. VL 


Q 


duuglitci^ 


214 ' 


CASES IN TKINITY TERAI 


1815. 


Edwark 

V. 

SVMOV& 


daughters, Manj /Eottf, Sarah Ttatli and Ann^ and 
Matgaret Itucr, onu bliilling eadi, and to his rl<lcst son 
James LateCf one shilling, to be paid when Ins children 
should attain their respective ages of 2t years, the 
testator devised all Ins freehold, copyhold faiTn, and 
lauds, called Imcc's tenements, which he was entitled to 
upon the death of his mother, to J. Doidge and WtUiom 
Trait, and their survivor, his executors and adniinistm- 
Tors, u|iou trust to receive and apply the rents for the 
maintenance, education, and advancement of his six 
children, John, Thomas, Henry, Framis, William, and 
Eltxabeth. and immediately on Elizabeth attaining 
21 years, then he deviMxl all his said freehold and 
copyhold premises to his siud six children, and to the 
survivors and survivor ot them, their heirs and assigns, 
for ever, to hold ns tenants 111 common, and not as 
jointeiiants. And he thereby charged all his lands with 
the payment of his debts and hineral cxpcnces. The 
testator also niaclo a codicil, dated 7th April 1794, pro¬ 
perly executed and attested for devising freehold estates, 
and thereby ordered that bis daughter Ann should 
share and sliare alike with his five sons, John, Thomas, 
Hemy, El ancts, and William, anti liis dnuglitei Eliza¬ 
beth, of the freehold, copyhold lands and preiutses men¬ 
tioned in liiN will, ill addition to whnt he had given her 
in and liy liis will. And he thereby coiifirmt'il liis will 
ill all other parts thereof. Tlic testator died m Febru¬ 
ary 1799, without having revoked liis will nr codicil, 
leaving James his ddest sou and heir at law, and liis 
sons John, Thomas, and William, and daughters Ebza^ 
heth and Ann, five of the devisees named in his will and 
codicil, him surviving; Henry, and Francis, the two 
other devisees, having died in the testator's lifetime 
Thomas Imcc the son, one of the devisees, died in 1800, 
witliout issue, and intestate, before the testator’s daugh¬ 
ter Elixabeth attained the age of 21 years, whidti she 

*8 did 
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did in i8ri. Tlic Plnintilf had filed liis bdl in Clinn- 
oeiy for a partition, claiming to be entitled to niif>fiftli 
of the deviled (Mate, us Jia«irig been conveyed to him 
by James Luce, on ulioin, lie insisted, such share de¬ 
scended upon the dc>ath of ’I'liomas Jjuce Ins brother; 
and the (|uestion wii^ whether 'rhomas Lmcc the son, 
had, at the time of his death, any and what estate m 
reversion in the freehold estate of the testator, or in 
any and what share or )H>ruon thercufj which on 
the dentil of I'hopias TAtec, the son, descended on his 
heir at law. 


ai 5 

1B15. 

Edwaum 

V. 

Symowl 


Leta Serjt. for the Pluintii^ nigued that the words 
when and then, in a will, do not create a contingency on 
which tlic estate is to vest, but lliiit where it is ]irovidcd 
what shall be done wjtli tlic rents of the e^tcUe in the 
mean time until a devisee comes of ngc, and that tlicMi 
he shall take, the estate vests uh imtin la the doMseo, 
though he ennnot assume the in.iiiaguiiient of it iinti) 
the period directed by the will. This had ixien deter* 
mined in several cases; oti deanse «/ IVhecdait, v. 

Jjca (o), which refein to OiHullille, on denn\e ttf llatj^ 
nwr//, V. lVhiih}f{h)i and in Iwlli of them theic is a 
reference to liotastan^ case (c). Jlme, on demi'.e of 
P~rrCf v.IIill{d), Is a still stronger ea^e in jioiiil for 
making this to be a teiiuncy in loimnon, for (here the 
devise was to then? and the survivors and siiriivoror 
them, winch lattci woids are not in GoodtitU v. ft hnbij, 
la the cose oi lili'isef \.ihan'mU{e) the loas'iii is as¬ 
signed for construing it to lx* a taiancy 111 cnininoii, that 
it is better lor the posterity of the taker that they 
sliould have several, Uiaii joint estates. In this case, li 
some of the children had married and hod issuer and 

(J) 3-Bure 1881. 

(0 3i-f»*373- 

Q 2 


(«) 3 T.R. 41. 
( 3 ) I Burr. 4 s 8 . 
(e) 3 Co. 19. 


then 
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then died tieforc Elizabeth had attained her full age* if 
this dcvihc be construed to create a jouitonaiicy* that 
issue would have been disinherited. Denn, ex dim. 
iiatla l/OBaite v. Satterthwailr is in point as to the imme¬ 
diate vesting of the estate. Thomas Jjuce, therelbref 
upon surviving his father, took a vested interest in 
common 111 fee, to which he was entitled 111 possession 
u|Km Elizabeth, uttainiiig her full age; and upon hu 
dcuth, It passed to liis eldest brother James, as his lieu 
at law. 


Copley Serjt. contra. The only question is, at what 
particular time the persons to whom this estate is ^veii 
as tenants in common, are to be the survivors. To re¬ 
fer the survivorship to the time of the decease ol the 
testator has always been held an unnatural consti nctioii, 
because the testator may by new devises provide fur the 
event of any of Ins devisees dying in his Lfe-time. lu 
the case of Snnmi v. Eigg (a). Sir JV. Grant M. li. 
says, the general leaning of the Court is against con¬ 
struing the words of survivorship to refer to the decease 
of the testator, it any other period can be fixed upon, 
tlic testatoi gcnciully supposing llie legalec will survive 
him. Ill Mawfsx. Mfraiei, (b), cited 111 the (..iscut Gai- 
iand V. T/toincs (r). Lord flaj dwiehc Mluplml ihn, con¬ 
struction. And ni Ras'icU r. Lang (d) the Master of the 
Rolls sa\s, if nil these sistei's had not survived their mo¬ 
ther, {xissibLy 1 might have adopted die construction, that 
the words of survn orship related to the death ol the mo¬ 
ther and not of the testator, for I think tliat conslruo^ 
tion is not to be adopted, if any other can be.” This 
lias been the doctrine of Lord UardsBtLke,ox\A of the pre¬ 
sent Chancellor and Master of tlic Rolls in numerous 

(a) iFet.ztim (r) i Ne<ui.Rep, 

(A) 3 Atk Si%. {d) 4 Feu jji. 

Other 
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other subsequent cases. The v ord<i here arc strong; the 
estate is gi^'cn to trust ces^ niid t)ie survivor, niitl the exe¬ 
cutors and administrators ot the survivor, in liiist to 
opply the rents to the maintenance and udvniieeiiicnt of 
the testator’s six children; and ,wJien Ins tlnughter 
Eltxabeth shall attain 3 1 years, then he devises all Ins 
estates to such persons and the survivors ol them, n^amoly, 
at the time when Fdizabelk attains 2i. To tiue eoii- 
ktruction it means those who sliall be the survivors 
when KUzahclh Imcp atUiiiis 2l. It was manifestly 
the tcstatoi’s iiiti'iit to disinherit Ins heir nt Jaw, for 
he gives him ir. but if one of Ins othoi children had died 
after the testator’s decease, niicl before FAizabeth was 3 1, 
his pait, according to the Pliiii^iff’s construction, would 
go to the heir, whom the testator inteiHletl to disinherit. 
It was not an improbable event that out ol'six oi seven 
children some should die; and it is imprnlutbie tliat it 
wiLS noi m till' testator’s coiitenipl.ition. Anollier event 
indeed is leJl unprovided lor, i. that if nil dietl before 
I'llizahth were 21, then it would go over to tlic heir, but 
that was little piob.ible. Ancithei iiialeriiil ciicuinstance 
IS this, if niiy one ehiJd died belore I'llisafh’lh was 21, 
the otli« Ml le to laave the benefit of the runts and pro¬ 
fits r r Ills s]i.iie liming tliut pciiod, it is tJiercfuieprobo:* 
blc that tlic testator also meant lh.it the same share 
sliould vest absolutely m them by siirvivorsJijp. 'ITier^v 
lore if there is nothing whence to infei the intent of the 
testator, to what pcrioil those words shall relei, it shall 
refer more naturally to the lime when Fltsafieih attain¬ 
ed 21, than to the time of tlie testaior’s decease. In 
Garland v. I'bomas almost all the cases nt law, and many 
cases in equity, are collected In Jlttssell v. Ijing Sir fV, 
Grant M. R. impugns the decision in Lta d Jitndmi v. 
Earl tjfSuffoUc (a), though he refers with approbation 


1815. 



Euwardb 
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(a) I P. tPmt, 95. b» 
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to 
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to tlie case ofSiring€r\m PAilItps{a), Events may be such 
that it is immaterial whether the word survivors refers 

f 

to one pericKi or another. Many cases li«ivo been be- 
ibre the Court, where, though die word “ surMvor" was 
used, the doubt has been whether the devise created a 
jointeiiancy or a tenancy in common; and the Courts 
have said, we reconcile it by making it a tenancy in com¬ 
mon to a certain period, witli survivorship afterwards. 
Ifa sense can be frivea tx) Ixith expressions, though ap¬ 
parently ii'piignaiit, so that they mn} be reconciled, 
the Court will iiiiiiiitiiiii both. Even in eii^es where 
tlicy cannot be reconciled, the Courts have ot lute al¬ 
tered the lulc of const ruction, and it u thing be given 
ill one part of a will to one and iii nnotlicr part to an- 
oUicr, iiistciid ot holding that the Inst word^t sliall be 
pursued and the fiist rc^cctKl, the Court have Mud, the 
devisees sliall take in moieties. The doctrine thiit the 
heir at law cannot be disinherited but by express w'ords 
oi necesaaiy unplicntion, has been much que^timied. 
A reasonable implication will •suffice, the rule only 
throws tho onus on the devisee. 


ZjCfis in reply. No strung intimtion appears of disin¬ 
heriting the heir: tlie testator docs not shew it hv giving 
him IS., iiir he gives lour of his dnughters, to whom he 
does not devise any thing else, tlie same sum. Is it to 
be supposed that the fatlier was so much ui>on dis¬ 
inheriting his heir at law, that if either of the other 
children died under 2f, leaving issue, he would prefer 
that that I'tiluc should rather be disinherited, than that 
Uie eldest son and heir at law should have the clianoe 
of taking any thing? It has been urged that the words 

(a) I £jm Calm Akrm 29Si i P, fPmi, 96, m/a 

“ then 
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“ then 1 give," have the elFcct of not giving tlic estate 
to vest till then, uiid that the Court iiiusL look to mx; 
who «eie Uien the siirvivui.<., whereas ilie clue is to he 
sought the Ollier way, and ttie rule ol' law is hist to be 
found, and it will thereby appear who were Uie SUi%i- 
vors. The survMors are the siirvn'ois of those in whom 
the esutte has nlreiuly nested, and the deLluration that 
tlie possession shall be sii'^peiided till liliiu/jttfi is 2T, 
suspends the possession only, till that event, and the 
olTcct ot w hat IS contended lor is, that the estuLes vostetl 
are to lie deiested again at her age ul' 2i, and newly 
modelled and vested. In none of the cases cited is 
maintenance given 111 the ineiui time, by giving that 
maintenance the testator sliews that the estate vests at 
his decease. It doi**: not depend on the circumstance 
that occuis 111 several cases, that there is .an intcriiie- 
diatc csliito given to onc‘'indivnlnal; tor 111 Ht»ititon’s 
ease, when* that ingredient was wanting, it was neicr- 
tliclcss held that iiotwithstunding the words ** then aiiil 
when” the estate vestc'd. Tlfe Com I held that the 
words ** when and then" shewed when the estate <slKJulfl 
come into possession, lint not when it sliould vest. It 
gives the estate by giving tlie rents and profits, .ind 
only prescribes a particular course of ndniinislration t'f 
them in the mean tune. The estate, thcicflire, vc'sts at 
the decease of the testator, and the words survivors 
and survivor" naturally refer to that tune. 

Cur. adv, wit. 



Edwardb 


V. 

Symons. 


The following certificate was afterwards sent to the 
Lord Chancellor: 

Wk have heard this cose argued, and -are of opinion 
that Thomas latcCf die son, had at the time of his death 
a fcG-aimple estate in reversion in one undivided fifth 
part of the freehold estate of the said testator, os tenant 

Q 4 in 
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i3i5 111 cuiiiinoii null iun snid surviving brothers and sisterSf 
~ " and that on the death of the said 1'hotuas Ijitce this 

£UU 

V. estate descended on Ins heir at law, 

Symons. V. GiUBfh 

J. Heath. 

A. CHAnBRE. 

R. Dai-las. 


John and Thomas ('hester v. PirciiEii. 


All cxcaitor of 
a testator i>os- 
sGSScil of real 
and personal 
estate^ rloatlied 
with a trust to 
pay debtSf and 
to lay out mo¬ 
ney for tlic 
beneAt of the 
testator's chil¬ 
dren, and vvith 


'J'lllS was a lose directcil by Sir 7 '. P/tonrr, Vice 
Chancellor^ iur the opiniun ot the Judges of thiB 
court. £\,ael (^antigboki the elder made his will; 
dated ritU./u»e iSii, nnd thereh^, atlcr directing his 
jiibt di'btii to be duly paid by his exotutors, he gave to 
his uiiu the use of bis dwelling-house and furniture, 
nnd 50/. 11 year tn be paid to her out of the rents and 
profits of his real estates for her hie, and he thereby 
charged and in.\de liable to the payment tlieicof all his 


a power to si 11 
f^hold lauds 
in fcci but 
taking no bc- 
ncCiiial iiucrest 
under the u ill* 
lb a good at¬ 
testing i\i*nc&s 
to the wii 


real estatcN ami ellects. Allcr the decease of his wife, 
he gave his son Israel Claringbould the use and occiipa- 
tiuii, rents and profits, of and in all ^at las said 
dwelling-house and field thereunto belonging, and in 
nhicli lliat house was built, called the Five Acre Field, 
during his nutui al life, and after his decease, then the 
Lcstalui devised and bc<|ucathcd all the residue and 
rcinaiiidri ol Jus real estate and efiects, real and per¬ 
sonal, to Ills son lUehard and daughter Ann wife of 
U'lUiam PAijjpSi as tenants in common, their heirs, 


exccutois, ndininistratorg, and assigns, in cose such 
remainder should not exceed loool. but in ease such 


remainder should exceed looo/., dien the testator 
thereby bequeathed the excess above loool., unto the 

*6 cluldreii 
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uhiltlrcn oi bi<i son Ivael, to be laid out and expended 
upon them iii such way as hi<« ext'cutors should think 
fit; ond after stating the suie by him to ins soii-iii-luw 
fVtUtatn Phpj}s of the two bog meuduu s iiiljoiniiig tlic 
river fm the sum of loo/., niul Ins ^having loilgcd the 
said sum of loo/. in the hands of the said IVilIiam 
Phipps fur the purpose therein mentioned; and allcT 
directing the payment ol the s*iid sum (if loof. :is 
tliereiii mentioned, the testator thereby »|ipoiiited tlu- 
Flnintifls and the survivor of llu'iu, execiitois and 
cxccutoi of his will. And the tcsLitoi tliereby further 
willed and ordaiticfl, that his executors, or the siirvivoi 
ot them, anti the cxrautors and adniuiisliatuib f>f sucli 
survivor, for and towards the jierfurniuiire of Ins said 
will, and in order to '•sve money ior the payment of his 
debts, and oi nil the several legacies and ex^ienocs at¬ 
tending the performance <jf the things thirejii ilirected 
and ordered, should iiiMf might ailh all cuiivenieiit 
speed after Ills decease litugani, sell, and .ilicii iii/(‘e sim¬ 
ple all his freehold lands, lioiisrs, and pi einises, exct'pt 
his dwclhiig-hoiise and the hve-acre field before iiieii- 
tioncd , for the doing, executing, niitl iiericet finishing 
whereof the testator thereby gave Ins executors an<l 
the survivor ot them, and the cxcruturs or iidiiniiis- 
trators of such suivivor, full power and absolute autho¬ 
rity to grant, alien, sell, convey, and assure all the same 
fieehold land and {iremiscs to nn^ person or persons 
and their heirs fur ever, in fcc-simpIc, by all iiiid every 
such lawiiil ways mid means lu the law, ns to his 
executors or the survivor of them, or the executors 
or administratois of such sim’ivoi, or his or their 
counsel should seem fit or necessary. This will 
1^9 signed and published by the testator m the 
presence of Henrietta UousscaKf Mary Chester, and 
Thomas Chester, who signed their names tlicrcto as 
attesting the execution thereof in the presence of the 

testator 
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testator niid ut his request. Thomas CAesia, one of the 
siibsciibiii^ witnesses, is the same T/ioma.\ CAestet who 
!•« iiiiiiK'd 111 the said will. 'I'hc mikJ tcbtiilur diet! with- 
(iiii haviii}r altered or levoki-d his will, leaving John 
Claiin"fK/nl(t iind Isiacf Claringhmiid his hi‘irs in 
gavel-kiiid, (and who .iie still living,) hiui sursivuig. 
'Fhe Pl.iiiititls John P/upps and Thomas CheUa ha\c 
duly piovcd the mil, luid tokcu upon theiuselvcs the 
exLCiilioii of the trusts thereof. The tcstatni was at the 
tunes of uuikiiig Ins will, and of his death, seized ju 
fee-biinple of Lcrtam lands in the parish of Hivery not 
being part of the snid clwcllmg-liouse or five-acre field, 
or of the s:ud two bog nie.iduws: the personal estate 
and cflecis of the testator not specifically bequeathed, 
weio not siifbcieiit lor the payment of Ins debts and 
legacies, fiinl fniieial and tostuDientnry expenccs; and 
therefore the Pliuntiirs .John Phtpits and Thomas 
Chtjlrty in execution oi the trusts of the will, enU‘ii*d 
into a cuntraet with the Defendant tor the hide to him 
of a piece of hind, being part of the testator's real 
estate, but wlncb did not form part of the dwellings 
house or fivt'-ucrc field, or tlic said two bog closes; 
and the <iucstioii was, wlietlier the PlainLifia roiild, as 
devisees in the will named, or by virtue of any power 
in them by the will reposed, convey to the Defendant 
tlie legal estate and interest in the lands so contracted 
to he sold to him. 


Hough Serjt. for the I'lamtiflfs stated that the point 
intended to be argued was, whether the will were suffi¬ 
ciently attested, Thomas Chester the devisee and executor 
being also a subscribing witness. This case was con¬ 
cluded by tlie ca^e of Hetlison and Another v. Hromley{fl\y 
whci'o the wife of an executor who took no beneficial 
intciest was held to be a good attesting witness, and 

(a) tiSastt%so. 

by 
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by tlir cases tliiTcui citoil ol J'hunfain v. VaoK (iv)^ 
V- JMiffi (6), Holt Tifml (c), Cloodtitlc 

V. WeyoiiU{it) 

licst Seijt. roiiifu^ This vast* h.is even in the C'oiiK 
ot Chancery thought duitingiiisluitile I'l0111 the t.is^cs 
cited 'riie will gave the executor a light ol eiitr} on 
the real estate, ami if he were to enter, aiAtl tresspass 
sliuuld be liionght against him, he must jnsliU uiuiei a 
will attistcHi by himself, hu if the uctiun \sLie Inoughl 
against his leiidee, he would !><■ lubte u\ei, il the 
Defeiidnnt were ousted, aud that would goe hiiii such 
au interest in the verdict as to render his testLiiioiiy 
madiiiissible. 


1815. 

PlllI'PS 


V 

Pinjauu 


77 /e Comt observed, that unlessi the executoi spon- 
taiic^ously entered into coveininls which itndeud hnii 
liable o\ei, lii^ mere execution of the powei Mould not 
have that elicct, iiui noiild oidinaril^ he ■icioiupaiiicd 
w'ltli any such Knerinnt the* piiichasei would pri'- 
sioudy cxniiune the title, and would not take iiiuler 
the execution of a power, unless he were satisfied »i its 
validity. 


TAe Court afterwards sent to the Vice Chancellor 
the following certificate: 

We have heard thU case argued by counsel, and wc 
are of opinion that the PKiintiOs can by vnlui' of tlie 
power in them by the s.ud will leposcd, <oiivi-y to the 
said Jbsej)/i Webb PUcIu^r^ the Di^ieiidjiif, the legal 
estate and interest in the said Imids con li acted to be 
sold to him as stated in the cose. 

V. Giojih. 

J. FIeath. 

A. ClIAMBRE. 

H. Dallas. 


(0) I Mod% 107. Anon^ 
(^} 1R/.365. 


(ff) 1 Jf. j 9 . la. 

(J) 
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(Joi MsoN -u. Lkttsom and Whitton. 
Alcisoi i’os- '’I'JUfj was a case sent l>y the Court of Choncerv 

bessLcl or con* X j- 1 , . , ^ 

*itlrriWc tree- '•"C opuiion a1 tlie Judges of thiH Court. 

Lold and lease- In 1809 tlio Dcfeiidiint Dr. Lethom being seised m 

I*j*Ing**to^ihLr, " '***“*'‘‘ CambenBeUy and of (.ertoin 

covenanted in Tiiessiiagcs, I.iiuls, and licieditainents in the parisli of 
a lease of par- Camht t-wt’lL, and posbessud of certain leasclioJd lands 

C6ly tlialt if lll*| 111 111 rs 

hi« hens or tbeie, lor the icsidue ol 11 long term of years, oil lying 

assigns, shoiildi together and ndioiiiiiig, by iiulcntiire dated 12th ,Jau. 

ttfuC^haveany ^®°9> demised part ol the freehold hcieditamciits con- 

advantagcoiis sisting of :i brick inubMiage, uilli tlie yard, garden, 

offer for the cooch-hoiisi', slaliles, and iiailduek used therewith, sitii- 
duposiiig of a ^ ww wt j , , 

certain adjoin- on (rttjOf Flilt, and containing togcthui about three 
ing frccliold acres, to./.liis rveiiitors, .idministrators, and 

£sw*'his'lie\*rs ^***6“*^ for the tciiiiol 28}cuis, at 100/. leiit; and the 
or assigns, Defendantllieiehy lor hiiuself, his heirs, and 
should not dis- assigns, covenanted with SlaiA-rif^ Ins executois, odiiii- 

umc viiili'out "‘“trators, and oshigiis, thiiL in case he the Defendant 

Lett\fmif his hcir><, oi .tssigiis, should at tiny time or 
limes ihuieafter during the term theicby griiuted, have 
any advantageous ufTer or oflbrs made to him or them 
for the tlisposuig of tlie laud lately fenced off by him 
from the west side of the premises thereby deiiused, and 
adjoining to CinrAervaeU Grove, then he tlie Defendant 
hcllsom, bis heirs or assigns, should not disjiosc of the 
same, without previously making an oflcr of the same 
lessor sold his (q Starkey, his executors, administrators, or assigns, in 

iiicludi^**thir* writing, at 5/. per cent, less than such offer, fourteen 
demised land da^s at least before he should accept of the some. In 
and the adjoin- 1810, Starkeif was duly dcx;lared a bankrupt, and 

aif cn^co^ usual assignment was executed to his assignees Boart, 

Bideration ui 

one entire contract! without olTcnng the parcel to the covenantee. Held that this 
was no breach of the covenant. 

Held that the covenant did not enure to the assignee of the leasep though named- 

BcU, 


previously 
making an 
ofTer of that 
parcel to the 
lesseCf his 
executors! acl- 
miiustratorsf 
or assigns, at 
five per cenK 
less tlian tli. l 
oiler. Tlie 
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Beil, and Strace^, by tlie major part ol tlie commis¬ 
sioners. The Plaintiff' purchased of the assignees tlic 
said leasehold piemiscs, togr her with ccrt.'un other 
leaseliold premises which lind bei n lot u valu¬ 

able consideration. And by indenture ol' 3d I 1.7./ 1810, 
Forty BMy and StJacey iMirgaiiied, sold, nssigiied, tmns- 
ferred, and set over, anti SfaiAe^y by their dirt'utinii, 
ratified and confirmed to the Plaiiitiffj liis "executors 
administrators, and assigns, (iiinoiigst other property ol 
Staikry,) nil the premises deiiiihed to Slat key by tlwDo- 
fendant I^Usom, .'iiitl all their, any or either of their 
estate, light, title, interest, teim and terms of years, 
property, possesion, benefit, claiin, and demand what¬ 
soever, ulj 111, to, ui out of thjs same, mul (‘very part 
and parcel tliercol', together with that indenture ol 
lease, to hokl loi the rciiiiundcr of the term. *On 30th 
July 1812, the Defendant Lettsom signed iiii agrix’inent 
til writing with the Duteiidant Whttfun Jur the sale to 
him for the sum of 12,000/., ot Ins sliaie 111 the nioiior, 
and all liis real and leasehold estates at Camhervotily in¬ 
cluding the piece of ground the subject ol the cove¬ 
nant, and the premises demised to blarkey and assigned 
to the Plaintiff CoUtson, being the same rrcchold and 
leasehold estates to which tlie Defendant LcUsam was 
entitled at the time lie granted the lease. . Allerwards, 
In pursuance of that agreement, the Defendant Lells^omy 
by lease and release, dated the 20tli and 2ist o^Novsnii- 
ber i8i2, and by an indenture of assignment of the last- 
mentioned date, (xmveyed and assigned to, or m trust 
for the Defendant Whittany his heirs, executors, adiiii- 
nistrators, and assigns, as one entire estate, upon one 
entire contract, and for one entire piirclcisc money or 
consideration, all the said freehold and leasehold pre¬ 
mises, including the said piece of ground the subject of 
the covenant for pre-emption. The Dcicndant Lettsom 
did not previously to the making of such agreement or 

convey- 
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conveyance make any offer in writing' or otherwise for 
the* sale of the baiil piece at land, the subject of the co¬ 
venant 111 the lease, to StatAei/, or to any one on his 
liehali or account, or to the PJaintilf (Joflison. The 
I'Jaintiff^ after the ogreenieiit lor sale was entered into^ 
but beioro the conveyance was executed, applied to the 
Deieiiduiit and claimed tlic benefit of the cove¬ 

nant, hs being the iishignec of the term 111 the premises 
by and Iroin iktotijj, nnd W/nfton, betore the execution 
of the coiivc^-uiiLL' to linn, -was informed ol the covc- 
nanL The question lor the opinion of the Court was, 
whether under the circumstances of this case, there 
had been a breach of tlie covenant on the part of the 

lessor. ^ 

This case was twice ntgued, first ui Michaelmas term, 
last by Tidiib M<>rjt. for the Plaintiff, and Itlosset Serjt. 
for the i>i‘flMidai]ts ; and ngiuii, in Easier term, by Shejt- 
keid, Solicitor-Cicticral, loi tlie Plaintiff^ and Ue&t Ser3l. 
for the Dclendiiiits. It wns stated that the question 
was wordMl 111 the form in which it stands, by the cx- 
pre-i-i (liroctioii oi the Lord Chniiccllur, in older, if 
tliere were a breacli, not to occupy the attention of the 
Court 111 pointing out -who ought to be the parties 111 
the action, which question was much disciisscil on the 
fiisl arguiiieit; the secoiu) urgunicnt was confined to 
tlic coiw-lruction of the covenant, for the Plaintiff, it 
was coiiteiideil, fiist, that the sale of the entire estate, 
including the Iniiil which was the subject of the cove¬ 
nant, WHS n diri'ct bicnch, fur that the meaning of the 
covenant was, Xh-xX: Stafkey should fl^c the refusal be¬ 
fore aii^ i-aU' of that hiud should lie iiuulc to any person 
whatoviT iiiid before the sale the Defendant Lctlsom 
ought to liaie ascertained a specific part of the price 
as lepieseiiting that parcel, and offuicd the l.uid to the 
Flaiiitill at iise pel cent, under that apportioned price. 
If a covuuantor acts contrary to the intention of the 

coicnuiit. 
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covenant, it is u breach, though he do not in direct 
terms break the covenant, but pertbrms the words tif it. 
Instances arc collected by ^''hief llaroii Comi/H {a). 
If a covenant bo to deliver a iccogiii/uiicc to 1 m‘ can¬ 
celled, it is a brooch, if ho eKtends it beloro, though it 
be afterwards cancelled [h). So, ii n brewer cove¬ 
nants to deliver all liis grains fur the cattle ul the 
PhuRtil^ and lie puts hops to tlieiii lieloie flehvtry (c). 
So, if a man cuvenants to leave all the tioL's upon the 
land, and he cuta them down .ind loavi's lliein there (iZ). 
Hie intent ol the present covenant was that the J)e- 
(eiidanl Lettsom should never '•eil tins piece c>l land to 
any onc^ in aii^* mannei, without giving isUnhty and his 


assigns the ollci ot prc-ciiiption, and Uic ^.ile to Wlutlon 
is clearly contrary to that uitciitiuii. It was iiigticd, 
next, that the Defendant IjcUsom had committed an 
indirect breach, because by the sale to tJie Dcfrnd.int 
Whition he hod icndcrcd it impobsiiWe that he coukl 
tliereaftfT pcrlbmi the covenant, and gi> e h'tj the pre- 
oiiiptioii. It shall be a breach of covenant, li ilic cove¬ 
nantor be disabled to pciform (r). TenaiU (y } in dower 
of certain land whereon trees were growing had tlie 
nglit of cutting them, and covenanti>d with ilic rever¬ 
sioner that he might annually cut 20 trees, llie cove¬ 
nantor afterwards destroyed and cut /luwii all tlm 
wood, and it was held a breach. So (g) tlie condition 
of a bund recited an agreement that tlie Dcfcntlant 
mi^t cut w'ood for firebotc and hodgeliuti', without 
committing waste, and assigned n brcacli liy the obligor 
by waste m cuttftig wood, and it was urged the restric¬ 
tion was Ill die words of tlie lessor, and nut ot tlie 


(a) Co. -Diff.t Covenaatf 
Co, I ContlitioH, M. I. 

(A) KoAiruon v. Ampit T. Rajf. 

•5* 

(c) Griffith T. Gaodbandt T, 
Jtaj.464. S.C. Tm Jon, tfi. 


(d) Ibid. 

(«) Co. Dig • Covenanh £• a* 
Conditiout M a- 
(/) Mo pi 6s. 

(g) SteviHJon’i cue, i Imm. 

ja4* 

lessee; 
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IcsMCC; but it was answered, that it was tlic agrceinonl 
of the lessee, thoufrli the covenant of the lessor, and 
raiscil uii iinjilif'd covenant by the lessee^ that he would 
not commit waste. So, die doctrine in Matn'i case (o) 
confirmed by lAliMon (A) is applicable * If a man 
sciMcd of lands in ter, co\pnaiits to mieoW J. S. of them 
ii))on rcc|uest, luid aftcrwaids he makes n feolTment In 
fee of the siiid lands, now in till'* case' J. S. shall have 
an action ot covenant wiLlumt request.” In Matn’a 
case* tlic Dclendant coveiiantixl to make .1 new lease to 
Sai/t on surrcndei of hi> old lease ut any time witliin 
Scot/\ lile, and he, liy fine grantul and rendcied the 
siune lauds to the coniiMH' tor 80 years, and it was lield 
a breucii, though CS. Sroil had not surrendered. So, if 
a man have lands lor a term ot years, and covenanteth 
to leave them 111 ns gotKl pnght as he found ihuin, if he 
do waste in wootl, covenant lieth, (instantly,) fur he 
uuiiiot rqiaiT it. (r) 

For tlic Dclendant, it was admitted that these autho* 
rities w'crc good law, but uigcd that tlicy were wholly 
inapplicable, because the present covenant was entirely 
diflereiit, this was not a covciuuit that the Defeudant 
Left'll only should give the pre-emption ; but tliat he. 
Ins heirs or assigns, W'hicli means his assigiiceB of the 
reversion of Uic piece of land in question, should tlo it. 
Tlie partiiis tlicrelbre contemplated two possible eventi^ 
the one, that the covenantor should avail himself of 
any opportunity tliat might occur to him ol alienating 
this piece of land to another person than the covenantee, 
together with the whole or some other partofhia estate^ 
die other, that an ofl&r might occur to him to alienate 
tins particular parcel. The parties intcmded to provide 
by this covenant for the latter case only; and that if it 
should occur, then the covenantee should have the pre- 


(а) 5 Go. %i. Ret. ». {c} F.tr, B. p. 243 ' /• 

(б) Lilt.s. 2$S‘ 

eiiiplion, 
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CTnption; uiid iii older to eiihirj^ the chance that the 
co'icnantce might have an upportiimty tu this piece 
of land sepal ntely, lie stipu' tes iur it, not merely 11T 
case It should occin before the other event, hut also, 
that in case the other event shall take eflett, uiul the 
estate shall pass into other hanch, still the IMciidnnf 
Ltcttsom shall piocuic the ulieitee to give IMaintilf 
the same pre-emption incase tlie uei..is]unsliairoccur. 
The parties iheietore expressly intended, that the en¬ 
tire estate, or any portion ol it, jncluding, ntid greater 
than, that uhich is the biil>|CLL oF the coveiiiint, should bo 
alienable in the ineaiitiiuo; and the Dctendaiit jMtUsom 
In the s.ile ot the whole has neitliei expressly btoken 
his CUV caaiit, nor put it out of hi-i power to pursue one of 
tlic sUpulutecI modes ol pciloiiiiancc, which the parties 
had ni vievv, namely, that if, wlicn llic oda^ion <»c- 
curred, he did not jiossoss tlu* estate, so as to be able inm- 
selt to corivc^} to tfieii his U'^signee should do it* 

\\ hen that ocllIsiuii bhall aiisc- ol an offei iH-ing mode 
for sovciiiig this parcel Iruni the lesidue ut a speciiic 
price, it the then proprictoi ul the estate cannot bo pie- 
vjilcd oil hy the Defeiidaut ZsUi^tom ui Ins ic'prosonUt- 
tnes to peitoiiu the covcnunl, (tui it may be admittccl 
that although the assignee is named, it clocks not iuii 
with the land demised* according totliecasaol tlie Mayoi 
of Con^teion v. Pattisan (a), liccaiisc it is to do a thing 
rollater.il to the demised premises, acc. jwr 
then there will be a breach; but llie sale ol tlie whole 
cannot be coiishlcied a bieach, without blitzing out ot 
the covenant the word .LSbignsimd 1 lie Court ib 
bound to give c^cct to every pait of the contract. It 
was never intciidcHl todebui the Defendant liom selling 
his entire pro]x;ity. In the cases cited of tenant in 
dower, Afizrii’s case, and s, 355. thcDeleiuLuit«« 

liad disabled tlicmsclves. If in the two latter, the co¬ 
venant hud been, that tboj, or LlicU assigns, slioiild en- 


i8tc 
CoLf ISOV 

LriTSOM. 


leoll. 


\ OL. \ 1. 


(rv) IJc. 

11 
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feoff, the caseb would have been siiiiilur to this. JtO" 
Stnson V. Amps, and Guffitk v. Gfjotiband, were cases of 
direct finud upon the co\cnant. The case cited from 
J'ltzberbert is a strong authority (or the Defendant, for it 
is there held, that “ although that lie piillotli down the 
houses, die lessor shall not have an action upon his co¬ 
venant (U) leave them in as good a plight as he found 
them),* before the end of the term the reason is, tlial 
he may w'ltliiii the term have time to rebuild them, and 
hath not disabled himself And the intermediate act 
is no breach. 


The Soltriior-Geiteral, in reply, dissented from the 
Dcfcndiuil's construction of the meaning of the co¬ 
venant, and urged tliiit i*^ must be construed as if the 
words heirs and assigns’* were not in it. If the parties 
had meant to restrict the pre-emption to the case where 
an oilvantagcoiis offer was made for this parcel alone, 
they ought so to have expressed it, but otherwise, upon the 
principle Jbrtissim^ contra piqfcrcntem the words extend 
to every offer which includes the spot in question, and 
the vendor ought to have severetl this in price from the 
rest, and by omitting co to do, he has disabled himself. 

Gar. adv. vult. 


The folloY^ing certificate was afterwards to the 
Xiord Chancellor: 

This case has been argned before us 1 ^ counsel, and 
we arc of opinion, that, under the circumstances, there 
has been no breach of the said covenant on the part 
of the lessor. 

If the covenant be taken in its literal sense, the (acts 
which ore stated do not constitute any breach of it, and 
it docs not appear to us with sufficient certainty that the 
parties intended to provide against such a case as this 
which has happened. 

V. OlBBS. 

J. Hbath. 

A. CllAMBRX. 

K. Dallas, 
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Ellis v. Johnsov and Wife. 

^EST Scijt. nio\o(1 thnl fine might pass upon an 
allicla\it thill the- niiiiL^xed true copy of the 

copy ol tli«> j}9crcrpc *\m\ coiiloicI uliich ^as ni the hands 
of the clerk of the Chiei Justice, and \v.ib ^igned,by the 
p:iiiie<k, the 01 iginal lia\ mg been accidciitull} lobt. The 
parties were alne anti consenting. 

T/ie fbifi/ giantoil tlie application, and ob^m'od that 
tins t\ab ail instance of the utility of tJic practice re¬ 
cently introduced, that tlic copyloiluith the Chief 
Justice bliould be signed by life parties as well as tlic 
original. 

Fiai. 


May s7* 

The praecipe 
and concord 
of a fine being 
lost, the Court 
permitted 
them to be 
supplied froin 
the copy there¬ 
of, whKh hail 
been left with 
the clerk of 
the L hicf JuB« 
ticc, sijined by 
the parties, and 
the line to be 
perfected* 


Eonsec V. Magn^v and Another. 


May 28 * 


was an ncLioii agnlnsL the late SlicrifT of Mid- The shenfls of 

dle^cx for not arresting upon a writ lor 16/. return- 

.1 l A-FTi 111, prCicnt year 

able on the last return day of rnnily tciin, winch had signed m AV. 

been delivered to tlic slicriff^ and upon which the she- there- 

rifFhnd returned non esi mvenitcK. Uiionthc trial of llie 

cause at the sittings after Easier term 1815, before writ of TVrwiy 

Gibbs C. J., evidence was given that the person of 

, rn <1 against 

the Defendant was pointed out to an uinccr named ihe hie sheniT 

Owen^ for the purpose of his being uricstcd under tins a^tsi- 

wrili but that Cfwen did not arrest him. Owen had for hls'’retufn*^*^ 

several years resided at Poftsmouih and not in Zymdon, hted to the 

day of his 

quitting ofiiee, and that to make him liable for the default of the oflic'er emplo^-cd, 
it was not enough to shew that a wamnt was made to the officer, but ic muet be 
^wn that the wamnt was delivered to the officer, and neglect committed while 
the defimdant was in office. 

R 2 and 
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lUiil lliu to ^liow that he ww nn uIIul'I env- 

hy till ])eiL'iiil.iiit to oxeciilc ti'iv.iiraiil on thi^ 
wril, £111 r\,iiiiiiied ciipv ot till-irluiiL ol thcuiir, 
uJkicIi was iiiink' oil the 2rttli ol \()v jiul sifjiiet! 
both by tiu-ulfi aiwI new sluaiH’^, without any distinc- 
Lioii ot claUs tho ])<.h'iuiiint nut ol oirice on 

rlu" 26 tli ol SrjJLrin/jri. '1 hr iiaiiir ol Own was on thr 
wanaiitj aigi it wHS]>roM.*d to be the piacticrfoi oflierr^ 
to whom wairaiiN uio ColiiniiLtcd, to rrlni ii thoiii to the 
hhciill^ with then iiaincb tlunron, and the Plaintilt 
olTeird in (viihiico this waiiniil, lonnii^ out ol tin 
liaiuls ot thr shrull, with Orn'fi\ name iheieuiit as an ac^ 
«H*jkt.nuc and iicknowlodgment the •Klioiifl ol a ^Uilo* 
niriiL made ihucon by (hicn^ that lie was the ollicer 
employed In the shorill oii that nitasiou. 'The IManitdl 
also punrti, liiat when thr slicrill wa*^ iidrd to irliuii 
the will, ho gii\e expre-s JiotiLr ot the iiilc to (k^ 
and 111 lotilriidrd on tlie aiitlioi itj'ol Jonr^ v. Jloin/ {u)n 
that Lhr lattci cMdencc wm also piool ol a recogiup'M 
oi the olLcei by the *>hri:ilV. C« J. thought iIl i1 

tlir wairant was Lnulriice ol the cmploiiiuiit ol (ku 
h\ the "hriill, btiiiff iru*i\ed bv the ^hriill'as O'u/i*'- 
lelmn, though it ivas not in.idr In, hiil to llie shriiff 
Rut/j( v/Srijt. lot the Delendant, iiigod tint the ii- 
Liun ol the will hring made on (he 26 tli ol Voili % 
uiiei the Drlriuhuit wii:? out ol uHice, did not estahl di 
aii^ piLMly between the Detemlanl and 0:v.r^f, tor the 
wiLiL.iiil inight ha\e boon dclnered to (kwh allei tin 
Delcudant was out <kl oHicc. Oihh^ C J. thoiurlit (Iml 

c? 

the old and iirw sliLiifls both joining ni the ietuiii ut 
7imf /s/ hr leliiin ol each was jeteiable to llic 

tmi" ol hit bnng iii oiiiLOi and that tlir Dctetulaut’s 
it'lLiiii Llieielbie only iiiipoitcd dial the prison to bi 
‘uie led bad iu>l been tound bctoie the time when In 


J Li/NSj/ • J 29 * 
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olHic* CNpiinl, Init ilioic was no piOf)f that he even 
iiijcle .Lwairaiit lo beloio rh.it filin'- J'lic* iirw 

'^luaill iniglil lij\eiii.Klo lh wan.ml tti Iniu ifU'i Ins 
fifliie lomiiimcrd. liib Luii'ihip llu'irlou' iiuusuiUil 
llio IMaiiitilh 


1B15. 


M ACiS 14. 


Jaw^/tan Sc'rji. In this Inm iiiomhI lo a'siile llie 
in>n'<uii ami liti\e a iumv UiaF, iffiiiifv un,frT?it \ 

(bnns (\ .1. Uhe original drhL is only i 6 Im and 
tliercloio il ilio parl^ is iioi sti icily cMiLiLlcii to u new 
tiial, wo should not he disposed lo give* it liim. II I 
iiul III uny ii-sprct iiiisdiiocted tlio jiny* the PlaiiLliA' 
would be enlillod lo a new iiiiil. 'I'ho shorill'b icturn 
on this wilt, which ho iins nothing lo d/» with, except to 
obey, IS I have not been able to find the body but 
he does not llieic [>v i^snmo ihe liiiih ofan^ tJiiiig eon- 
tamed in tlicwiil ^lill Ji does he ndiuiL that the 
name ul OiviU loiiiid on (he buk of the witl wa^ piaccxl 
rlieie bv linn, ft j- in«j:eil bv The IM.tinlill, that llicie- 
tiirii ol iJic v\ai*'.int In inir i{rrivi4 l bv llie SlKiiit, tliat 
■uieptaiice is '-iiHiLieiit U) •'hew that Or./// was then Iiih 
ofTiLei , but tluTe is no such pioul lioic. 'Hie Do- 
hiiihint went out cd olTuc 111 and tlieie is 

no letiiin jnadu of the win till j6i1i />i*otc?uOcr n the 
return ol the wturant linn was leccived in the ofllco, 
but since the Defondaiil hail tlicii ccascil to be shei 
I do not think itninoiinis In a rocogmiioii by the Oo 
iendaiiti that Orewas then officer; ilicTPfore c\cn d 
the Slim liad been laigi i. 1 think the nonsuit was 
proper. 



TluIg rcfiiscxb 
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' 1 ‘iKtKhR V. Scott. 


The muter of '^HIS was an action for money paid for the use of 
u Vi** tlic DetLnd.int, wlio was niiinlci of u vi'-‘cl called 

bill on hi 3 

owners for Bu|i- the Ocean, and hud dniwii iii Canada on his owners 
plies for ihe m flivoifr of J. Goutlie ior i,cj^c/. 134. \d. for sup-. 

on*tiie**l>ilT™** the ship's use, find ut lli-' loot ol the bill was 

"if this he not a printed note, “It the above is nut diil^ lionoured| 

hohlw'^will*^^ holder will insure the uiiioiiiit, and place the pre- 
insure the miuin, &c. to iny and the '-hip’s actouiit. < 7 . Scott.*' 
atnmiiit, and 'piji. |,j|i hein^ jiri'seiiU'd for ucceptiiiice, the tliawci, 

nInim*to the had then received iiu .uhiec--, dcLliiied to accept it, 

drawer’s ac- whcrcon iho PUiiililo to' whom the bill had been 


atnmiiit, and 'piji. |,j|i hein^ jiri'seiiU'd for ucceptiiiicc, the diawci, 

nInim*to the had then received iiu .uhiec--, dcLliiied to accept it, 

drawer’s ac- whcrcon iho PUiiililo to' whom the bill had been 

bdl* being dis ** hidorscd h} tlic owneis resident 111 Scotland, lor the 

honoured, the purpose of rcceiMii^ the proceeds lot their use, eflected 

'''*"'*4 an iiisiirancc on the ship On an loi ihiee moiitfas, and 

Ihm^moMlis, interest was declared to be “ on the interi'st in a bill 

and derlared of exchange dinwii by tlic Dc'ietidniit on Mr. 

'" **"■ in tavouT ol 1/. CroMrAr*, dated Qutbit, lolli June iftia, 
bill, which was ^ 

to be suRLient being for value received foi the use of the ship; and it 
proof of in- v'aii agreed that 111 the event ot loss the bill should be 

■hip was lost considered 03 suflicient proof of iiileiest, and payment 

after the three made accordingly.” The drawee receiving advices from 

monihs Held drawer, riaid the bill, allei the insurance was eirectcd, 
that the holder ’ ^ 

of the bill was but refused to pay the charges of iiisiiruiice. Hie 
aoihorizcil to Jo^jt after the expiration of the three months. 

owmbenefit,*' At tlic trial of ihc cause at GmldJiall at the sittings 
and was war- .liter Easter term 1815, Sltephetd, Solicitor-General, 
rented in Defendant, made four objections to the Plauitift‘'s 

months, and recovery. First, That the bill hod not been dishonoured. 

that he might Secondly, That the Plaintiffs were not such holders of 

^xarnuin'** the bill as were entitled to sue. Tltirdly, That tlie 

agajiut the insurance effected was not only on unavailable, but an 

ilrawer. 

Whether auch an inauraace be void wttbin stat. 19 C. a, e. 3^0 ju«rr* 

z illegal 


premium 
agajiut die 
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illrgiil contraLt by the statute 19 Geo. 2. c. 37. and 
thcretiiie the prcniiiini could not be recovered back. 
Fourth!}*, Tliiit the aiiihoi ity to effect an insurance was 
to effl-ct such an in-<urance as would be useful to the 
Defendant, and if the Pluintills hud insured the ship 
for the \oynge, or for a time siifllttirntl} long for the 
completion of the vo\nge, the IX'tendaiits would have 

been enabled to receive fioiii tlio underwriters the value 

■ • 

of the *.hip, whereas the insiirnncc having expired before 
the lo^s oicurretl, the prihiiiuin had been cuinplctcly 
wiisted, and the iiiithoi ity given had therefore not been 
pursued. Gifjbs C. J. wits of opinion with the Plaintiffs 
upon all the objections As to the third, his Lonlship 
thought that this was not nii illegal, but only an uiiavaiU 
able insiiruiiLe. The statute says, every siirli jiobcy shall 
be void: it does not prohibit the making such. He 
thought that undoubtedly if an itisuiiincc were effix:tcd 
by Older of a persoii who had on iiiterciit, that though 
the insiir.'incc wore void, yet th.*!! he who clli'Cted it 
might recover back the piciniuin from hiiii by whose 
ordei he did it. Tin* statute at fflles says, food JFiiii 
jiire tiidliis. that does not make the fine illcgil; 
it rnakc^ it not even void, only voidable. Aa to tlic 
foaith objection, the Cliief Juslicc thought, that this 
instil mice was not diicctod nor effected for the security 
of the owner of the ship, but of him who advanced the 
money; and the Jury founil a verdict for the PJaiutifis. 


1815. 

Taskck 


Vm 

SCOTF. 


S/iejjketJf SoliritovGencrnl, now moved to set aside 
the verdict and have c. new trial, relying principally on 
the two last objections. To show that this insurance 
was illegal, ns a wagering pobey, he cited Keiap v. 
Vigne. and on the foui th objection he urged, that if the 
holder was authorized to effect an insurance, it was his 
duty to effect a policy for the voyage, so tliat the 

R 4 owners 
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owners iiiighl Jiavc lIlc licnclit of it, in case tlic ship 
woic lott. As to lliu piiiiciplc upon nhicli it liatl been 
supposed that tlic riaiiitiils might tllect this poluy, 
namely, that the lioldci ol the hill \msIu d to ha\e the 
Iionoraiy sccuiity ol the undoniiiiters, whore he had 
not a legal one, the PlaintiHs weio not >variantod, in 
pursuit of that end, m depriving the owiicis of tlio 
resource whicli they would have li.ul in rocovciing uii 
this polieyjlt the ship had been insmcd absoluteh. 

Cmjius C. J. Theic IS nutliing in either of tlieve 
objections, the two first me given iiji, as to the third, 
u disLietioii was given to the holdei of the bill to 
iiisuietoi Ins own benefit, and licwie- to insure accord¬ 
ing to that disiietioi] as ht tliose to e\eu i^e it, .Uid he 
]i's esciiised it ])itiden(lj , as to the loiiith obitctioii, 
on the illogaittv id the iiisin.incc, 1 desiie that tin 
doctiiiie 1 lav liuwii may be (.onliiicd to this jiailiuilai 
c.e c I lliii'k (lie I’lauitdls vieie eiilithd to ptij the 
nionej (hey ]).Lid loi the ii^* ol the nmsiei, this too 
would cleatly be .in av jil.ililc secuiitv in all lases ex¬ 
cept the ease of a/iiz/a/i ship, and it is not in prool 
lli.'t the I'l.iintiils knew, nor was it mcumbeul on them 
to ciirjiiiit', whetliei this wcie a ship oi not. 

y//c f oini ulusid llic Luir on till llic . 
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Avtoinp t . jMor-iie vj), Bart. 

ITS \\ ns nil action upon (ivc Inllb of cxcluin^cs all 
(lKn\ii hy the tatlicr ol llio Dclondant, nlh/i/sfi 
MibjoLl, on tlio nth ol St^pfrmbi} j8o6, ^^hih* he w.w 
ilct.iiiied l\ pnvmiT All tiff in rtanu dining the 
willi thiiL coiiiiliy, p-ij.ihle, some to 
'Oric to huth siihjecis in Iikt iiUinnei 

delainrd pri'-oncrs fhcio, .ilonc^cMi altci date, iniloiscd 
lo tlic PJuiiiti/T, who w.i^ subject and u liaiikei 

At fihfdti^ and nil qited by ii^c ITeknd.int. Tlir 
A.is tiled af GniftUtall at the sittings aftei lLash'> Loiin 
■ yi^, beloic Gibhs C' ,) , ^^lirii j 1 uas coiitendod on ihe 
part ol tlie Drieiiil.inis, ihat il would be tieascm to ji.iv 
the bilU b\ the staiiitr ; | y i. | Gthh^ C. J 

rchided to lien ilie ohieiLi'iii Im* drii not Iiiiou lowtu* 
latent It might becaiiiisb bin il Jl could be ^iijipoitMl 
to its hill evleiil, iiian^ ol oiii lui^'lable It licni-s.iib;( t k 
detained in Jyu//rr must h mi* <\ ii\(‘d. It was i!m» om- 
jected, that this being .i coiili.iit Aitli.in diinnieiii\, 
wab nut mercK suspended iluiiiig tin* wu, Iiiil iiIim)' 
liitcly^oul. the (^l)iel Iiisini* rlioiight iitlieiwise, and 
the July ioand a \erdieL toi tin l^i niililK 

Vau^Jian Scijl on a rorinei d ly in tlii^ teiiii iiuned 
foi a rule 71 /M on both these ohjeciious il bung 

suggeslinl on tin* puiL ot tlie PlaintiiU thai the stuliitt* 
'H G 3. r. 9. had cxpiied at the peace oi iSoo and 
ne\er been le-enatled, the ("oinl gase tiini to ahceitaiii 
thal ijpt, and that being fouiicl u» be the case, rm/ii/utif 
nnu 1M^^CH1 iijiuii the si^iond ohjecLioii onl^, niuiiel}, 
that the uuloi^eineal ol iho bill to an alien enemy wa« 

sold. 


jiLfJ IT. 


All alirii» to 
whom 1 lull 
oJ LxcIianiTC, 
fVl^^n till Fu^ 

bwtf Ijv .1 ihi- 

f J/J sulijLLl 

till lllkll fUL- 

orui iii/'/ii/irtr 
iKirii]^ uir, 

|i iM» liiaii- 
ij'liti Hutish 

' Ill'll ilitnin- 
cil tltiie* iji 
tlirrL indursoil 
Iiv llic fatterv 
in IV sLiL* on iL 
111 Oils I oijiitr}' 

'lb 11 ili(> rctun. 
ixraci*. 
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void. For tliib he cited Antkon v. Fisher (a), nhcrc it 
IS held thnt no action can be maintained by an alien m 
the Courts of this country on a ransom bill, because it 
is a rijfht claimed to be acquired by him in actual war. 
Lord A^hbtarlorCi argument in Rtcord v. Bettenham (6), 
which dccibion is ove. ruled by Atithon v. Ftshn , is to 
be called in aid. If a bond be given to on alien cnem^', 
it IS go)C>d gtioad the obligor, but void quoad the obli¬ 
gee, that IS, it enures only ibr the bcnellt of the 
crown (r). And if so of a bond, the law must be the like 
on a lull of exchange. So is it of contracts of insurance 
made with an alien cncni}'. Flindt v. Jla/ers(d) Lord 
FMeiiborough C. J. sa^s the defence of alien enemy may 
go to the ciinlract itself, on which the Fluintilf sues, 
.‘ind njiei jtc as a perpetual bar ; though in that ease the 
coiitr.'icting, party h.u iiig Leconic an enemy alter the 
contr.ict. It was held to be only a temporary suspension 
of the right to sue, but he shewed u dispoMlion to con- 
Hmi the cases of Brandon v, N^esbtit (e), and Bi istiM v. 
Towers {f). No ease Iils decided that a contract made 
with an tilien enemy in time of^ war may be ever ntlcr- 
waids cnfoiLed. Chief 13aron Gitbeit{g) hi^s it down, 
that u}ion the plea of alien enemy the right of the 
FLiiiitiff is forfeited to thcerown, as ii species of reprisal 
upon the state coinniittmg hostility. 


Gibbs C. J. It will not be uscleu to consider what 
legal propositions can be deduced from the eases cited on 
behalf of tile dcfciidunt, and to try how far they aic ap¬ 
plicable to tJie present case. This is no bill of exchange 
drawn in favour ef an alien enemy, but by one subject in 
favour of another subject, upon a subject resident here, 


(a) Doug 6je. note to Cermt (J) zf Xaitt 266. 

V. Blatkhurne («) 6 7* Jt xj. 

(h) 3 Burr 1734 . (/) 6 T.R 

(c) Atf (f] Hutt Cmmon Pleas^ 
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t.'i« t\\o fiisi lu'iiiv botli iJotiiiiiLil piiMinerj in Fiance, 
tlicilravici Ic^iliv cirnn &uth a bjJl lui his sub- 

sistciici' Atici the bill !■» si> il'''iNkii, tliu jmijw* iiidorscb 
It to tliu PLiiiitilU thuii nil uliuu «iienii lJuw was lie 
to a%.iil Iiiniiii‘11 ol the bill, except b} ne;rotLiitiiifr il, niitl 
to V lioni could lie ne^itinte it, except to the iiili.ibit- 
niils oi tlint coiiiitrv 111 mIiicIi lie residetl 1* 1 enn collect 

•I 

but two principles fioiii the C:ibCb cued by liio cpuiisel 
tor the DelciiiLinlf arid thc\ arc i^nmipUs nn wluch 
there never \\j^ the slightest doubt, hirat, that a con¬ 
tract made with an alien ciieiiiy in time ut war, and 
that of siuh a natiiic that it cjiclaiigc-jii the scicuiitj', or 
is against the policy of this country, is void. Suoli are 
policies of insurance to piotoct an enemy's trade. An¬ 
other principle isj that however valid a coiiLincf origin- 
ally nni}' be, it the part} become an alien i'lu-riiy he 
cannot sue. 'ihe crown, during tlic war, m.i} Jay hands 
on the debt, and rccovci it, but it it do not, then, on the 
return ot peace ihu rights ol ihi* cuuiracLing .lien are 
1 (-stored, and he may liiiiibcll sue No otlici jirincipic 
Ls to bo deduced. The tir->t ino} be I.ihIoliLuI the case, 
lor this was nut in its creation a coniiact in ulr with an 
alien ciienij'. I'lie second cjiiC'-tJOii Js, aliclla-r the bill 
inmc to the hinds ot the Plnniufl b}’ a g'Mid title? 
Lender the circuaistunccs of tins case, not incaning to 
lay downi any geiienil rule beyond tins case, 1 am of 
ojiiiiion that the indursement to die Plaintiff conveyed 
to him a legal title in th s bill, on -.IikIi the bnig might 
ha^e sued 111 the time ol tlie wei, niui he nut having 
so done, the PJaiiilziT Jiugiil sue ciltej peace uus pro¬ 
claimed. 


1815. 
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Vm 
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Heath J. was absent. 


Chambke J. I am perfectly of the same opinion, 
and it would be of very jnischievoua consequence if it 
were otherwise. 


Daixas j. 
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AVlicrc tl.c 
C> iirt liiil 

tmiL to 

OJLU oi tlir lull 
lo jnstify hi - 

Jiirt a 

at CliJiiilnis 
111 tiu \ ica- 
tlOlli l ll]ll^L*S 
si'in toil*, lor 
ilicllui K IIK 1 
return ilm 1 i • 
lou* il*c CUi- 
{*11111 LlllR. 111(1 
cxpirctS itpii- 
atL's IS 1 ■'iJ» 

of prOCiCtl 
i«gs. 


T>ali as J. TJni i** not a contract bctuLcn a MibjctL 
orilii^ coining and an jlion oiiciin» nor i> it a conliticL 
oi Lljtl soit to ulijcli tlio jnniMplc can be appired. 
'i’li.iL piiiiupio Js, Lhal tlicic shall be no ronuiiuiiicattuii 
with ihcM'iieniy in inue ol \iai, bu'. tins is ,i (onti.icL 
twcvji two siib|ecis ill cJii pni'iiiy\ roiintJ^\, wliitli ib poi- 
Ji’Ctly 

« Hide iilii'^cd. 


Kn)i oiii> 1 

()NL nl tin- Kill in llii^ L.Liiscr jnstified jji 

tiiiH iii ■-« iriMii lo iijstiflv the otliei 
bofoic* a 'iLil^c* at till ii^fli ]\Ifnj. On llie 

r2tli ol 17 ////a suniinoiis Kn iaithcj time tfojii'^tily 
t.ilviii oiil, lelinliable on the i itli, uiul tlu> IManitiirS 
:iUoi ne^ not then atteiulnnv, it wn^ tivite leiiciMHl, 
]HMidiii;i; wliuh, on tln'l7(]ij the Look an as- 

siirnjueiit oi Llie baiMuHid, and on the iHth Miod out 
i\iUs a<Tain<ct the bail. A i iile ]iM\nirr liocn obtuiiiocl lo 
set aside the puKoedniirs agaiiisL the bad, upon the 
^ii>iiiid that ilie sninnioiis, lining issued bt*loie the 
tune lo iii^liK the m*c nnd bail had e\piud, was a siib- 
peiision OI the PI iii»li/F'b piocretlin^-, llie C oiiil Llu-> 
das made the tii*e . hMiJute V/] 

(a) 1 JiL ic; f u r I J< r 

[»ai ef kiiusia aLcuri/ 


Jj'l' f'Jll ot 
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Mom 'I'lio r «u\N(.r Assiu\xci: 

('oin]):iir . 

an .h tmn ul dtlil iipJii a poluj ol iiiMii- 
.iiiK nil tin.'"hip \\}‘iniiii\ It anil Jicnii Mttml to 
till- "hip’. poi l ol ih-i h.iini" III l]ir>lunf(, lii-i* ol l•lp^ull: 
III iho polls .mil lo.uls ol l.iiliinr, ami w.iri.iiiliil to ilu- 
piit on Ol h'loic.' tho i i^lh ol Sijifi rifim, 'I'lir lUilaia- 
tiriii aont.iiiud a\Liminis lli.iL llir ship Mas iti irciiid 
^ih-l\ .iL Mfunly jiul aitiMMjicI , iiul ht'loii. thi* j;tli oL 

A 

cUp.iill'cl hn aiul luMiids Eir^Uind ii|Kiji 
i!k' and lo'^r h\ poJiN «»l dii' ^tas. '1 lie 

i iU'M Mill tlirt) hrfiiir .F iit lln* iilmiT' .ilnr 

Iliiv'ttWww i}iI 5'9 \lifri i Muliilvwis Inii^ul hn tlii' 
Plaiiiliill si|Vi|Lil lo a la i\ .%IikFl '’•t.ilf'il in ailHanec- 
ihil llu* A in\ ll]i ;i’-l nl i t loirjiliird fic'i 

I 111 I ijiifo ni llii''|>(ii' III 1/ *ij“ I'in tutid z 

siu* M IS ill .III (I niil i( flu* f i« uii‘i-]|iins( at Mihwxl^ 
1(S1ll\ to ))IIKU‘(I (HI III i \0\,l>>(, h li U lill ijtll 111 Sry;- 
i v.Iiiili clai, hi inii; lli« i jijumnul^ illn, 

luni' ii]» 1 h*i .iiuhoi, and hioki ■ponnil rioia lu>i 
'-tatKHi mIumc* '-In* li>icl ln*uli(l, .tiiil •'ol niuli i M<i>ih, 
MLlli inlcntLiiii ol pioti'i’iiinL^ to tiu 

heiit^ caliiis and lluir liiMiiir soiiii^ lillli* pur pci t ol ,i 
faMiiitahli' ih in^c oi and Mcalhci , ImL I>c loic llic 

ship had hocn h:ili an lioiii iiiidii tlir hiLi/c 

laiiic in slionir lioni llic Mi^LMaul, and of>li^'id Iki lo 
coiLu^lo in aiuliiH as iicii llu- usi, at ihc //r^// oi 
iMonlh, as was tcHisj'-icnL Milh liij 'I'lu ship 

ihcic lav 111 pfili'it ‘^la-ic.Miliiu* , iiiitil the his| oppiu^ 
liinifv that alrc'iuaiiN puscntid hii sailin*', mIiuIi mis 
on the zi'-l St'jd* when sht, Milli 2-i shipb niuu, 

tailed lioin that poiL on their rcspcxlivo xoy-i^'es. Ao 
^ hip trailed 111 the iiiliLiin. The jiait ol Llii. Jirif/t oi 

bJllUlliUli 


1S15. 
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III lllLPuir 
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hall 1 iniiL 
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1^ |i iitiin* 
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situation where the Nepiuntts took Jn the cargoi is net 
above a British statute mile from the sea mouth: the 
plucc where she lay from the 9th of September to the 
31 st is not more than half that distance. There js a 
bar at the sea mouth about two miles from the town of 
Mrmely which is the limit of the port oi Menu- 1 . The 
Nejituuus in her voyage on the 4th of Oetobfv sailed 
lioni blaiia" with convoy for England, and was lost. 
The question was» whether the PUuntifF is entitled to 
recoier? 


Marshall Serjt. for the Plain tifT^ contended that the 
sliip hnd departed before the 15 th of September accord¬ 
ing Uj the mcrcitniilc meaning of the word. The intent 
was, that by the day nnnicd the ship should have on 
board lier cargo, and all her cleaianccs, and should get 
niiilcL wa\, and this was a compliance with the wairanty 
whether the ship were beaten back or not. He ad¬ 
mitted that 111 the ease of the sainc(e) parties in the 
King’s iiench. Lord Eilenbm ongh C. J. had held that 
there was a distinction between the words depart” 
and " sail,” and that the former meant to get com¬ 
pletely out of port; but it was a distinction without a 
difference. 'I'hc weighing anchor, and getting to the 
harbour’s mouth, was a departure. If she hud been 
lost before she reached the harbour's mouth, the Dc^ 
fendaiit would liavc been liable on a policy from 
Memel" though the word “ .at” Iiiul not been nisei ted: 
for the lisk would hate eomnieiiecd the momait the 
sliip began to move from Memcl. It is often a ques¬ 
tion, what is till port, as in Constable v. Haide ( 6 ), 
Payne v. IJutchotsmi {c). Bond v. Nuit{d), TheUasson 
V. Fergusson (e), and TheUusson v. Staples (X). But 

(a) Afar v.Re^al E\c//mee (c) Jlrte,u.405. n. 
Assurance Catrfanj, j Maul: id (d) Cowf. 601 . 

Selto 461. CO Oo'fjr. j6i. 

(i) Ante, 11 . 493 . (/} Dcug, 366 r. 


this 
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this IS a stronger ease than any of tlicnit for tins must 
be taken to be on insurdiicc Ironi the town ol Mtmel, 
the caput pot tus. 

Hosanqtiet SerjL conh^. The intent of t)ic untler- 
wliters in tins contract vras, to a\oiiI llic winter risk of 
the Baltic, wlmli, it is well known, cuininciiLes on i5ih 
S-pfentber. Upon the construction contended lor b% 
the PlaintilT, that Muni'l means the town of Metin'!, the 
puliC)^ never uttaelioil, for it is to be g.itliried from the 
case, that the slop’s station was iievci vu high up the 
haiboiii as Memel, b3' n itnlc, therclurc tlie sliip could 
not (Icjmrt from Memel. Tlie case finds only that when 
she broke ground, ‘‘ theic was sonic little prus|ioct” ot .1 
Ctvuurable change of wcalhei, but that little lailiiig, she 
could not get over the bar, which luuiid to be tlie 
boundary ol the pui t , in none ot the cases referred to 
was die probability ol an eilective sailing so feeble ns 
in this. Tlie iiiiisicr heie irieiely changed Ins Mtuiilioii 
In the harbour, and put himsillan a position to bepic- 
pared tor sailing when uccnsioii o/Ieicd. IJiit theie is 
a substantial distinction between “ dL]i.irt,” which is a 
relative term, and must iiiean, to depart from some 
place; and sail,” and the Platiilifl', purposely, for 
avoiding the construction wliich the Courts hail put 
upon the word ** sail,” have adopted tliTs plirasc ni idl 
their contracts, at least since 1787, when lliu rjuesiion 
of Its meaning was intended to be tried bcliire I.uid 
LiOiighborouifk G J. in an action brought jg.iinst thou 
by Jlagers{a)] but the PlaintilF was iioi'suited on the 
merits. In the grammatical coiisti ucUoii ol this con¬ 
tract the departure must be, from the last antc-cedciit, 
177 . the port and roads of loading, not the town of 
Mtmel under the word “at." Until i^th September 


1815. 
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(a) ParA m f/nwwiee, Cth edit. 44*. 
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tlie uncIcrwiiU'is ucK* liable to bca iisk«i happcimig ui 
tiiG port and roads oi but allcT that clay, the 

slijp liaung nut then yet sailed Irutn thence, then lln- 
>vlioIly censed. N> long as the shij) Iil^ at any 
place, ^ilierc being, she may be' s.iifl to bo at Memtl^ she 
cannot be siiitl to neve de[}airt(Ml fioni Mnnef. And 
while she 1'y wilinn tlic luiiboiti iiicjiitli, it might pio- 
j)erly Ije bavi that she vva^ .it Altiutl, In the case be¬ 
tween the same j)arties jn the King’s Dencli, it was 
sLipposc'd that the vvksvl had at fiist biokcu giouiid 
with a hivuiirable wind, tlie pvuleTico as to tlut hut not 
liav iiig sitiLve(I, Init e\ru wtli that advantage loi the 
lMaintifl‘, 1 and was ionfidcut that to 

•■^depail” iiin-L ini'H i logi.1 cle.iilv out ol thepoit. It 
tills C'oiirt .ulo)il'. a ililleunt coiistiiictiun, tho^ will lay 
>1 gioijiuJ IfU fitiiLil loi vmeiu'\eL iiiasleiv of tcssrls 
lorcM'o any djdicuify 111 ^ailing, tluy wilt *^hill tlieii 
<-ituaIion in Llic liaihoiii In evailc a '^iniilai \\aiiaj1l3, 
and tlieio will he nuincunis qiiO'^luiU'- to be tiled, who- 
tliei, when l nia^ei biJke giLHUid.. he had a rciisunablc 
piospei L ol g' rtiiig out ut tlie haiboui. 


jMft)s/ia/f, in tepK, Jtjirubated tlio distinction br- 
Iwcen “ snr'and *■ (K'pai U” To depart 1^, indeed, a 
lolativo toLin, but the {iLlcc. oi kuiiiig is the place 
whence llie vessel depaiL^, and lier jinigicbs thence to 
the liaibciui's mouth was a iniit ui hci vovn^e to 

Jlepiayed anew tiial iijion jiayincnt of cobts 
to a<ieert.ij]i the piecisc spot wlicic she took ui Jicr 


C J* If this Iiad been a wanant\ to “ sad” 
on 01 bcfoie the ol 1 slioidd have* 

thought iiiobl dourly, on tlie milhoiily of the c«iscs, and 
alio without Ciibcs, that the diip had bailed ” fbi it 
liub been held that awaiiaiity to liave sailed at and 

4 finm 
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liom Jamaica lo Jjondon bofore the firtl August monns 
that the s})jp itiiall Jia\e began liei tot age before that 
time, because a part ul' her 'lov.ige is the getting out 
from t]ie place 111 Tillich ulie is, ,iiid if this sliip had 
been warranted to sail before the 151I1 ot Sept embay 1 
should have thouglit she hud eoinplieii \>ilh that mar- 
runty; but it seems oil tlie report ul the case in 1787, 
that this company have oai'y adopted a illation in 
tlws phrase, ulicrc.is all oih«.r puliLies 1 elaiii that form 
ofivai raiity to sad. Chi a marjiinty to .sail, mheu thp 
‘ 'up breaks ground, and gets under wa^, the m'arruiity 
> complied .vith. But Ibis policy will not biar the 
line cnnstructioii. To “ sail,” is to sad on the soy- 
age To ‘ ilepart,” must be U> depart from soiiie 
p4rticiil.ir ])1 p(c It IS suid Ifv the coiiiisk-I for the 
FlaiitliP. that if llic ship Iku! got iindei n 'i\ at Mcmety 
u d }].id bi C11 lc:sL on Jioi \sa\ to tlic scsi iiiuuth, cIkU 
\ u'dd have bcci' a di')iHilNrc' I a^kecl (oi liis aiTlIio- 
FiN, but c u Qitcd AVc iiiiist tlu'itloir con- 
it upon tlni iLasuii ot i\w c.uo It L.innot 1110:111 :t 
d pirtun liorii tlir lumi ol .lAwi/. I iu»t tboii, 
ubatjlcaii me mi, cMcpt a clc|i niiiie lioiii tbo poit 
?>Tsrui 1 can £Co no oilier it / wi/irfs a ‘UkI 1 tbiiij^ 
tt'e &liip b'ld \\c»i tiopnrted from tliopoit ol Mcmvl hvUn*' 
tbe 5tlj of Srj ' 


1815. 

Muir 


V* 

Royal £x* 

CHANGE 
A* siiniici!. 


« 


CassssuF J. I perfectly agree What had tfit 
underwriters to do witli the town of Mcmel? TJu 
nieniiiiig oL llie parties wus, to avoid the winter risk. 
If the other copstructuin were adopted, shijis would 
always move tlicir place in the harbour, to make out n 
departure. No blame attaches on the conduct of the 
ship, but I think the warranty is not complied with. 

Daixas J. There are neither the words port of 
ManeF," nor “ town of Mmul,'' in this policy. Jt jf 

Vor.. VI- N . no* 
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Moir 

Rotal F\- 

CIM^OlL 

Assurance. 


Tune 1. 

A ran 

not iiistify 
bnakiiif; the 
innci cloofd nf 
the house of a 
stringiTa U|ion 
siih^iiciciu that 
a Defendant 19 
there I search 
for him in or¬ 
der to arrest 
him on mesne 
pcDcesa. 


not a rlistinc Lion n tliHl-Tcncr tli»t taken bt*- 

tween siiliiirr .liul (lopartiii;;, niul the l.iLti t \>oi(I mvi< 
menn a do|Mrture lioiri iho poit. Jt i'-* sai'k lliirt' in a 
comiiirrciiLl mr.mnijr to llu' word- I xo iioi tlint tliort* 
IS, but T iiin niiicli Ntriuk with the th.i* 

thib coni]Mny Im\( clcvutcd iumi the u&mjI phitiNO, an<l 
the Hsbinuci scciiijr a ]u\\ teim lo lij\c 

consulcrrc/ the nii'niiiuir ot it, iiid I nown lliut it lie 
nrloptrcl it, Ik \.oiiItl Ik* IkmiiiiI b} il I .nin (tom thiit 
tho (lopaitiirr ineniit a <l(pt.iluiu liopi the* ] urt oi 
Mtinc/j and tli.it thib blnp li.ul not ilipalled. 

JLid^iiieiit r>L lliL Deiend.iiits 


A rule was niteiwi^iK jiio\cit tor b\ pieiious con- 
Nrnl to turn tills ca^e niln a sprci.il ^eidict, which, Ui 

tc'ini, was rlLNchn]<r<d b\ consenU 

' c' • 


.Icjlis JoiINaOX V. Jy K.H. 

I \ irc-'pa^^ foi l)ic..kiii;: -mii fiiti'iiiiff llic Plniplii’*’’* 
house mid hu'.iki)i^ his iiiiui doois, huk*-, .11.d 
hinges, the Deleiid.iiit lustified ns I'eiilT^ undei .iMiit 
ol" ah(i<i /r^fn/iim ffipuit jgaiiist. Thomas .hJ.it'^on, In 
Mr1 lie vliercol the Dellndaiil, beiore iheuLui'i ul [lie 
writ, uiid within Iiis bidiwuk, n-. sjuli iK'i’ccalilv 

and quietly ciiteri'd into the ine'sHtpre 111 wI.il'i, ikt 
the oiilci door theiccd' then .mil tluic being open, iiiiil 
there then and there being rcjbuii.ible and suliiiieiii 
cause for llic Defciidaiit to siibpcct and behu\e, und tho 
Defendant suspecting und believing, that T/ioinai> 
Johnwn tlicii was 111 the said jues.su.igc, 111 ordei to 
arrest liiiii under that writ, as it was lawful, &.c.; and 
in Older to arrc«l him under that wiit, the Defendant 


iiect*- 



IN iiir FjFTV-riFTic Year of GEOROE III. 


^47 


lircrJssnL''v niado h littlr noise, &c., .uid the said 
VVir^wus not Ikimh^ Ikvii taken iinilor llic mi it, 

and till-mlj.nu'o of diveis »!'i incuts in tlio dMeliiii!; 
JiDiise hem;; fai>u lied, mil tlieie dieii .mil tlioio being 
re'iMij. ible aiul sulhcient groitiid .iiid laiiM* fur the 
Doletid.tiil to vii'^pocL and bclieto, and the Deremlaiit 
siis|H>itiiig and lHdu\i]ig, that llieii was in 

tlioM* looms oi one of lliem, the DelLMuIaiit^t lltb tunc 
when, m mdei to scaiili tor, liiid, and at rest 

T. by Mitue o) that wiit, necL&saiily biokc 

open the said inner ilom i, locks, .mil liiiiijc's, and in 
so chniig neicssaiih a little broke, iljiiiagcd, and spoiU>d 
the ^aine The Flaiiitiir de.niurod, and absignrd lor 
eaiists, that allhongh tlu* DerpA.mt had }>roles^ed lu 
justify the brciikriig, &c of the riamtdr'b doois, loikb, 
st.i|)les, and hinges, ^et the Delemlant liiul nt>t by Iin» 
pica shewn any snfliLieiil jiistifii.itioii or excuse lur 
bucli trosjiiisses, and that the JXlemfaiil liail not 
■-liewii til it he deinainhd OI leijiiiiisl ol .my peibun in 
tlie du( lliiig house t(» niieii l!u*iluo]s oi those ujisiit- 
1 iit-^, Ol til it he iic.iiimil4(J ot leijiiiicd the kiy 
thiitol, Ol lliat 1141 pel''Oil was in the dw'eJJing house, 
'•a .is to ]>ri\eiit ol pu^Iude the OetciuJaiiL iruin $u 
deiii indiiig cntiuncc into the luoiiis. 


1815 . 

JOIINSOH 


V. 

Lribii. 


77/fr Coiit'ty btcijijiing Pill tikijt., who would have 
bLipported the deinuriui, Ctilled uu ///nA&e/ iSerjt. to 
maintain liis plea. 


urged tli.it the drnnirrcr adinitl'^l hit if the 
Defendant hud pie\ious]} niude tiic demand and been 
refustd, though thib wab the lioiise of anudicT, tlie 
Defendant would hu\e bc^ii jiistiflcul m breaking the 
inner dour. Lord ylliwdcif admitted the same 

thing ui lialcliffe v. limton (a) And 111 Iltdchtson v. 


(a) 3 Bus. ^ PulL 2 »j- 

S 2 


Btrch^ 
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Sirc/i (fz)f Court d.stii g iishcs between brerikjnv; 

Iho inner doois and the outci clooia^ and in 

Lord CoA,' in many cabos the door ol n 

third pcr-iou mii\ be biO\eii wliero that of d.p Ih*- 
leiidant hiinseli cannot; for tiioiigh r\ery maxi's liou^t 
H his own cabtic, it n not the ccc^tlc of aiiotliei man 
Tins plcj lb founded on the i-isr oi ITutchtson s. Urn//-* 
\vheri!l]i tills Court ovcrturind tiu' 1 f^asomiig, on vvhuii 
the Couit proceeded 111 Burio^^ \ lit Ich ffe^ 


C'lBDS C. J. In ITutcfnso’^i the goocu neie 

111 the house, here the Uetondaiit otd^ :L\ers n 
]>iLiou that 7 '. •Jo/inson in tlie house. J protect 
ifi.iL the Court have^ot decided this point, or diopt 
in the cabO of HN/cAtson nny thing winch 

liivoiiib the opinion ; that it ma\ not go abroad to the 
v-orld, that we have so decided. 


Pell cited v li '' {c% and the distinction there 

Uiken between a &trangur":» houbC and the Derciidniit*'*. 
to winch the Court egreed. 

BIoasiI pciiTuttcd to amend h.s plea 


(tf) Jit /f, l\m 6X9 

(A) 5 Co Rtfj 9i. 5//’ trj 





ciKORCiI! nr. 


24 f, 


tS.n 


uiL :. K. 1 ». 




.in ji'Lior. biouglit tp locu^oi tioni llio 
DcfoTiiiant ihr inoit'Cy of tlico\priipi>s nl buiKlinir a 
wall iu'iWriM the ndjoinin^ liousps of the Plaintill'’t> 
Lc uitor and tlir J>i Irnilfiist, vhich had both bpcii con- 
uiiioti b} a ini' \t tln^tnal oi tliocnu^e, bclure Gibbs 
C. J cr apiKMK i) 1^1 iL flic- J )t>n'iuKi' L ii;td had ii lorriicr be- 
ii^iuial trrm ni hulinua, li had ovpirixl bcloro tho 
irrnr of tho llri' Tb^ 3 testator hncl fir I rv^ 

built Iii-> hou^a, iaJ I 'm 1 the pmty wall, and paid 
ilif r^i^ciirr*- of it, llic Uisfpr^ant aftoiw arils lebuiJt 
hN lioiiEo and Pn's'icil it in r3i i, and llinn'in made use 
ill the PI iintiff'^ pfivt}’ wall, but the only es’jdencc 
oilbrcd ic pio/e chat the DcItiuJ nit i- iheowiiri of 
the imp-’Ot *cl re**t, w is a iic a !• ise gfi aiticl to Iiim by 


Ihc iXtOiinil Iiud*rj-d, iMfiiii'f! 


T J, in 


ion:&Kli itior. o- t» ' ctiu-^cij ».-e'• hn b the IJefcnilaiit 
Ji.id I rd i: i' liis Li_ -ic, lessor ticiiiised 

the sitJ urereof, aad il e lit ^'y L» .1 iLcrt'- 

oii, to thr IJelendaat foi i ^ tai' i ^in IJAr.^/mrs 1809, 
under giiiiJoas lent The hoa*was uoitli 6 ot^ 
J r n'wim k'^au^hun Scij*". eoiilciided ihat^Loni the con- 
of this lease ih^ jur^ might a previous agree- 

111 wilting by the Dcreiida’''t *0 icbiiiM the liou^e, 
whvh woulil make him tin; o.’.iiei ui the iiiiprosed 
icr.t. Within the nrinciplt' of the case of i\cL v- XVomi fi:\ 
ix.hls C. J. hu/io er vas Oi 's iIilnMeiit opinion, and di- 
il 'lentirt, winch 


A tenanx who 
rcbu'ltls a 
)ioii*:e in Z.&R- 
^hfi without a 
lease or agree- 
Tncnt for a 
Ica^Ct and 
therein malm 
use of the 
)) 3 riy-waU of 
tlie adjoining 
house, cannot 
hi ^ued for 
half the rmt, 
ns owner oF 
the improTcd 
leiic. though 
he afrerwardv 
obturq in con- 
side ration of 
the rehuildingt 
a he neficial 
lease at a low 
groiiiicl-rent| 
hilu ndum 
fiom a d'ly 
hefore the 
rebuildi'ig. 


J". <;a« dinv ino\ca to scii dsalr, tont'^nding first, 
tl\tL ti:c JCtu. \\itm iiKule tho Dclnidant 


^ Tm.j *n I jo, 

« 3 


owner 
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Ta 1 LOIt 


Kleo. 


nunci oFllic jmprovt'cl mit at tlu' liiiio (#f Iitiildin^ tlic 
parly u.ilJ^ ]ic\t9 tliat tJic inoic' oi llie Ikhi*-!* 

Hi llic time iniulo him such; aiul ihirdK, tlial the lease 
coiitaJiiecl GvuloLiLc that tlicro hail been a prtnuuisly 
subsibtiii^ agreement lor a biiiUtinj; Icnbe Iroin the 
ground landlord to the DLTciulunt at tlio time when lie 
rebuilt the house. There had been in fact, he said, 
mich an agreement, winch he would produce uii an¬ 
other ti lal. 


GiniiKC. J. li the FlaiiitifF had shewn an agree¬ 
ment tor a lease', I think she would liave siicciided in 
bringing this wiLlnn tlie case ol l\*rA a. fVooJ^. '1 lieie^ 
when the preijiise^ wcio built, it wiis hi Id the Delciul- 
pnt was iiisweiable h>i halt the party wall: luii tlicMC 
the agreenitiit was made while the wall was hiiihliiuf I 
Clio this c»mI\ to shew, lint umhi lui agieunoni the 
tenant might be cbtrcnicd owriei of the iiiipro\rd iciM, 
hut we cannot inter an ngrcciucnt iunu tlie facts that 
appear to ns. hwppo c it wcic the ca^to, that a tenant 
troiii seal tn ^\eai liar! iibnilt the house, might not the 
landloid (tliou^li u lia'il ca^O him oul iiiiniCHli- 

itcly? It smi take the lea e, ton must take it such si%i 
It IS nnil it only in coiisicleraticin ot liaxiiig ie- 

Imilt, it 111 itL^ no agiceinent, and on the ease tlic I'Jain- 
tilTiitiw opi IIS, she iiHi'^t. liaie been noiisintcd at the tiial, 
for the .igieement was in w\iimg, in.d ‘•he liad it not 
dieie. lie nine | obsession id llie hoiihe did not make 
die X)clciidiint erwner of tlic niiproscd rent. 

Itulo rcfubcdi 
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Worn j.M'.i'u.. l^YcnMW. 


Juw 6. 


Si'r|t. h.ul (il)t.Liiioil, a niK' tnu foi an ^Vlu'i'c aibi- 

ntt u liiiuMil li)i iiiiii'naMiuiit ol .t :»iu]i til niuiit'V 

' • ^ pow er to cii- 

piirbuant Id :ui upon tlio reading' of tlu- award inr^c tlieoine 

iiul luL* ol t'oiin loi iIiL' and upon An alii- 

I 1 I I 11 1. tlioir awardp 

il iMt that llic ili poiK rit -aw the aibiliatorb su\LiaLlv and have tn- 
and ]>l|l)ll^!l tluj aw.t-id theicto annexed, und larged it,ind 
tint thru iMnna hiib-cubod thcrefu 'weio ol then 

award ill the 

haiuU wiJLiii<r, tlial (nr dr|K)i)riit liad peisomilly srrvcd laimcmal 
1I30 Dehiid.iiit ^ nil line eopuhol ihc inlaid and ude t»»»iinnn*ep 

of fomi u<v.]i!i'i" (!u' *^Llb>TVs>>10ll, and at the same i^ft ""uin/mio 

limo-I k'wii liii I ilir on^miil award and inlo, loul ilc- routempitor 

I I rtou-per/orfH- 

A'landed the laoiiri. ance ofihe 

award, there 

VtKiv(hn*} Sit.r -hewed miM' -liriinst this tide, "I1*V 

I II I 1 111 that 

ti|)ii 1 lip* ^iDancI that the sijl)iiii*.sion hy bund, on tin tunc has 

wli'tli lljr Mile lor the att Klnnint was diawii iiji, *”’*^*^ enlarged, 

. I j 1 i s\ 1 lint iJicawaid 

i.(iiKiiti Mil u lor periorinraue ol tlu* award, ''••vasnudt 

iL weio made in wi]lin<r le.ulv to he ddoeied uu wiOmi the cn- 

01 liiloie ihe (l]-lda^ ol tf/ij. oi on or belnie milIi 

tuhei day to winch the aib'Ti Mor-, 01 any two of iiifendant hai 

ihein, dioiiM think fit to eiilai^e iIk? tiipr lor inakiiij^ 

. 1,1 1 VI /id with 

Hun awaid by lnd^^J^cnlonL on ino-c ])ics4ii|s, wnlj „oicei>t those 
fiiinei tu make the stibini-siuii a iiile of coi.il, wlneli fu-t 

had been done 'I he arbitrators retitin;^ iii iIrmi uw'aid, iiic^afltaai 

tlmt by ineinoraiidiims on tlic bond-, dalr<l the 2 |tli of for -in an ili- 

^Vcrir//, and 28t1i ol j'Jput, the time li.r inal lu^ mnu for uon- 

I tnoririann. of 

awaitl ua^s enhircped until the fii'-t of Ju^ip jinicerdcd U> .,1, d, 
awaid the sum diinanded, lu witiu* s whc^icol tbrj coniiaiy 
I hereunto set their liniuls the iSdiof-W/?/ i8i?, anil ”?* 

Ill IL I ICCg 

ihc deponent attested the oveciiiioii theieof, hut thete wa>b suie the 
woa no allida\it that thearbitiatoishad 111 l.ict enlui^ed 

^ tion Ilf tiiL 

the time tor making their award beyond the fir,t day ut awanu 

S 4 J'tpi il , 
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iBij. Apnl, not only fiu^Iit that Hict to appear upon o.uli, 

, ‘ but it oufflit aim to oppear on o.ith lliat ilie fact ol cii- 

WOIII.LNUFJUi 1 , I 

largcmcnt within the original time was niaiie known to 

IjAULitfMfi iiic Defendant, before hr could be piiiiishablu for a 
contempt of the Court in disobeying the award ; and it 
is sworn that the office copy ot the rule of Court for the 
subnilshioii, which was served on the Defeniliiiit, lind on 
it no copy of the indorscinent on the bonds enJurging 
the time. This point had Ivon twice dei idcd in the 
Court of King’s Rench, in the crises ol L/)Use' 

li'lf (fi), anti Dans v r'ns'i (A). It would have been 
iinpiopcr that the ofhecr oi the Court should, as was 
ttiggesfcd b}' the counsel iui (he Plniiit'fTon the iiioLion 
lor the rule, have topicd intti the nileol siibmi‘-s>nn t:.' 
indorseiueiK et cnl.iigeiiierit nliicii was on the bond, 
lor It was not anihentit.lied to lli.it ollicci hy an} affi- 
dalll,as the bund of siiliiiiission it'-elt h :<s, for variaiitiiig 
him ill drawing up the iiile. 

Copit 1/ III support ol his rule. In Geo; vj v. T.ouSsLj/ 
iL did not apptat on the auaitl itscll, as lieic it dm*', 
that the aibitiutois had enlarged the time for inaknig 
their award; <-0 that the award, on the f.ice of it, ap¬ 
pealed to be made aflei the authorit} was cxiuied. It 
is not the ordinal} piaclice, in the allid r it ol the exe¬ 
cution ol .111 aw aid made for an all iclnnont, to swear 
that it is execliled on Uie da\ of the date, or thal 
it was ready to he dehxcred out befoic the d.i} ; but 
Old} that It was cxi cuter], the rest is left to be collected 
fioiii the diite of the iiwaid. [To this ihcollicers of the 
Coiiit agieed.J And on that affidaiit of the execution, 
the iiUatlmiciit goes. O/iima ate acta 2^Ksiimuti- 
iuf. Credit IS given to the award itself, that it is made 
in due time. Here the arbitrators aie to make cii 



'r T F/ij/,13 


(A) T- ratfftjy. 



IN TUP riPTV-ri’in Yf\h op GTX^JUjj!) Ill 


1-1 
‘ J > 


.luarcl bttbro the isti^i .milon tlic li>c'\ lo 

' itP th.it on till? 241I1 ol Mtock und 28tli of Apnl ti:L"\ 
jnd ciihir^'d tht'time, niid buoio tlie dj^i touluch 
'lie time stood riilni^nl, they auaid. Adiiiittiii^ that 
'he csbO ot' D/txts I’ass IS repii/>i'miil to this iloLtiiiU', 
it IS u single (.lee, not in this C'lmit, anil notloaiideil I'l 
eason. 'I'lie instiiiiiieiitis 111 C'oiiit to he ins|KLt..d I'k 
) ercndiinl is no p.ii t\ to Ft, it is the act sti an^.'i >- 
i'he Court 11 looJ- i‘. it, .iiid gne li' dit to il Im tu, 
actb therein sl..t( l! 


iSlj 



Worn iMii i‘i. 

V 


I M. IS. 


(IrBit*? .1 V»'e (li'iik tliu oti principle, iinl' 
pcndcnll> ol the aullioiit . • those r:ee-. tin, I'lij.xl'oii 

Liiusl he alluned 'i ins e . lAotinii loi aii .'ll I.k hiiii ti 
• or disob(>dii'nu to a iiile rl ('ou"! ihe IX Ic iid.mt 
initst liaie iioliee tint tlie oi od ii.is iii.ide, .iiii.' I'l.if 
'le V. IS ealled on lo i bet a Ihir 1 ',iiIiriii".io 1 lit 
lii ot ird to be III !■.*('\Mihjii .'1 p.eiisi I'.ii., bill uli.ih 
, Il> be c>.tei]t]t'(J if tlie •il]''u..or, think iit. Jhii 11 
1. Jieiessnry th.U tiie IXltiid iit I.onld li.m' non. 1 
•>1 anv extension oi the tiiiii, id ,n t 'he .'.'.i.nid ' .. 
tnatlc Milhiii the eMeiided tmi . IIkil 1^011 'frd.L 
tint the Delendant in this cinr bid notii. ol t.n cs- 
tension of the time. 01* ol the .ivt nd Li' i.g t tad wilhiii 
the oxtonrled lime. On the other Ii iilil, it is sworn 
that the DeLiidiiiit was served wilh .1 copy ol a lule 
witli no iiidoi'scnient of the enliirgiTnent ihi'iion. I' 
doci not appear lo us, thcrcroin, that the ])ail} clmiged 
witli the contempt of the Comt hid siilTkient nutiie 
to bring him within that iliarge. Wc think, on piin- 
ti]de. if tilde weie no dciided cuses on the biihjiel, 
llii-> would be so; but wc also bliould be loiiy to difl t 
ironi the tno c,im‘s cited. 1 do not mean \ 

/but DaviS \. ;ii]il Mwle v. a tiWx 

M 11*^1 '!» "I lo ilu" Si'im'i, 'Tliii'p two tlriisnji - 
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1815. arc not disliiifriiishablc 111 te;rin‘> ftoin this. As to the 
^iirgiimcfil used tor the TJuiiitilF, that m practice tlic 
WbiiLFNBKHr. fgr otUiclinicnt never states tlic il.ite ot 

i/m 

L\oLiiA\. the execution, m sec tliat the ordinal^ luini of .liluLivit 
iur obtaining an attvehment piibhshcd 111 the books of 
practice (n) does not state the d.Ltc ot tlie iiunid, but 
though It docs not 111 terms st.ite that it was cxcciilcd 
on that day, it may be doubtiul whctlici it inighf not 
bear that interpretation, and we think it vcoilli^ to be 
ujiisidered, whether it uould not be .idvjs.iblu to alter 
the language of similar ufliiKivits. Ilowevc'i, inde¬ 
pendently oi that ciicumsunte, we think, both on 
principle, and on the .iiMlimits oi the ilctuled cases, 
that this objettMii I’liibt ke alloueil. 

liiilo ilisLli.ngcd willioul lO'l'. 

The awaid it'clf, instead of.i iopy tin'.eol, having 
been niincxcd hv' the Plaintijr (o the .lilidjiit ioi llio 
attachment, and dqio,sited on the hies ol tin Coiiif, 
the Plaiiitilr had not the nicaiis ol shelving the I)c- 
iciidtint the aviaiil itself upon a liirlhei dL'iii.uid, and 
llKTcforc Coplit/ now' ub'amrd a iiilc nisi tii.it tin 
ivvnid itself might be taken nil the file and delnerLil 
b^ the odiLcr to the Plaint ill’s attonic v, ujinii an 1 ikih- 
taking to icturn it into the olJic-c ujion a di> naiuL'l, 


Though an Vavg/'aii on a subsequent day movcil to set aside 

arbiirauw on jmaid, first, on the ground that it was uncci- 

a quesiioii (. . 1 , 

iniscil Ijw and for it aviardcd that a certain dent oi 7201. pv. 

taa has jlloM- sliouhl be paid by the PLiiitiil'and the Defendant, in 
cd transaLtJo.ia 

<ij>|iaiintly as prcniums of insurance on a \o\a£^e to an hostile jiorti the 

Cunrl «i1i luit bLt asiiiG the iward 

An a\kard tl'jt t\^o persons shall pay a debt in proportion to the shares vihich 
they htlil in a CL'itain shipi the ratio of their shares not being a subject uf dispute^ is 
lOiTiLieiitly certain. 

(o) Practuat FerntSf -^5 j 4 

1 
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]ir(v)oi[i I'l • ) liii* '■Ii.'ijs wIiilIi i’j I'U In 1 lioM 1815 . 

'll .1 cc'i'niil U'P. !H*t 'i-n.it.uiiii'V II a sIkui'>« 

' _ Wiiili' NBi-riO 

ivtii'. .iMil tiio PI iiiiti!l| 'I >•> not HI 

I.iw to liic ut JJrj/i'.fi iiiid ^ 

llii'iclou'Ii' mIIv b I t, .iiul L011I1I b.uc, 110 s]i iu> III the 
bill]), 1 I<‘ ,'U.> inoNinl OH lliL' oiiHil ill tl ibi .11 bill iloi 
hiilnlJimitl HI ii'cotinl pit nmiiis ol iiibiiiaiKL' im m 

I life'll \o) iniiifbj f«» liuffii r(iim, .III jwti I, 

IK* also iiiLtiMl tli.it II iiiioiib loiiiiiiiisiu.i hid been 
illoncd 


(linns C. .T. ^^'l‘ do not ibink iIkil* i'l .inv m.id 

Im pri.iiitiii;; tliix nil.*. 'I'lic .'jijilicaf.),! is iii.idc, lii'it, 
OH till' j'M'iiiid dial dll' .IV)arc! 1^ ij.kljI 1111, ir I'liKtiii^ 
tlial ihk.' di'l)! "Iiould bo p.iid in pi Ojjoi lioii to d. • di lu 
111 the sill]) tvliKii (mlIi loriiicrly li ul. j^s it do's not 
aj'jiOMi lli.il jL was Jii disjiuU' liL'two '] the p:iilii‘s uJiaL 
tllo■^e ^li ires wau, the awiiid is hii.il Im i!| iho o pur¬ 
pose, lui whuli il w's ir.Liii Ld t^) be iii i.l' TIuii 1. 

a ilispiile alioiM a slop, mid lli Deli 'id '-it i-i 'a , iha', 
.i.tlie Pi.iiiilil'l w>s a idii 1, the wiiule a*''iii w,ii 
illi jjal ; iL iiiiiy b’ so, but ihesc were ovi tuloi \ j'miI 
iiiid whuii such uiu leknud, and sudisl bs 'iibiii'itoi)., 
the CuLiit will never bot the award aside. The rr.ouiid 
of the insurance also is one 'vhiih the CoiiiL ea'iiiit 
take into coUbideiation. Il' un arbitrator acts diiectly 
.igamst law, the Court 'will set Obulc llie awaril; but iQ 
ni 11 matter nixed of law and lact, lie niist.ikes jjoirie ol 
the points, they will not tlierclorc set abide an award, 
JMvt’i V. Ii(i}}it^{u). Ah lo the objectioii, that usuri¬ 
ous commission was given by the uibitralors, it wus a 
j.K t for iliein to asceitiiin; we therefore bcc no rrason 
to grant a rule wIhlIi uluiiiatcly iiuiiiot be bU|>[)i "ted 

Rule 1 el Used. 


'a} Jtnte, 1. 48 
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ITnd^r tJu 
«MLutc J36' , 
C. ",9 /■ U* 3 
raisfor ol 3 
f «scl 

I from 

flic ra f jfi f?j tJ 
houmt tn -in, 
]ihci 111 llu' 

0 tKV n J or 
A'^r a L’V 4 ■ f 

j 

Cl- s to rU 1 
] I lift on lioiiulf 
IjiHe tn I 
jicnalty cqi '1 
to tlouhie 10 ' 
amoiuit ot CiU 
"C Cr*I SlIlTi 

pat "!)k for 
pilotage fion 
tLc plat i \ 1 rr 
]iC isboLiicKiist 
to tike n piiot 
on boirclp to 
tl c icrmir a- 
llDK of Ills 
wo\ a^* 


Mackie u. Laxdov. 

•Same V. 

was uii uLtKJii ijI dvh\ on the statulo 52 (J 3. 
c* 30. o 11. and at tlic tual brlora J. at 

ihc Ki tf Spfi?r^ i'Sbi^is 18*5, it vk.it |ntncJ that tin* 
IVrejMl.i’ L'fi Ins it'i'ftcl ilw,foA?i ol 10 toii^ bur- 

llirii .iikI 14^ rut rliaft of water, Jii J'ls coinso iu.m tho 
r#Vs/ c’ii'K iVoi'i the wsticaid of l*oli\(onc hoiiiul 

lor a jdarr llit T/u<*}iiSf r^ir \v, L(}Ndorf and that he 

(Ih 1 ji iL e. l]ie tp K whi-i 1 Is 4hsco\o:i:d to 

» ■ 

ilu* vun-il uj{/ Ol J , 41 . 1 . "I't duuii^ m t 

* ^ 

ctaU't I.'IMI tiiei le to i* \r i iiC" -li it i Iv diaW-i 

lion lilt lnio_' 1 '^ iht Iha't :.i. Ca 'it-, lioiil .m 

i]ir(ij]jKd\ >1 iiJgJiiil foi ci.^i :iL 

on l)o,iul< .niil tlint diirirg sur li t oiir lie v .{!• Innld hj ,« 
])ilc(, bul wiiilu [ir' v.iii> coining on bo.Lid, llic Ddciuhin' 
took udviiiitagr orn^ncc/c winch b^nuiig up, .ind ^ailcfl 
oiriiuni Inin. 1 lii'addiMonal jicnalty of 5/. An ciory 
5a tons of her Iniitli n unimuitcd lo ic/. .ind the double 
])ilolagc w.i^ 8 guineas, if, ais the Dcfenrkiut lontciidcd, 
the incasiiie of the foileiture was lo be the pilo'ngc due 
for the vo>age from the vxsl’uaido? 1 'olX.slonc lo the 
D<KK/tt, but the PhiinlilFLoiitcndcd, that he was hirlher 
entitled to double the aniount of the pilotage for the re¬ 
sidue of the ship's voyage, namely, irorn the Doa.ns to 
(iiaxc^iiiJy which was nif. i 6 s. ^d. more, 'ihc juiy 
tunnel 11 >erdl(.t ice j 6/. 8r. being the double ainuiuil ol 
the pilotage fioiii the •^al'scaid of I'bUsfonc to the 
/Jo.t.ns, mid lol. as Uie additional penalty of 5/. lor 
eicr\ 50 tons bin then of the Vessel, with liberty tn 
tnosc to increase it to 41/. 4^. gd. if the Court should 
be of opinion that the X'lninlifl'was cntitled tlieielo. 


.^cLui iliiii;lv 
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Aciou'ii^U Si']]t. Ill/.Wri term obt.'iicil i 
rule Ti >1 :o enter tlu- \c*rilut uii the 8tli count, Mhicb 
u.iiijiintl the ijeirillus amount' to yi/. 4' yt/, con- 
retiLhiii; tiijt the •.talutf liar nut <>aKl iii express 

toims ^^lut ueie to be the litmtm of the \uyage the 
inlota^e uliereul A\as tu be the iiieuii'lire of the penalty, 
it must benileiidcclofiill tlieicinniiuii^\oyage of the »ihip 
(lining \\hich Uie ^as bound to kee(> u pilot on brifinl. 

Stihcitoi-General on tins day aliened caiibv 
he (.untended the ineahiiic ol the penalty was only the 
Lluuble of the pilotage ut that p.iit of the voyage dunrg 
uIulIi bv the statute tlic Dcfeijdant nas bound to ha\c 
his flag ns n signal for a pilot; namely, Tro^n iliu 

■“ir ot to the ZJotow':, at which {>1 .lcc ilic 

statute made a icnt lu the sind &n ahciation ju 

:]w I'Lies of pilotage, for there the J>elejjdaiu was on- 
tilliMl toanchoi, nsiias usual, anti }ia?i consent hr 

iwiiilil jg.un sail tliciicr foi TmuIo}i Mthout uking a pilot 
oubnard, rfheduh it would be a i^’^ and d-'^tinct offence, 
lor ulitcli It sc'painte penalty, namely, the double of the 
pilolago fifini the to J^ondaiiy \\i\^ LniLCted. To 

luikl otlinwisi-, would Ik [o gi%p I ho ^^taUitc a coiibtruc- 
tioii whirh would innul\Liy unequal pcnnllic^ on dif- 
leioiit ollbiidcis loi iho S.LU10 ollcnrc; for if two ships 
(ogetliei eanirfioiii the (/of FtMcstmuy intend¬ 
ing to anclioi in the the one bound to tlic 

7101 fh of JJ/ttrlandf llic other to fjondotif and liotli 
omitteil to take 'i pilot, the one -nould incui only the pe¬ 
nally of double the pilotage from the 'aoestjoaid of FalJc- 
i/one to the JDene/is, while the otlier would incur the ad¬ 
ditional penalty of double the pilotage from the J)(/;ins 
to Fondon. A further circumstance worthy of notice, i% 
thst the pilotage for the two seveial parts of tlic voyage 
is computed on a dillercnt pnnnplc, viz. that from the 
yjoKiir to Londottf varying according to the depth ol 
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tBt 



M U KIP 


La^oov. 


water tlicvcs«cl draws while that from tlic 

U€ud (if Iti^L'^lone to the Ikyu-ii& u ^um certain foi ves¬ 
sels ol wIi.lU vlt burthen. 

/>«;/ rtlud on the words of the statute, as clear, and 
not to bo coiitrcjiik'd l)y inferences to be drawn fiom 
the schedule : he was stopped hy the Court. 


Ginns C-J- Thc'ie is no ncasuro 113- which this 
pen dlj^ c.in he asoertnined, tNcojit h\ the which 

the *-Ih]) lb .ihoni to peifiirsr, and which the net directs 
she shall not perlikini without .1 pilot. Hhe is hound to 
lKi\e a fl.i^ stnd to t.iUe a ]ii1ot on bo.trd si's soon 

as she Y .lud it *• pilot oflt rs Iniri^clf, 

and she i(Tiiseh to tjkc linn on brai'], he 1-. entitled to 
i(eo\( r pen.lilies .i^.ujist theiini'^tei, .ind tlioj’ cannot he 
nicaMML*d otlieiwi:>o tlKiii by tlie sum whicii the pitot 
would hn^e hecn eiililled lo lecoive h he liiid hrc'n 
permilied to fieiloiuL the duties uliuh the act diicct^ 
The Plauitid isthcrcGlio cnlitlcd lo the i.irger sum, and 
the vc'iditt must be iraiiskircd fioin the fust count lo 
die ci<*'lilh 

Iiiilr eh eliifi* 
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7 


IUbVii^nn action for nioiiCy liiul ami iccei\c(I| and A lunkiPini** 
fur iiitortM, brought to leco^uV Iioin ihc Deteiul- * ’"‘I 

^ tniiti ai ir«l lor 

ants, \^llu vtcic aiiLtiunecis, the paul l>) tlie t]ii •. Ii ofiiifl 

Pliintin oil bein^ tli'claiMl the puidhisei ciii ij,it mi oMLinilj^ 

prciiiiso^- At llu' tiKil ot tlio cau»-e holorc ChUs C\ J. he 

at tlio siii!ii;^s after toim 1814, a veriljct inrumission 

was louncl tor ihe Plainlilt toi the deposit without 

‘ ^ijpcr.«i ilidp 

iiiluest, siib|ccl to a t I'-c, wliieli st.itctl lliiit on uhon 

Man ft 1813, .1 coiniiii>''inii oJ t):lnkrup:l ^ j'tMit'il «t hmilvI, the 
.u^aijist 3 /./Via', on tli" pcMtion o>l llrunitt .ind (.o., ^ 

he w.is tlechireil n bankiniit, niul Jus propoiiy assijTiiLtl wisiwi diiL 
to wTofirs and iindi'i whose direcLioiip on Aimilur ruiu- 

ivfi'ivii 11 11 1 I IS nut 

27111*//////, llio Dc^tiiulaiil-. put lip to ^nle In jiuhlic |||h, 1 ^ju jk. 

auction part ol the li.inKiiij}ts’ (op\Jiold c-^tifis- the liNun ol .-liio- 

PlaiEiliIl was declared flic pinch and acMjdine dier < rcJiior, 

^ ' jii'I tJi- -.■inr 

to the ioiidilions ol •-ilep.iul i,(hj)o^it(d ao jJn /////. n- ijmii r> vire 

and 'ifrned an aai'S'ineijl lot p'lVMiLiit 011 llu le- HtM 

iinuidi I on ^olh jlu^ust s8i uii hnin^^ l ju>i>d luwi' 

title an ah>ti:ict was d'Ineicd .iiid appru^uJ ol oij il" 'oilIIit-c 

a6lli 1812, b\ ihc IM Liiirifl, who altc 1 wtiitl-., 111 Pjnil- 

, iji; II1 f>Jil 

in nefrotiating a loan 011 the estate, in oun 1 to emu- , imip 

pirte litb puiclia^^e, put the abstract into lliu iiaiifK ol a 
prison, who on the 22d ol OcN)l>f*r rejerUd the title, 
appii/ui;; tlie lM:iiijti/l, that M iV/cetiKik onI\ aiicst.ite 
loi life 111 the plenums, of whicli llic .i^supieis were 
ttiLieiipiiii iiifoiined hy the IM.imtiir In 
teiiu 181^, all cictiun was hioLi^lit h\ the liinkiupt to 
tr^ tlie validity ot thcconiniissjoii, in 11 hull la i^LCkvuicd 
a \crdict at the sittings after that teiin, upon tl'e giouiid 
that the petitioning crcdiLoi*^ debt w is not due until 
some days aflcr the issuing oi the coimni^sion, ned 
ludgmciit m that acuou Was signed in HiUiry teiiu 11 :14- 

(>i 
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2fjO 

1S15. Oil the ibt oiFt’btuary 1814, the PluintifFcbandoiiecl 
Ills purchase, anil required a leturn of the elennsit uitli 
ii, intcnst The assignees insisted 011 the comphtion ot 
'f\ 'i.N. the contract. On the 3d iUh/c//1814, the commission 
was superseded, and on tlic following day a second 
commission issued directed to the same coiiinjissionirs, 
upon the petition of ChatfieU, upon which M. Puce 
nis declared a bankrupt. On the 22d March 1814, 
Jones and Macet wcic again chosen assignees uiidei 
the second eoniraission, and an assignment executed. 
The wrrit m the present action was sued out on the 
12th of March 1814. The Defendants hod not paid 
over the deposit money to the a'ltigiiecs, at the tinii 
of bringing the action, nor were the objections (if an^) 
which had bcc‘n mode to the title 1 emoted. The 
question w.ns, wliether iho Pliiintiir was uititled to 
]Cco\cr. 

Best Seij,!., for the Pi luitifl, was stopped uy llu 
Court, 

‘ Copley Serjt, fur the Deic'iidaiils, contended that it 

was an answer to the action, if the T)crcndants were 
cnablcil nt any time before the trial of the cause to 
j lake a good title, thougli acquircil oy them even since 
the action commenced { for which he cited Thomson \ 
Miles (a). But further, the assignees hud at the time 
of the abandonment tlic actual legal estate, which they 
could have transferred. 

Pet Curiam. We all agree in thiiikuig that ut the 
time the PluiiitiiT gave the Defendants notice of nban- 
lioiiiiig kis purchase, the contract was at an end: 
teirtts SIC slan'ibitSf the contract could not have kci'ii 


( 1 ) X Ej/tm Pm £aSm 10 I « 


per- 
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perlurnietl becau'ii* tin* contract wat made n itli assignees 
of ii bankrupt, and tlim* then no \alitl coinniissioii 
siibiiixtiiig theietoro tlic DL*(ciit..int» lud not tlieii h 
gnod logiil (st.'iti*, lor to pnne that proposition, they 
niUbt lKi\e liogiiii by pioving tlu* petitioning creditor’s 
debt, nliich thiy could not do. 

.Iiidgiiiciit lor the Plaiiitifl 


1815. 

B 4 KrAE 11 


Tlciiin' 


Kij\ f 7 '. Yatj s. 

riiiiiitiir h.i\ mg signed judgment lor wniit of a 
pie.i, Jit’si Seijt. loi tlie iJcK'iiduiit laid iibtaiiied a 
rule niiti to set it aside as pieiiialuru, cuiUeiiding that 
the Deiiiidant mils cnliLiiii to an iiripailaiire, under the 
cmtiiiistaiKi"*, mIikIi \iere lliese, llievviil nat reluiii- 
ablc on the last leliii ii-iF.iy oi J'Mitn term. TJie X)c- 
leialaiU pul in bail, but had not peilt‘ctc>d them, uiieii 
lIiL Pl.initilU on the 25th ul Matj, wIiilIi m is ailei the 
l•'!.<llgll-d.l^ of 7 1 f»//y tel III, delivered lut declaration 
ih btiit ( Ml’, entitled of y.V/>/ri teiin. 

/ fiHg/inii Serjt. shewed eauso, upon the ground that 
the Defeiidant was entitled to no iiiijiai laiite,* foi the 
Plaintiff had bc'eii guilty of no laches he could not 
dcrlaie 111 chief, lu'uiuse tlie Defendant Iiad not per- 
Iccled Ills bad, and lie was nut bouiit) to diH.lare c/c 
ffic, as lias held here, in the case of v. I-Iunt~ 

ht {a)y and 111 the King’s Bench, in the case ol RoUeitton 
i- SloH. (b) 


JuNf ^ 


WJiere a mtIi 
IS iLtuniable 
on I he last 
niurn-iljY of 
one Unii, ihe 
Plaiiitillf 
tb not tiouiid 
to (let lare 

divt' fjjCf IS 

under jio com¬ 
pulsion to de¬ 
clare l>cforc 
t}i« essoign-da)' 
ol thL> next 
term; and 
therefore the 
Dcf<.n(Laiit is 
nut vntiLlvd tu 
an iiiipatlancr. 


Jicity 111 support of Ins rule, adiiatted that the Defend- 
.tnt was not bound to declare de bene esscy but urgeti^ 


(a) tBes. ^ Pull, 136. 

VoL. vr. T 


(b) s rtrmRtp 373. 


that 
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•L 

Yajb^. 


tJint if lie rijcl so cleclnre, lie ^\as bounrl by ihe same 
mil's SIS if 111 Jiad cleclunHl in chid. The practice 
uril knoun, tli.Lt whore a wiit returnable upon the 
i.isL letuiii-d.iy oF one teinu and the Phiintiir docs not 
dec l.iio till afroi ihc^cssoign-djy of the siicccechng term^ 
the Deleiidfint iscntitlerl to an imparlance. Another 
ohiiTtioii IS, th.1l the deilsirrition is rntitlrd of the pre- 
eedinh Ici hi, iboii^li not delivered until after the essoign- 
day ul llie (oIJinviJig term. 


(riTins V .J. 'riiis rule wn& moved on the p^ound 
th.it the DeliMid.iTit was rntillcd lo an miparl.'nice. It 

now oh|<‘cU<l, ll1.1t wliethei it be so or not, the pre¬ 
sent signed loi wantol a plon, eannot he siip- 

pnrleil, l)e( .ni*-e tlioie is nodeclaiatioii which tlieDefcnd- 
.uit outlie '^riii wilt was retuitiabic on the last 

ietnrii-d.i\ of leuii; the dixlnintion entitled 

ofA'rtfM'jv teiin, which is bein^ oi the term of 

which (he writ is relinliable. Ciener«ill3*, when a writ 
js retiii liable on thehst retinn-day of a term, unions the 
Pl.uiUilTdecliircs beloie the cs!>oigu-da5'ofthe subsequent 
term, the Deloiidant is entitled to an imparlance, but 
(hat-ujiposes llio Delindnnt to have done all that is 
iiKiiinbeiit nn him. ITeie the Defendant had put in 
bail, but he li.ul not put the Pl.iiiitjfF in such a Mtuation, 
l1i.it lie could dcd.ire in chief before the first day of 
'Ti itiitij ik'rnim The PlaintiIF tlicrclure could not have 
proceeded more cxjicdjtiously tliaii he has done, unless 
he Jiad decinied fir brne cssi\ which, according to two 
cases cited, lie is not bound to do. The consequence 
IS, that the PhiiiUjff lias not been guilty of negligence, 
and LOiilil not haie procccxled more expeditiously, and 
therefore tlie rule must be dischaigc-d. Tins rule, I 
am iiiluiniod, has been constantly acted 011. 

Heath J. Tlie case 111 Sosanqvrt and Ptiller was 
decided, overruling tlie sonie authority in Gvmpton 

which 
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vrhicli !•> ncini]cii III Sci)//. It !■> cxtraor- 

<lmar\ tlial cimi]>iel '•liuiiltl '•u otiuii bavc hu'ii niialud 

W 

b> It. 

CifiMHiii J A IMiJiitiH rs luit obl]^4il to clrrlfirc 

di 6uf il 111' i.in an\ pnitiLiil.n :h1 \ 

lioin It, 111 iii;i} ilocluie llut ducCiiiiL^ haiC 

bi'cn olrcii holil hero • 

Ilulo (lisciiaijrt'd nitli cu^U* 


1815’. 

Ki-sr 


Yaiu« 


►Sir Ko.milly, Kiit. v. Jamcs. 


Juw 9. 


V 

'I'fllS wa-i an action ioi iiioiu'y had and lecojvod, Devi imo//» 

bioii^ht lo ii‘(o\ok l>a< k tin* clrpu^it p;iiil 011 .1 s 

, .11 ^ liohl t« 

coiiti.ict Joi .1 piiicli."<- or MiuN 111 itv Minpfis upon iim, ami Inu 
tho nlJe^Tinl iiiMiflu 10JU3' ol flio lilJo fu lio doii\cMl (mm Imrs. am) in 
flt/iii/ SMi/// llio Mill hoioniihoi nic'iitioiiril^ 'I’lio 
caubC wa*! liiLU l>oloio ^ I at the Mtlin^s allei 5011 OioulJ 

tcini 1814, wJion .1 vcidut w.is (oinicl foi JnpiwnioJje 
the IMjinlill, MihjecL lo a caso, \\huli in snlM.inco 
stall'd dial 'I.SiHii// Ijv Ii]!>viI 1 dalc^d 26 lIi /;//>/? tliLir 

1734, dniv ixociilLil and .lUcslud lor p,i<NS]inr leal pio^ ihunioJCfcrA 

I * ■ I I 1 M w / ni l * Ami lim li4 ii-ii 

peilj, do\iMHl to ills liioLlioJ If, Sm//i aP In-, the liMii- ,„rt a 

tor\ real Ohlato, biihjicl lo tlio oiitl 4 lo\ i-io» tliei«.Jii- iMti'il'U lic- 

afiei cxpieascd# The teslalor tlieu dixi'icd lo liis ^ ^ 

biotliur's 'ton IL Swi//f all hid the ti.‘'^faliir\ cMjte jii m 1 xLcutoiy 
Ra(hioi:^/uft\ (.allcrl llic Jlfifrt'^s ui.c'ei S^rtnun^ (the 

. • I I . , , , , bill jii c'^tate 

picinibL-s HI tpief'tion,) lo hold Lo hiin and nis licirs tui 

lor evei. At the coiicluMon o( the udl :tic thi^u woids WFtdci a 
And lurtliei, my will j-, tlii-t jii case Liicitliei, 
and. hu son my nephew. rLueaiim^ the devisees 01 the nit nkima wnt 

fi| int w^ibii. 

Or a wnt to be framed on the statute of ir^fjtviMn^ter the ad 111 t}a luiurc of a 
writ of intTii..ioni ^utenr 

Devue in feti witli in excLUtoiy Oevibc over* whether tlie fine of the ilcvuee an 
fee shall bar the executory device o\ er, qutjrre 

In a court of lanrj e^cry tiiJe that is not bad* is marketable. 

T 2 pi.euiu«k 
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premjscs in question,) bbould happen to die, having 
no issue of citlicr of their bodies, then I devise all niy 
real estate unto my nephew Josias Clcik mid Ins heirs.” 
'I'Tic testator died without having altered or revoked 
his will, leaving his brother H. Smith his heir nt law, 
and his nephew H. Smith the younger, only sou ol 
H. Smith the brother, him surviving By indenture of 
(Stli Septemijcr 1739, //. Smith and II Smith tlieyounger 
covenanted to levy a fine sur cmiiisniur tie dioit come 
ceo of the premisL's, nluch hue slioulfl enure to the 
use of 11 . Smith, and H. South the younger, and their 
heirs. On the ist Scptrmbfi 1740, at the Radnor 
great scsbioiis, the fine was acccordingly levied, and 
duly proclaimcil. By jeasc and iclease of 28th and 
29II1 Jwie 1748, betwern H. Smith the younger, i. 
R. SiptmoHil'<, 2. and R. HavBkiH\, 3. (though H. Smith 
the f.itlier was still alive, and his seism us joint tenant 
coiitiiiiicd,) IT. Smith tlic younger, in eunsidcratioii of 
5$. hargained, sold, and released the premises unto 
and to the use of R. Hijmonds ami his heirs, to make 
him tenant to the precipe in a common recovery of 
the premises, whuli, it was dcclareil, should enure to 
H. Smith the younger and Ins heirs, and winch re¬ 
covery was iluly suffered accordingly. //. Smith tlic 
father died in 1760, and hud no otlier is« le tlian 
II. Smith the son. II. Smith the sou died m 1779, 
never having had any issue. J. Clctk was living at the 
death of II. Smith the son, and laboured under none 
of the dibaliihties mentioned in the having claubcs of 
the statutes of limitation* he died m 178;, vi/. within 
30 years from the dcatli <if H. Smith the son. Neither 
,f. CUrk nor Ins heirs nor any other person claiming 
under Clerk, ever liail the possession of the premises, 
'i'lic question was, whether the Plaintiff was entitled 
to recovci. 
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Lnfi Sprit, (or the PlniiitiHj coiitciKicd, fiisl. That 
2 - 1 . Snu/Zi the soil look under this mil an estate in fee 
simple, itith an executory ilcvi . o\er lo J. Cleikf in 
case the faUier and son, died without leav¬ 

ing issue .U the time of their decease, mid not, us Mould 
be LXiiiteiided ou the other side, an estate tail. In 
support of tliia LOiistriietinn he rofcried to the com's of 
]*otUt \. liradlff^ {a)t lice//yon demisu <fl Ktag/U v- 
{^h)f and Itot on deMiiiM.* o( Hhtait {c). 

S'econdU, 'I'liat ulthougii tiic lather died beAirc the son, 
he did not lenie is>-iic ivithin tlio incaiiing ot the mil, 
because at the ileeeasc ol the survivor of them tlieie 
u.is not issue oi eithei lelt, and theieforc the event hud 
■jCLuricd upon wlucli the estate mis to go over to 
Cltii. Tliirdl>, That tlioiigli ('htl was hatred 
of his ejecLiiient by the lapse ot zo jears siiiee the 
death ol II. Smith tlie younger, yet that a desjset 
iniglit iiiaiiitain a uiii of intrusion; oi if, accorfiiiig lo 
Co. Ijitl. (r/) and Filzhubeit (e), that writ is cuniiiied 
to the case whcie tenant fbi liJe,*oi in dower, or by tJic 
curie.s^, diotii seised of such estate 1or lili, mid after 
iJien dentil a stianger doth intrude upon the land, \et, 
iiiidcr die statute ot fp'fitmf/istiy the zd, (/ J a ileviscc 
may maintain a writ in the iiatuic of u wiit of iiitru<^ioii, 
nhicli ought to be trained lor the use of devisees, so 
tliat, since the statute of wills hnil creatcxl the right, a 
icinedy might not be wanting lor a right like this, 
Ludeuti sub eodeni jure, et simili ludtgenle temedio 
That however is scarcely ncccss.ary, for m the lase ol 
Smith V. C(^n, (g) tlie lorm of a wTit ol entry sui 
ubutemeni was altered to enable a bankrupt’s assignees 
to sue. In Eastman v. Baker (^) a demandant claiming 



Koftiii.i.Y,Knu 


w. 

jAMKk 


(fl) 3 Term Rtf. I43. 
ib) 7 Term Ref. 3^%. 
(c) /ft. 589. 

{d) Co. Lttt. 377. b. 


(o) F. N. B. A 03 . 
ij") 13 Ed.s. c. S4 
(g) a//.JB/.444. 
(b) jfnte, 1. 174. 
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under an ext*ciitoiy dcvivc, ieco\crt*d in this Court on 
a Vriit of iriUusion, without objection: and d Clot 
iriigIkL hl^l^c■lf' maintain the writ, there is no reason 
why his hen may licit. Foiirthl}^ ]f' the devisee over 
iikiglit maiiitiiin a writ of itUiiKion, he was not barred 
by the lapse of tune, icasoii of tlie statute 3^ //. S- 
c- 2., in any h^ss period itnui 50 years of adverse 
pos'^esmnn, kvhitli had not yi^t ela]ised since ihe death 
of IF the yonngi'h, and the possession of the 

Snnt/fs IS i.itl adseist, hut in aid o1 the lillc of Cleric 
and ptiKil of llu ^miK R'c. Lastly,'^I'hc r<^tute of 
C/n/i vmls not bairid by the hue ot IL Stnii/i the 
yoiiiigcr, anil five ^eElrs iion-clum, for the fine of 
tenant in he 1*^ inopeintive, except that it 

0))ei:ites in coutirinatioii cd hi^ formei estate, this 
fine was theulore in liiithii.iiKe and conhrniaUon of 
the estate^ ot the foiinci tenant iii tee, and the estate 
given by llie I'xeciuoiy devise* is parcel ot the sanhe 
tec, iLiid so lb ec 3 nrkriiicd by the tine, not displaceil by 
it- I'herc is no expiess di'tision ot this point, but the 
dicfa of judges ra\uiir tins opinion. LonI Ilafr («) mj* 
an cslate with five ycais noii^rliijn Jiiiist bill ail estate 
preccxleiit to the fine, not siibsef|nent to it. Tins 
estate by tlic cxeuitoiy <levi''e aiiscs afltT the fine^ 
and a new fine would be neri*'-Hary to litr it. In 

Macluafi/i {fp\tl\k Couit notices (<) kSr/^ii’s 
case, and obser\es, that if ihe iiist le&sic liaul been 
ousted by a disbci&oi, who luul Ic\ied a fine, then ihe 
second lessee had not liceii baired by the fine, because 
I114 interest then would novel huie been displaced 
nor tinned to iiglit. In flie pirscnt c«ise the fee 
of Clnl^ which luul never hud commencement, was 
never displiicod nor tiirrcxl to a right by the fine of 

//. a ml A llie younger. Where the Cbtatc is a future, 


(a) Foctu ymSaii^Surji Hardr* 
40a. 


(A) Cartert 81 . 
(0 J Co. 
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aiul nut nn cM.itr, then- the iinc iloo nut Iinr if. 1815. 

In Stu^uoi^s it Mas? iC'suUt'd that the-line IcmlhI ,, 

i_ 1 .1 II I UoMii.L'^jKnt. 

tu the bar^aiijiT ilul nut niukc' li'^initjnijiiiicr uf inr 
idiiiaiiulei to Jtj/in C/ir^Njf, bvi 11 h‘ il ilul JiuL luiiUi Jame^ 
or displiLU liib loiniLLiuler, anti no oMalo ol hi'Llnitil 
pasoLd b\ iliL* fint*, blit tlir liiir^niLli plot lain.itiuiiN 
coimbui lud the ul the bar <r,ijiu-e. and, li\ the 

btatiiU> ol 4 // 7 r 24 and 32 //. 8. r, 3<^ inadt his 
oMale iiioic peidiirabJe, (niitl llit' bill 

il the fine h'ul been levied before liaigaiii and sile 
einulleil, il had been a diNLOjitinuaiiLe *^1 he case 
itboJJ ]<« nut 111 point, but It establishes tlie ^enoial piu- 
position, that to ^ive uny opetiLtioii to a line, it inubL 
be ol *-LiLh a iialure as to^ djspo*--}ess Miiiie estate. 

When a ii('htrul teiiuiit m leo K'mcs a fine, tlieie is ho 
new estate eie.iti^I, nor displaeni^r ul any old estate, .ill 
reniuiiis as belote. Tlie statute ^jves no nen toiee to 
any /inc, it only makes /ive ^eais nuii-Llaiin a bai, in 1 lie 
cube ulieie the iine was bcioie ciilciihiUfl lu be a bai 

(hp^ri/ Strjt cunUuy ai^ued, fiist tliat // Smtih tlie 
}tiiin^er look an Lsiatu tail nilli a loiiiuiiidei i»\li hi Iih* 
tu Vk)k^ and that the loiiniinder was bailed by 

tiu- fine and non-claim , next, that if it Meic uii execu¬ 
tory devise, the cuiitni^^juy hud not liajipiiied upon 
whiili the cstAte was to go over; thirdly,* if it liad liu]i- 
peiied, the heir of Jomi^ Ckrk was barrctl by the fine 
and non-claim, if not, then, fourthly, that lie vias 
buired because lie liad not entered williiri 20 years ihc 
time lor nil ejectment; uiid fifthly, that a devi'fCV had 
no wilt ol inirtisiuii, or it lie had a niit of intiusion, or 
once possessed any legal remedy whalcvei, lie IkuJ lost 
u by the btatutes B. r, 2. or 21 iJfir. 1.1. 16 ac¬ 

cording to the nature ol the writ, though he conteiidi^ 
that he never liad any remedy exct'pt ejectment, and lind 

(a) lo Co. 9J. %d Ksu 

T4 


now 
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now lost that. He took the 5th objoclioii first. The 
wnt of intrusion will not he lor a devisee. Wnts arc 
in the register drawn with gicAt uicety: the writ ol lu- 
trusion will he only in three eases, viz. upon the intru¬ 
sion of a btrangcr alter the death of a tenant tor hie, te¬ 
nant in dower, and tenant by tlic courtesy tins particulai 
wnt will not Hp)dy to a case ol the present dcscripriun. 
Tlicpowei frivuii lothe cleiks in Chancery to fiamc new 
writs, docs not apply to enable tlieiii to liamc writs so 
widely diileieiit ns n wnt must be wliith would be 
fruniod to meet this case. A }>rniii that there is much 
difficulty in fiaiiiLiig a new wilt, is tins, ihaL the only 
instance of this btatutc h i^mg been «ieled on, is that 
of the writ roftsimi// l«n renunly in the ease of 

ulieiuitioii in fee hy tonani ior liU^ 01 by the luiiitesy, 
winch is framed closeb ns po'''»il>le ui* liic iikkIcI of 
the wuL in rwn /uor/AW, wIillIi extended oiih to ulieiia- 
tioii hy ttnaiiL in down. Jf.uij wnt weie to he ioiiiicd 
for the picsciiL otcubion, it would he on tlie model of a 
fornicdoii, not of a wr^t of iiitJusion, loi tormeduii in 
the nnertci lay iit coiniiioii law uii an estate conditional, 
and irforincduii 111 the levertei is taken as the model, 
the dc^ifcec must al^o take all the coii^ctjueiices ol iL; 
mid one coiisccjnencc to be Unit'd by^oycars^ ad- 
veisc poshCbbLoii. tso that li the Vhimtitl has a light to 
resort to llii'^ obsolete statute, Jur wluch iheu is iiti lea- 


6011, asi he hill Lipial loincdy by ejccliiienU jel he would 
not adsince hib cube. Another cm imisiaiKe would 
prevent the PJaintifriioni recovering m :i wut ol iiiliu- 
Bion. In nil possessoiy actions the demandant iiiiist 
count on a seibiii within jo years of him fiom whom he 
claims, and it must be an actual boism. In the coiistiuc- 
lion of the dtli section of 32 /f. 8. c. 2., “actual posses- 
sum or bcisiu,’’ the word actual has been holdcn to apply 
%o both, i 3 cue/^s ease. (a). In all the eases the demandant 


(a) 4 Coi 8. 


0 lieges 
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alleges the seisin of the person vtho ]jad die estate an- 1815, 
tecedent to the estate fui Iifr, thus it Mill licrc be ne- ^ 

, 1 j .u . RoMiiUfKnt. 

LCN^ry to cinint on the sci^an ol toe devisor, then to 
bhcM the douse lur lifcs uiid die ilc«easi.'ot the tenant Janes. 
tor life, and ihejiitnibioi], othenviscthedonmiidunllobe& 
that particular remedy Tim is sTo uii a Mnt ol ri^ht. 

'i'hc deinandiiiit cannot count, unle>^ lie 011 the 

ot liJh .inc-ostui witJuii 6 q }eai'^ he«jiia} enlei 
MitliiTi 20 ^inis after ills title accuiiN, lumeier dwt'Uii 
he liN aiice^toi’s sei^iit, and him* many soever may have 
intor\oi]ed, Init the slaLiile 32//. 8. dopiives liiin ol 
ol that parliiiilai remedy, unless he can count on the 
seism of the' ancestor from whom he claims M'lthm 60 
yeais so hcie, tlie heirot J, C(eiA is haned of awiit 01 
iiitiii'^Joi], hciiiii^he cannot count on a seisin of tlu 
di\i««oi Mithjii 6ovcirs. 2dl\, 'Jlii^ is a leiiiuJiulei in 
tail by implicalioii, beii>{' cut ilown tr<iin a foL'-Minple 

the devise ovi>i toi/.C/i*?/. IJiwujf on thedcii]i&ic 
V (//) Alti'i a de\ ise in fee, ** In cu'^c my said son 

and dniightrr both liappi^i to dir without having any 
child 01 issue lawfully hegutten, dun 1 devise the ic- 
vorsioii mid iiilicrLtance to //g^j and Ins heirs 

lor ever/* Lord JilU^iborot/gh C. J. held it u clear liunU 
ation in tail, and Ia' ISirmcJ* says, it is u knuv^jj lule 
ofluw in the constiuctiuii of wills, that jf u devise ovci 
cun take effect as a rciuniiulcr, it sliull not be taken tu 
be an executory devise, 'lliis will is ns nonily siniilui 
in words to that os passible. It nas iiatuiul to expect 
that the falher should die before the son, .iiid ifien the 
fatlier’s part would come to the son in tail, and there- 
lore why not all ni tail '* Tins is a very complicated 
event, that the survivor should die without issue. In 
Bnrltm v. Salter (6), Sir W. Grant M. R. expresses him¬ 
self strongly, he sa^s it js necessary to decide the 

{h) 17 res.A 79 ’ 


(«} iz£ajtf iS3> 


mcaiiiiic; 
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,/ whclhur ihi y are to V>e coii'strued nilhout I'ssiie cnii?- 

RoMiiJ^v,K/it. _ i- I , L • 1 . 1. 

71. rall)9 or aL trie lime o\ the diiiif:;htLrs death. E\er 

7^Ni . Mrjce the case ol liiauei&r* v /Jitfnief («), I lliink, adif- 

feieut rule ha<> pie\aiiprl, and ir is now settled that 1111- 
Jcas thiTC-aic exprfs'.ions or ciieiiiii^tancos from uliicli 
it Ik collected that these woids .no used in a inoie 
rorihnrd sense, they are to tlien siffnilicii' 

tion, \'7/. death without is-.iio geii<*ialJy ” So, that 
learnrd Jiirl^rr inclines to ihia coiisiriiLtinn, iinhss there 
are words strongly mlernnj^ the ront'aiy. hxPmitr 
V Ihndhy the woid “ hchiiiil” wiis lelud on- Neither 
Puifn \\ Ihitdhy \\n\ Urn \ tlieKfoK', are ad- 

voise t(>'‘ll)e l)i 1ini1.ini mi this mcasion HaMni^ and 
Ic.^viii^ i«siK ,ire s^iionyManis. It loiild not in thib case 
mean lumii^ h.id ]«>'iie, lor one of them, the iatliCT, 
had had issue. It nuaii) IiaMOfr issue jv^iernlly, and 
it J** iiecebsnry for the INaintifF's purpose to put on the 
uill a complitalc'd constriicLioii, not countenanced hy 
law, nor founded on tins case. Rut ne\t, if llns he 
not an estate tail, the contin/rency h.]^ not hap¬ 
pened, for the estate is to fro ovct if both shall die 
without leaiiug issue oi eithei of then bcdieit, this 
might have taken phace in one event, namely, if the son 
liiul died (list without ibSLic, The jiroposition siatcdou 
Ik hull of the I’laiiLlifl^ uS that a (iiie opciates nothing 
wlicre it devests no estate- In Fneust v. Saltdmty tlic 
answer was, nihU habunmt^ lor he who le¬ 

vied Uic fine was considered by the Court ns a lessee 
nt will. The case of Stiffi/n v. Adams rrpoited in 
Crokr Jmni^ [l}\ otcuricd in the King’s Rencli a year 
after the c;u% reported in Co/r, which was in this court, 
tmt It evidently relates to the same propeity, and there 
are tho name circumstances, and in Cio. Jizc. it is held 

(/r) % Atk. joS. (k) 60. 

that 
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tlint a fiiK* lovic'cl bclorc tho luiiiiiioiiceinont oi a tonii 1815. 

bliall not bai llu" termor, if claim be made within ^ ' 

, , I L I RoMiLi\jKm 

5 jeari altei Hie term coniC'» 111 i*- but ir the jio*i- 

session be not (l.iimed ^slthln 5 yam niter the term JVMEk 

eoiiiob ill it lb A bui, (b. Dig^ (w). Acc. Shi, here 

ijA a line, tlu de\isct om'I cannot enter mini the cuiUin^ 

geiicy litippeiis, but when it liappcub, then lie iiiiibt eii- 

ttv* within the t teais alter the estate coiiiin^iiccii, it is 

line ih.iL ti line IcMOci to one with notice ol 11 trust iKk'* 

not b*!! ilie 11 list. 'Thib does not apply. Sk>, Sn/mut ca^e, 

and jii.iin ili.it have luvii cuetl, are not in })oint. The 

onh (|nesticin in cn^e was, whether the remaiii- 

der-ii an had a ii^hL to eiitei, the line ivas coniiocted 

with the b.irgain .mil ^-de, aiul^ull were one con\e^.iuce- 

tk), A/«/^"«ie/ case {ft\ a guint by copy ol cuuit 

roll to tJirec and llie let' was convi'M^tl by the 

loid to llie liist takei, and he acc< ptid a hue ie\icd hythc 

loid j It w.is reholicd that it did not <i|ierale to deve&t 

tJie second life ebtatc that i- not adveise to llie IJeleii- 

daiit's pjopusiiKiti. 1-ord f'0^7yon case, sa\s, 

it Is wilhin the niisihiet, luid that the coiibtnielioii ol iIk^ 

statute ul fines ought to be liberal. The mhoikI saving 

111 the statute ol lines is an answer tu tlie obsi'i v.itioa 

niadc on V>ehall of the Plakiitiff, that a hue does not 

opeiatc on u tiituie estate, the words ot the statute are, 

by force of any gift in the tail or by any other cause or 

matter had and in.ule before the fine levied. 

in reply. As to tlie argument that a writ oi 
intrusion will not lie, because that and idl oihei writs 
are formed with great precision, the statute of 
ster the 2d was given lor that very purpose, to uitrodiicr 
such modifications as would accommodate them to the 
occasion. Therefore, lliough the usual writ avers tlie 


(d) Co, Digwf FitBff I. 3. 


{ 6 ) aCaJli^. JP4- 
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procc<Iiiijr teiiuncy for liA*, it must be varied to this casp 
of ii rpuiM tenant fur Jife. There is no position in the 
books ifiat llio writ of intrusion is confined to those 
tin 1*0 cfiscs, of tenants for life, in donei, and by the 
courtesy, ihuiigli it extends to them. There is no ne¬ 
cessity that It should be so restrained, ond therefore, 
tlniugh tliu statute gives no aiitliority to the clerks iii 
Cbiuit ery < to i»siiu new writs according to their own 
notions, the Cnuit liere would e-scrciso a control over 
tliein, and diri'ct what iicu nrits should be framed. 
Tile fornii'duii iii imi/ri 111 substance varies iiiiicli 
moic fioni tins case tli.iii dues the writ of intrusion. 
Here is iiu,/<u/Mr/ dmif. Tins executory devise wbicb 
now eM'>ls IS .1 mode of conFeinng .111 c'st.ite not then 
known Iletc is a tenant ioi hie, lor llioiigh not 

oijgiinll}' ten.inl lor lile, he is reihiml to tli.it by the 
not hiiMiig issue Tins certainly is iicithei pu'cisely 
the C.ISC lui a ivrit of intiusioii, iioi fui a tbinicdoii; 
bill il IS iieaiei to the first, than to the last, 'i'lie re¬ 
medy by ejectment i' not, in roiiteinplal 1011 of Ian, 
one of the leinedics hioket .1 to, as rcniuiiiing, ht'Cause 
It apphes to evciy possible right of posse-sion. As 
to the aigiiinent, that 111 the writs of light and of 
intrusion the demaniliuil must count on the seism ol 
.111 aticeslnr uithiii 60 and £0 ycais, Ihe iiitermc- 
di.ile esLitCs nil* the same cstatc>, not adverse, and 
lie count on lliciii. It uoiild he vei^'' cxtiiionli- 
nary, d the length of coiiUiuiaiicc ot tlic particular inte¬ 
rest shotilil impair the remedy of the 'remainder man. 
If the Ddendant’s constiuction of the 6th section of 
32//. 8. IS Tight, .hat the seisin of the ancestor is to lie 
the actual iicrsonal seisin, then, if the first taker lives 
more than 50 years, the next in remainder is for ever 
barred. but the seisin of the tenant for life is the seisin 
of the ancestor. As to the next point, that this is an 
estate tail, in tlic case cited of Detmif v. jigar, the estate 

tio 


was 
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was plainly not iiitcndi'd to go over, unlcb^ all the issue 
of the son iiiitl daughter tailed, and that dcci:9iuii docs 
not lit all allcct iIin c.ibe. Here is no mtentiun and no 
declaration which can .idect thcgeiieril lailiirc of issue > 
the tesLator contemplated the event that both Ins bro¬ 
ther and nephew might die and leave no issue of the 
siiTvuoi. As to the 4lh iKiint, on the ettect of the fine. 
Much stress has been laid on the wuids oi tlK; stiilule, 
and the (oiinsel tor the Delbml.i]it admits tli.nt no case 
is found III the books where a mere tenant in fee has 
levieil a fine but n fine Ictieil by U'liiiiil in fee ha!) no 
more clFect tlniii the Hue ot a mere stiaiigcr. It lias 
bcc‘11 aigiied for the 1 )eleiidaiit as if the statute bad en¬ 
larged the operation ol lines, but il merely lus efl'ecl to 
change the time of their iH'iiig a bai. This statute was 
nut made, because fines bad not an opeiatioii large 
enough, but to do aw.*iy the niiselnefs ot llie statute oi 
iion-cinini. These general words, tlioiigli they may be 
large enough to mibrace the case, \et .irc to be re¬ 
stricted to the limitation ol nine, leasing ciery tiling 
else exactly where it wiib. The cciy iiatiiie ol barring 
by a fine, is, that there is an nllc'r.it.iuu the w hole estate 
IS displaced, which miikcs it iiccessar} to enter, to «li> 
away the new c'stntc. TJie cuscs in cijiiity oiiU ate, that 
all who come imdei a tuistec make themsiJws trustees 
Saff)fn\ case in Cto, Jac. dilFers not trom that in 
and IS cited in Thtanastn w. 'Hie fine did 

not dc\'c‘st the future iiitcrcfil. The question here 
not merely, whctliei a wiit of iiitiusioti c.in Ik* sus¬ 
tained, but whether the puichasci can hold the land 
clear of all remedy, fur thougfi, if it can be shewn to 
t>e a clear legal title, this Court will hold it to be good, 
yet if It be even doubtful whether or no there lx; any 
icniedy whatever left open to tlic heir of the devisee, the 
PlaintifT IS entitled to recover. 


1815. 

KOMILLYiKnt. 

S’. 

JSMIiS. 


Gibhs 
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J \MI^ 


Gibbk C-J. Tins case has been exceedingly well 
argued, niul the Court are mucli obbgcd to the counsel 
on both sides. We shall cxHisidcr it, but on one point 
J shall now say a woid. It is said tliat the PlaiiiLifT 
will have made cut his claim to recover back Ins deposit^ 
il a cloud is cast on the title. That is not m in a court 
of Inw; he must stand by thejudguient ot the Court, as 
they (iiul the title to bi', wliethei good 01 bail, and tt it 
be good 111 the ]iidgnieut ol a coiiit ot law, be cannot 
lOLiner back his deposit It he h.id gone into a c'oiirt ol 
equity, it might li«i\e been olluiwist, 1 know acouit 
of equity olleii tins Js n fitle^nliiclj, (hough we 

think It available, i'* not cue winch we will compel an 
iinw'illing purchase] to lake but ihel disLint [1011 is not 
known in :i cuuit ol law 


( adi . viilU 


OfUKS C*. J Jioiv clelivercsl the tndgnient ol the Couit. 
This IS an action bionght bv the PlainlirtTor iccovcnug 
back a sum ot money which has Uveu paid by the 
Pl.iintiir.Ls » deposit on tlie jjuic.luL'-e of an estate, upon 
a cuiiditioii, which the PLiintilf says, li.is not bc'cii per- 
lornied by the Delondant, bceaubc the Deloiulunt un-* 
dertook to lu.ike a good lith', which lie has (ailed la 
doing. 'J’'ln‘qiieitiuii wa^^, wlictlicr /7 /at/ Sm th the Mm 
111 Ills hictiine had a gcxid title to this est.ite [Ills LoicI* 
bill]) here sluted the cube,] aiidwhetht‘1 his lieu can make 
a good title to a purchaser. I'ho objection to the iitlc 
]>>, that/-/’em 1/iS'iJi/M the younger louk a lee onlv de¬ 
feasible in the event if uc ulier lie not his killici should 
leave issue bchn.d ibem, and the counsel ior tlie J^lain- 
tjfF says, neither of them did Ioa\e isbiio. 1 lie Pl.utitiiF 
addresses himsell to unswei the objections lie expects, 
is 4 that there was no good tenant to the jiteeajtr^ and 
he says there is; 2 dly, tliut as to the fiiie, wlintc^er 
remedy Clerk and his heirs had is lust. To the ub]co 

tion 
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tton that the l.ipsv of 20 3 Lvir» Iinb burred 11113 ejeeimcitt 
hy CfttA, he a I outers, that he insiv m\i'rtlu'lL‘s.i ]iii\e ti 
uriL ul iiitrii‘>ii>ii, itiid to the obii I tjiiii thill the »rit of 
intrusion <>iil\ loi the ia.-e ^^hoJe ihe ail\ei-e poshi's- 



KuMiLLV,Knt. 


Jambs. 


Mail ^iltci «i UnaiJL^ lai \}it\ it J2« 


tluit till* slatulc ol in p tiu- 2il a smiilsii 


will; ni.M l)r t};iiiud, and tlu* PKiJuliil Liiilyscns. that li 
the wilt ol iii1i4Mon lie's, the statute ol ^2 8. 

;o \LMi> the lu iis oJ (Viv/ aie not Uaruxl. The VI iiiitilT 
inoeN aniithei oh|e(Lioii, ji.imcl^\, tluit the tine and lum- 
lJ.iihi bar die di visee o\ei, 1 )> sji\iji^^ tiuc it tliiit 
more than liw \e.its h.nc elapsed Miice the title oi ./c^mcxs 
C/nl iii.jijed , hilt he s,iys, thove staluies iUs not apply, 
fui tfie npeiiUioii ul a iuie applies only to estates which 
arc* di'ipljccd when the line is levied, and this is nil exe- 
cutoiy de\ise, wliieli was not dis[ilaccd by tlieiiiu\ 'Ihe 
prinupiil ijLiestiaii is, wh.it estate IJciffi/ .SV;///// the 
yoiiii^ei took, hn il fie Wtis Leiiaiit ni tail, all other 
cjuesLioiis aie out o( the c.im. Ioi his line ccitaiiily dis- 
pliLcd the ost.ite tad ol ('Vm/, and theieluiL the non* 
entiy within five vcais Wc aie ol oj)iiiiuii, tlial 

Ilf fupj Smilfi tin yoiin^ei did take an estate tail, and 
that renders iL unnecessary lu gi\e any opinion on the 
•thcr points in the case. The will ^ive-» .1 Ich.* to Ilefiri/ 
Smtlk the elder in all w'hich is not ulLeiwurclb dispo»»ed 
of. the subsequent c lause removes that* estate in the* 
premises bclorc given to Hetuy UmiLli the eldcM, and 
gives a similar clear estate in iec* 111 the premises 
to Henry Smith the youngei, divostmg the estate of 
die father; but if Ilmrif Smith and JlennjSmith die 
younger die without having issue, tlic*n the estate is 
given over. This plainly cuts down Ins estate to an 
estate tail; and doing so, it leaves something bchiml, 
which Henry Smith may take us part of the residue of 
the real and personal estate of the testator; but the 
same clause cuts down also the preceding estate in fee 


to 



CASES IN TRINITY TERM 


%‘j6 

1815. to Hemy Smith the elder, to an estate toil likewisei 

pny irrv tCnr Smith tlic youiiger therefore takes an estate tail, 

, ’ «iili rcniBiiider in tail to Ins &ihcr, remainder in fee to 
jAVHs. j. Clerk. It IS urged tliat tins devise does not create 
an estate tall, but a defeasible fee-simple, with on execu¬ 
tory devise over; but wc find no authority for support¬ 
ing that conbtiuction. This therefore being an estate 
tail. Hem ijt Smith the 30iiiigcr dibphiccd it by Ins fine, 
and the rcniiiindcr-inan is clearly barred by the statute 
of 4 II. 7., and CQiisci|uenlly wc are of opinion, that the 
vcjidui tail iiiiikc a good title. 

Judgment for tlic Defendant. 


June 9 . Carf.y, riaiiitifF; Sir lliciiAitu BiuiiNGriELi> 

and Wife, Dcfoiciant. 


Fine of a rent- 
chaise amend 
ed by substi¬ 
tuting lanils 
out of which 
It Lssuedf for 

the premises 
out of nine li 
the fine cira- 
neously de¬ 
scribed It to 
Juue« 


jrjRNS Serjt. moved to amend a fine. A certain 
rent-charge of 20o‘f. pet ann. hud heretofore issued 
out of an estate winch conbisted of the manor of 
Drayton^ with llic appurtenances, and of certain tithes 
and commonable rights. ISy two nielosurc acts, 
41 Geo. 3., and tlic award made uiidci them, these 
tythes and roninion lights were committed foi certain 
allotments of land, so tliat alter that award the rent- 
charge ceased to issue out of ilic tytlics mid commonable 
rights, and thcncclbith issued out of the manor oi 
IhaifUm and those specific lands, which were allotted. 
By a deed in i8o<^ to lead the uses of .1 fine. Sir 
lUchmd BedbugfiM covenantc'd to levy a fine of this 
rent-charge, and in the deed described it as ibsuing 
out of the manor of Ihaytont and out of tlie specific 
lands 111 tlie pansli of Drayton on w'liich it was cliaiged, 
but ill tlic fine Itself the ancient description of the rent- 
charge, such os It was previous to the iuclosure act, 

waa 



IN' THE Fifty-fifth Year of GEOIlOE 111. 


377 


was Tctoinod. Lt-m, Scrjt. tlicrcilirc moved to amend 
tliu tine, by tlinoin doscribiiig die renl-cliargc ns 
i^auiii^ out of tlie iiKiiior ul /Jr ylon and tlic several 
idlotiiicius an aided, out of which tbe rciit-cliarirc now 
1 billed. 

" iw«/. 


181;. 

CAmVp 

FlainMfli 


Lj 1 TL 1 \\ooi> and Aiiulhcr v. Williams, Clerk, June 9 . 

Wti'i ail aclioii for iMonoy had and rccoivcd^ A practice had 

^ .Hid at ilic trial liclnic GMs C’. J. at the MidtUcsa prcvwlc! dur- 
• 111 iiig the ilirwin- 

»ittniirs ailor Z'am/r? teim it appeal (‘d tJiat lliu },(.iicy ol acvi-- 

Fl.uiitif 7 !s uere, and foi h\c yeaissiitvessively h ul been, ralMt.irsj that 

the < lullcln\aniens oi ilie parish of Ihndmi^ ol mIiicIi 

the Doletulaiit nas, and loi thiee years had been, the stranger m the 

vital , they oii^liL to lecover a uioiet} ol fcVbwJutli had pinsh of // 

been pml upon iht'lnnial ol •■ti.ii’f'eis in tlie cletrLh 

tiiul cluiiili-^anl <>t Hamhfi , they jnoved by entries jii ol winch the 

the vv-^t^y b(K)L>, that ever siikc 17*2, a pisvctice had look^oiic 

prcvuLleil, tlifit upon the biiriul ol a slraiigei in the pa- 

a ^uni ol money vina paid, vniysiig in amount, the other Inr 

nihelhu he was buried in the church, chuich-tard, or 
, _ ,7 poor. Iherce) 

c naiiccl, one moiety thercoi to the vicar, tlic oilier nioi- ^ere paid to 
r ty lo the churchwardens for the use of tjic pool ; but thescxfoii, 
the uinount claimetl had been increased by resuliitlous 
of the vestry at two several perioda since 1722 - one of thmspoctivr 
the*-c resolutions was niacle 111 3757 upon the occasion ^ 

IV I 1 ■ 1 « I 1 -new \icar re- 

of n piece of land being purchased by the pniisiiJonei>!, fuaL,iio accede 

and addetl Lo the church-yard, and it was ordered that tothisariange^ 

the clerk should once in a month pay over to the 

cinirchwaidciis the moiety of the fees so received. Tlic strangers, and 

Defendant since he had become vicar, had buried pwured the 

several strangers, one of them in the newly purclmscd w]iom\he fees 

^ were paid, 

10 pay over the entire fees to himself Held that the churchwardens might lecover 
one moiety as had and rereived to their uie> 

Vox.. VI. U part 
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piirl ul the church-yaidy and the sums claimed on tTieir 
biirinl had been paid, as the former practice had bcciu 
by the executors of the deceased, into the hands of the 
sexton, who used to ilistiibutc tliein, one moiety to each 
jiartt; niid the PluintifK had not revoked the autliority 
lliey hud turnicrly given to the sexton to receive then 
jiioiety. Tlic Deteiulaut, attcr receiving the moiety of, 
uiiu siilIi ke, Jiud up|>ri/ecl the sexton, tliat he meant in 
fiituic to lUlin tlio wliolc of the fees paid on the bunnf 
of strangers, lint it was not in cvificncc that he hai* 
LOiiiiiiiiiiK.ib’d his intention to the Plaintiffs, 'llic sex¬ 
ton laid jhial over to the vicar, who insisted on receiv¬ 
ing it, llic whole itiniicy which he had since received on 
tlii% lULiiiiiil The Phinitiffs at first put their claim 
upiMi .III nniiK'iiiorrjl custom, butth.it bring (hsaffirmed 
by tlic voi.ifion iii the ainoiint of the lees claimed a: 
i,us('i.d lime4, they luM lested it upon the ground of a 
•prcial .igrccment btfuicn the vicai and the panshion- 

e. , blit rvuJe:ICC firing gncii of the Defendant’s dissent 
to llic agvoLinent ol the former vicars, they weTC driven 

f. 0111 tins giGuild , tlicy then contendcxl, that whether 
t.^e vicar and cliuri.liwardens hud any right to thesr 
bjviiil fees or not, ihe one moict} m question of the sc- 
\eial foe. had never been puicl b^ the executors of tliL 
pc..sous bulled as fur the Dclcndant’s half, Luit oil the 
contrary it hud been p.iid to the sexton, who still con- 
ti..>.Lod to be the Piaiiitiils’ agent, s|)ccitlcal]y tor the usc 
of the Plaintifls, and under a demand of right bj them : 
that sum thurcfoic the PluiiitiiTs were entitled to recover. 
Oibbs C. .T. was of that opinion, unci the jurv, undei 
lus diiccLiun, ound a verdict foi the Pl.iintiffs ioi 
111. 'js. ^d. with liberty to move to enter a nansiiit, 01. 
incusethc Court should be of opinion that the Plaiutid' 
■were entitled to rccoviir the moiety ol the fee for burl¬ 
ing ill the new giound, but not for tlic losidue, then lo 
reduce (he verdict accordingly. 

4 


LiCUii 
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LiTTLmOUU 

laughan and Vopletf St'i|t': »-ivi>d c.iiibP. llip^ ,,, 

contended, hr»t, that ihii iiioiolv ol Jie niuiiov had liccu Wu 11 
lPLel^cd b\ the sexton foi the use ot the plum Intni dens 

• I 

'uiluse agent he ^till (Oiitiiiucxl to be, :iiid not lot the ubc 
ul the vicar, ll'tlic DelciukLiii did not ehu*>e to aieocle 
t> ilic compact ulueh his piedcccsfiois had ngiced tu, 
he ought, before the burialss to have given iiotiie to thr 
executors of the deceabed, that tlie fees must bo paid to 
himself only. He ought to ha\e icvokol the authority 
ol thcbcxton lo reicise foi him^ jiul appointed nnotluT 
person agent for lumscii alone But furlliei, the vieai 
ib not entitled, eitlici by tlie ctfinmoii Jaw or canon hnv, 
to demand d tee for burying luthechurcli-yard, although 
bucli a fee may be due by speciiil custom. jl/it/n Iks v 
\^a), Heie was evidence ot .an Jimneiiiuii.il 
custom for the chiirclmaniens to leceivc soiniihiiig 
\ pon the burial ol a straugei, and it i^oiily tlic iiicioaM 
ol the sum that is an Jiinuvatioii^ and il the iirr 
in fict, it IS good 111 law. lii 7 ,Shom 184. it js sjul, tiuii 
in the iieighbouiliocKl ol /Mtfion the ihurrlmaidcns .mi 
eniiUed (o the iiioney lor buiyjiig 111 the cliuich-ynril. 

Irasmuch as every paribliioiKi bus a ught ul loinrnoii 
lau to be buried 111 the church-yaul of his iiarisli, 
hr ha-s an interest and a right to prohibit stiangers Iroin 
be ng bulled there, and it may bo interred, that y^hen 
the pan«<hioncrb jniicliased the land luldcd Lo thechuich- 
yard, the assent of patron and ordinary was obtained to 
th,b arrangement respecting the division ot the fees. If 
Lb clear that the paribhioncrs can prevent strangers from 
b.nng buried there, and the vicur, who has the fee sim¬ 
ple of the soil of the church-yurd, holds it only in tnl^L 
ioi the parishioners; and if they agree mutually to rc- 

(a) IVilleSf 5ja. 

V 2. etdt 
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V. 

Williams. 


cede from tlieir respective rights^ the vicar permitting 
the soil to be broken* the parishioners pcimitting 
strangers to be bulled there* and agree to divide the 
money which they may receive on this conmderauoK 
irom strangers, it is competent for them so to do. 

Ijens and Best Ssijts. in support of the rule. It 
would be a*vcry difTereiit <|ueBti«!\ if this wcic an action 
by the churchwarden against the bcxlori, who was a 
mere stakeholder, and clearly had no right to the 
money. But heic it has been paid over to the party 
who cUiinis It, and who, if it is not due to him, would 
he liable to refund it to tlic executors ol the dcceasicd 
person, if they wcic tq sue for it. The Defendant 
never received this .is moiie^ collcLted for the u‘>c of 
the Pl.tinliHs, he has cla'nicd .and reccncd it in Ins 
own right, and if the moiety does not belong to the 
Plaiiitill^ even though the \jc.ii may net be entitled 
to It, they cannot rccovci. The sexton was not the 
agent of the Defendant: he demanded llic moiic}' ad¬ 
versely to the sexton. As soon as the money gets into 
the hands ot one who is not an ug<‘nt, the clauiiant is 
put to Ills mere right. If a person clamniig goods ns 
his, gets them out of acaiiier\ hand, llie b.uloi Laniii t 
iccovcr them fioiii liuii unless he has a buter right 
than the posscssoi. It neitlici has .1 light, poliot eit 
eonditio jmn^id^ats. Probably neither ui these parties 
has any right to roccise these iec<s, but it either li.'is a 
colour, it is the Mcar that stmids on tlic better title, 
because he is the legal owner of the churcli-jard; not 
that the vicar c..n buiy whom he pleases in the paiisli 
church-yard, but the foe ol the soil is in Iiiin. It may 
bo, tlmt a burying-placc may be so much 111 request, 
that the vicar and churchwardens might burthen it 
with bodies to the exclusion of the parishioneis. 
Therefore both together cannot legolly do tins to the 

injury 
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mjury of others. But it suflices foi tfce Defendant 
It iieillii'r lilt's a iiifht. Tlic chui cliu ardciis liavc no 
piclencp to Ii.uc it but that ofnn ferment, on which* 
even it it ONivtctl, tboic luighl be ii (.oubt ot its legality ; 
but here llic cliiirchunrdciis and overseers have bei'ii 
flisliiictiv told by tbe Defendant* that whatever stranger 
is buried hcie* they sliiill have no share in the lees. 


1815. 



Liitlbwuod 

w. 

WiLI lAMS. 


Ginns C J. 'FliC counsel lor the Defendant has 
now st.itcd, and properly, on the part of the vicar, that 
he IS desirous th.iL tlie&e biiiials sliould not take place, 
and tlicie he takes very ningnificent ground, that he 
does not .ip))rovc such arraiigeiiients between the vicar 
anil cliurthwardiiis, but 1 ihilik he lias niislakcu hie 
course, and if those were his sciiliinents, he ought, 
lu'-tead of la^ mg his hands on the moiety of tlic church¬ 
wardens to htivt. refused to rcfcivc Jus own. It was 
slated by the Deleiidaiit’s counsel, that the Defendant 
gave notice to the churchwardens that he would not 
have these hiiiials go cii; but that is inaccurately 
sl.ilc'd, loi the only notice he gave, was he sliould 
claim the whole of tlic fees. Ills view of the subject 
now may be dillcreiit. At the trial tlie Plaintiff* 
elaini was pul on a strict right in the churchwardens 
to these fees. The supposed right is, jo a fee on 
burial' at common law the churchwardens have no such 
right whatsoever: it may exist by custom, but the 
custom must be immemorial, and invariable. lof, is 
the most .uiciciit payment of which there is any 
evidence in this case, ii was made in 1723, and when 
aiterwards a stranger was buried, the churchwardens 
eiaimcd the larger sum of id guineas; they could ill 
have supported that claim by evidence of the pay¬ 
ment of 105 . it was therefore found necessary at the 
trial to take some other ground, and the Pluntifls put 
it exceedingly well, that there was on agreement, to 

U 3 which 
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did not come up to that. 1 thousht the action inicht 

LlTTLEnOOD * , . t , 

V be supported on another ])oint, 11111011, it sceiiis, niy 
WiiJ.n.irj. Brotlier su^gcitcd, and it comes now to the 

short rjuistioii, uhctlirr the moiety nliich the victir has 
received, is llic money of the chin eh wardens. The 
counsel ibr tlie Dciendunl has been thundering iinatlic- 
mas againsrtlie churcliwardcnswho, even ii ith the assent 
of the vir.ir, ■•hull permit the bodies oi striingcis to he 
deposited 111 tlieir chuieli-yard. If it could be slieuii 
that other pmi'lliioneis sustained actual inconscnivnci. 
It might he dillereiit, but if lliere be iioL lli.il circiim- 
.slaiue, the rhiirrhwaidens Iiase the di»rrciioi] Jodgitl 
wiUi ihein, to judge (it the pi obubilily ol il; and if out- 
pan^-hionrrs cliiisc to he biiiK'd there, 01 their rN.cciilor>i 
cliusc that they -hall be, and to ^niy toi it, no l.ivi. moral 
Ol cccIesiastiLiil, liiiinun or diiinc, prcionLs them Irnm so 
doing, .'indil they had .igu-cd so to do, I .iin fuiiher ot 
opinion that an arliuii might he maintained on that 
agreement. On the evidence it docs not appear that tin* 
near h.is evei iiitcrlorcd to present tlic hiirial ol strungi rs 
here, on the lontiury, he luis buried all iiho have been 
brought, but he chums the -whole biimd fee. On -what 
pretence? bcc.nise, he Nays, 1 have prevailed on the 
sexton to pay it over to me, and ihe riaintilTs hare no 
right to It. [ am ot opinion that the moiety received 
by the hexton, which used to be received foi the use 
of the churchwardens, uaN received specilic.i]Iy' ilir 
them, and tliat tlic niotiL'}’ in the custody of the sexton 
was the money of the cliurchwardens, and that iiiiin 
the vicar pi evnilcd on him to pay over that money, lie 
V as prevailing on him to pay over the money ot the 
churcliwurdens, ami therefote the churchwardens li.ivo 
a riglit to recover it buck from him, luid conaeipiently 
th( verdict for 22/, 75. pd. must stand. 

'i he rest of the Court contiiriini;, the 

Hide, wao di .charged. 
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J N c\'^^c[u) I aug/iuft Scrjt. luul obtaiiUM.la ruli* 
72isi that tl.c Plaintiff'might be al liberty tu inspect 
ilie inthMiiro co!tt.Mniiigtbedeini*)eto Sir./. 7 '. 
iilioM* staud ill :i e pleadings. • 

Jtt \t lit urged that there ^vus no pre« 

'i'^iice njid no })i xcdeiiL for such an application. The 
l^JalllUh\^a^ at libuity to iiupct.t ike memorial oi the 
emuiti doc'd, \\hieh wa^ s'lffiLient to inform them of the- 
Drlt-ndietN title*, and it differs from the ordinary 


Tnc^pcciion r<*- 
fusecl to IMn n* 
tiff in replcv n 
ol A dooil to 
v^huli he 
no party* flfl- 
si^ning to the 
tivow lilt the 
reversion of 
thr demised 
premises* 


L abc ol an ojcctuioni. 


m suppotl ul'liis rule^ urged the Iiarddnp 
tiic statute 11 Geo. 2. c, 19. had laid oil the 
jM.uiu it m tills ri.*spcct; lor the Plaintltf being tenarif. 
Ill po-si'ssioii of the preUMScs ^’^d bung called on to 
]>LV ii il to an .las'giiee of tlie rexersEOiif of ivliose title 
lie knew nothing, aould, befoic that stfitute, have been 
luiiiishcd uilh tile icijuisite iiirorin.ition by the plead¬ 
ing*-, lor the avuisant must have ])Ieadcd the clecd \sitli 
A tKCt^itUy and the PlaintilF would have been 

entitled to o^cr. Tfie PLuntifFonly wishdcl to see wliut 
ilu* Dofrnclant’s tallc is as, for if he saw a clear title, he 
uoiilcl acquiesce end p.iy the rent; but there was no 
pi iiiry ot contiact between the parties, and without the 
desired Jin^pect'on, either ho must acquiesce 111 a distress 
winch might prove tu be illegal, or he might dispute a 
title whicli a good one. 

l\n CmntnK The aigument on which the Phdntj/T 
i-LimU the hLrongcst, is that before* the statute of Gt^o. 2. 


(</) Sue tmtcy 124* 

IJ 4 
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fiflowv 


•Urn 


the lessor must have set out that deed, and the Plaiutiff 
might have had oyer of it, 'I'hc differomc bet vi ecu this 
ease and the ease of on ejectment is, that in an ejectment 
the situation of the Dciencl.int is not altered by any act 
of parliament; but here, unless for the statute of Oro. 2., 
the one party must have pleaded tlic deni with a jno- 
Jir/f and tlic otiici might have had a \ieu of it. That 
cirmiiistarn'c would not, honevei, prevent us from com¬ 
pelling the Defendant to shew the deed, if w'o saw' that 
the justice of the case lequiml it. But heie it does not 
appear that tlie Pliiinlin' may not have all the inform¬ 
ation from tlie memorial that the jiisIill- of the ease 
demands, therefore it is unnecessary for the Court to 
interpose. . 

Rule discharged, but witliout cost*. 


/n»e 9 . 


CoTTEKEL, Plaintiff; Fkankmn and Wife, 

Deforciants. 


Where a fine INDENTURES of lease and release, to lead the uses 

comprized of a fine, dated III 17 20, convovcil a farm and iirable 

only lands ly- ■ ' „ . 

Ing in the pa- and inarsli grounds, eomnionly called or known by the 
of S and name of the West Part of the new Marsh in /V.* ZncAjjlj mg 

district, ^ parishes of Little Sla/ibri//ge and Sutton, in tlic 

the island off., county of Kssex, or any of tlicm, or in any other town 

d mn »r^^hc towns to them or any of them next or nigh adjoin- 

landii, uKich mg. 'J'hc fine was levied of “ 90 acres of land, and 

were in truth acres of marsh, in Little Stanbridge and SidtonJ* 

n»h of t\\n^ ^ deed of latei date, maile to lead the U!,c$ of another 

the same dis- fine, conveyed by the same description as in the first 

deed, and the fine was of the like lands and marsh in 
refused to ’ 

amend the fine 

by inaerting also the parish of F«- 

SemUtr 'hat by the grant of lands in a vilT* only those lands will pass which lie in 
% vill bcanng a diflmnt name from the parish* 

JaMc 
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Little Stanh} ith^c unci Sutton iii tlic county ol r.” i 8 i 5 > 

A iiivcl IcadiiiiT the iisos ol .1 lliircl iiiie, nuniortccl to ^ 

, ^ , ColfFIlli., 

luiniy theline ]ii('iiiisCb “ dUu *• in the 01 PtnnlifT. 

LitlU Sitin'-)ut<it .mil S'ltiun, 111 tin iJiind nl io'khiea " 

Anil tlie (iiie leMiiI ill puiMKUiLO thereto emiiprised 

land .mil in.iisli “ inLii'h Slonb)ut^i and .V/Z/cii/, in I'nc 

i<sl.iiid ot ” Itnui swnin that 'dl the iine- and 

dcLilt ] el.ited to the *-nmc ]iieiiii<ies, mid that iutre >>? 1 - 

(/. r .all) ^Mri"-itiiale 111 the pal I'h nl J-o^/ni i,, 

111 the island ol Jo\<.frii'•i, in tin county ul hsicx. 'I'lint 

doulits had .iiisen i.liether they pas'.ui bv the destiip- 

tiun, that the depoiieiil iiad since 1S02 beisi 111 jiosii's- 

bjoii; that lie belieied it nils the intention ol ilie '■eieral 

]i.>itie<i to pass premises, and ,th.it the liiids Jiad i-vei 

fciiuv 1720 been eiijmod inidei the dieds, .md that the 

omission ol the paiish ul in the liuck u is 

on 111^ to w.'int 1)1' iiiiui 111.1(11)11 as to tlie buundaiie» ol 

the seieial paiisJus ol L/tUi Siaabudge^ hiUloity and 

Shepbutl^ Suheitui-Gencial, now moved to amend 
these ^evci.il hnca by the nisei tion ul the woid “ 7<bu./- 
n(A&” aller the vtoids “ appuileiiunces 111.” 

Pci Cui/am. Timt is desiiin<r us to levy a new line. 

The lands conveyitl by the dccck are dcscubed as 
lying in /'ote/wcAA, 111 tlie parishes of Little StanbnJge 
and SultoH, home one oi any of them. The Hue com¬ 
prehends only lands 111 Little Stanbudge and Sutton; 
but though that desciiption will Lany'all lands lu FoXtS- 
ness which are 111 those tu u ^lai islies, it will not carry 
lands in the piuibli ot I'ouLjlness, So that it i\c vere to 
grant the amendment, and if you were afterwards to se¬ 
parate the parcels 111 the fine from the piirieis m die 
deed, the IManitilT 111 .‘in action could recovei u.idcr 
the one, ditrcrcnt premises from those which lie coulij 


rii ov pr 



286 


CASKS IN TRIMTV 


1815. 

Con bArXt 
Plaint ifT 


rccoi-or under llic other. And uh to tlie uigunicnt that 
tlic gciicr.tl KOids lands in any other town or towns 
contiguous or ncai adjonniig thereto,” include the jiro- 
mises, the purisli oi js not a town, neither ore 

tiiesc lands sworn to be within a town. 


'J'/if Cowt rcfiisL'd the applicaiinii. 




In in ibiioii ' 
on a TLV opii- 
71 ? cc oF hiilt 
till bitL ni\ i-t 
be 6cr\L(l uith 
4)roccss four 
(Ins before the 
return of thr 
nTit. 

In an ar*-ion 
against t\\ n, 
not ball ibki 
one D(.f«nilant 
nia^ before tie* 
cliratioii wUl 
stile his afliila- 
% Its in a ( 
of -W agamic 
3.. mKo 15 sued 

M 1th Urn 


Mu'krs/ir f.'M athin and Atioiher. 

. IN and Fmfies were bail to tin. action for 

Aikrnkcad^ at tho suit ol' the L'laiiilifV. The Pliiiii- 
tiff comnieiiccd an aitinri on the leiogni/aiicc, and sued 
out a writ, winch wa-. dul^ ‘•erved on J'urbf!, but could 
not be scived on Mai tin, TJiat nut w.is Tcturncd, and 
thereupon the Pl.iiiitiir sued out a iapia<{ pet con tin 11- 
ance agiiiiist both, reliirn.ible on the ^Utli da^ ui the 
month, whiili wus srived on Mai tin on the 25tli. 
Shephndy Solicitor-Geiicrul, luad obtained .1 rule nn,/ to 
Fot aside these proceedings against tlic bail, upon the 
gnnind that Mat tin had not been served with the latter 
piocc'.s lour dajs before the leinni ol ilie will, winch lu 
actions on a hail recogni^iiicc is iieLcs'^ait. 

Serjt, in shewing c.insr, look a preiii 11111 ary 
oh|cctinn, that the Deleiidant's iiflid.ivit was entitled 
“ Markrnzu' against Andrew Mat tin sued with Matt/mu 
Imhc\,” It ought, he said, either to have been entitled 
in the oijgmal cause, MacheiKtc y. AtLenlit ady or 111 
this cause of Muchenztc y. Maittn ai\A Poibr^, Cpoii 
the miatter of the nilc itself, he objected, liist, that thu 
siijiposed practice that the bad must be served w'ltli 
process lour tla^s bclore the return of tho writ had no 
CMsicncc; secondly, that the tenus oi the rule prayed 

loo 
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mo much, InaMniuh *is the wiii'^ wcrr Tint 

Jvfectuc, nor till* sci^iir (»l llu* (n^Lviil ii[ioii 
but only the seuice oi the la’-t \\ on 

S?iryAi)fl siippoitcHl his rule, to the limiLi^il eMciit, 
L oiitcisbiii^ that It had (hroii^h iiind\ei(L*ncc Ikm^i di \m\ 
•Ip 111 too laigc* tcniis* he only prated tlie rein I .1- t > 
blit It was iniposMhlo tlu* J)dauK«ii io’'M be 
!t*cci\eil bv It, 01 laid under the lHresHf^ I'i sl.^ n 
(aiise, loi the aJhdaMt s|ie\^ed f 1 i«it the oh|(ilioM rs- 
< ended uiil\ to uiie, but 'is to the afTuhiMt, he com- 

9 

leiuled, that iiia-^niiu li a^ could not bi !oie 

dec] ir itLon, mIikIi Ii.id not ^et been dcliveunl, kno^ 
>hilher the Plaiiiliil would ])iO(ecd agaiii'^f one01 both 
ofrlie bill, hi* w.is not incorrect 111 the tirle ol Ins ,i/K- 
d.iMl If It had been iiititled jji tlieongiiial ciLUse, tlir^ 
action on the ieeo<Tni/<iu( e buii^r iiuiu-ly a iicnv pro- 
eeeilmg, llie title would Inve been wio:u;; otlierv,j-^e, 
j1 jt I] m! lie'-*!! an action on *1 imiI bond. 



MUKFN/e 


If 

M wniN. 


Ginn* i) .h "J'lie pielimiii'Li x obji-clioii cannot pte- 
'vail. TJie orjgmtil siclioii i> .'IZ/fc/i//r;e 
'I'his iifli(bi\iL 15 entitled 111 a cpse 01* M/ic/Lnizrr v. 71 /r//- 
//?/, sued with So far as the proct'c'diiigs Ij.i 

gone, It is a joint action, but when the 1^’laiiitiff cuities 
to declare, doubtless ho may sever, and declare against 
the Delt^nrlauts separately, and the Defendant cannot 
>et tell, whether the Plaintiff will do so: tlieiefore 
I lliink this nflidiivit ib nut iiiipropeily entitled as in an 
action against MarfiJi, who i%i sliced with J^Oibe^ '1 in 
objection made, tliat fhe ruld seeks relief for both the 
bad, would be dcHMsive, d the Plaintiff were bound b) 
]t; but he IS not bound by a muidiiiwing up of the rlile* 
but may abandon the surplus. As to thcsahdity ol flu 
objection to the service on Afr/i/ia, the oilicer repuils 
that the Icnl nnet be served uitli process 111 an aition 

oil 
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'---- 

Mack-s^ij.. 

or. 

Majatjn*. 


on the iccoj^niisance of bail four dajs bcforr llic return 
of tlic writ tliib applies to the process with which the 

is served; ior the writ with wliirh lie 
Js serve-d lb the first notice he lias of the action. Ir the 
rule were made absolute in the terms prated for, both 
the bail would be relieved. The rule therefore pia3'iji;r 
relief for both bail, it was of necessity that the PlniuLi!} 
should come to shew cause; otherwise more might be 
obtained against liiiii, than there is any pretence for 
asking. There wore no piococdmgs on the first writ, 
whicli had gone the length of fixing Marlin. It there¬ 
fore was necessary for the Plaintiff to sue nut a capias 
pa continuance ioi the sake of fixing Martin . it was to 
he bcrved four clays before the return * it was bcrved on 
tJie 25th, and was returnable on tlio 28th. 11ie service 
onij’was void. Martin^ llic 2d bail, is not thon fixed, 
and Foibes^ the 1st hall, is fixed by the ibt wiit. It 
follows, that the rule ciiniiot be made nlisoluLc is to 
both, but we will do all that is due; we will set aside 
the service of tlic 2d wVit against JMaitin^ but we do it 
oil the tcinis ot die I>efeiidant paying costs to the 
Plaiiilifi^ because lie hns necessarily brought Inm liitlicr 
to oppose the rule by which the l>efcJi<Iant has prated 
more than lie is entitled to. 

llulc absolute, as to setting aside the service 
of tho 2d writ. 

Rule discharged, as to the residue* 
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Ill i TON* r. E^ui:. 

'|’’niS u n. nil iiLlioii ol wsi/m/'i'/ ior ino«.*\ p.iicl I)}' 
tlif I’Lnniurto tlu‘ I)( liml'int’. iim , ami it .ippLJud 
ill till lull bfltHC J >it lh • L-tnuihi 

.I'lM/is iyi5, lli.it the 1*1 Hillin'hOkiglit to m/iiiT 27SS/ 
ivliiLh III'li III pa'll ijiiik'r the Inlloutiig c iiLiimiil.iiKc*'-, 
HiiJi 2(^2/. iJilL'ie>t The Plaiiitin' and IX'lLiid.tiil 

hnd bii-ii paitiKi'S. ii& nK-i<liniit<) and iiiMirnrie 
liiokei!;, and bj indcntiue ol 2<5lli 
they diaiiuheil tin ir p.*!! inriihi]) as Iroin the 1st ul 
Janumi/ then next, Jiiil niiAietlly coveriaiiteil tint 
neither nl the pailiier!) should alLi r the il.ilc of those 
preients, and before llu j ei lod f’xed iijion loi llie il'..- 
siilution ol this cnpai tiK iship, eilliir 111 his oivii 11 line, 
or in the n.'iiiie or ii.'nies ol all^ othei jieisoti, 01 in the 
firm ol /'Vy/i ,ii:il inuke .iin i'um I'.im* ol goods 

III their alures.iitl irailc (»r business, m by \Miy of spe- 
Fiiljiion unit any other pei on, so ,'s lu biml tin olhi r 
<1 the ]>111 ties to such loiitraets: but tli it if un^ [iiii- 
c'lnses ol goods \ieie hmcJo 111 tlie jiartiii 1 ship ii 1 >, it 
should be on the prii itc ULiuimt ol the 11ul1v1d11.1l 
puitj iiiaking the siniie. The IX'tond.int, itfler executing 
thib deed, C'oiitr.acted live several debtsot hiigo nnioupi, 
ilIut whicliy oil flip 27tli of Octobn iRio, by uidintiirp 
bftxupij tlip Dpreiulaiit, 1 , tViO of fii'^ iieilitoi', ’Vodrl 
Mi} Lamtuche^ 2 , and the oth^r cicditoj'* u]ius<^ luiiiiPri 
wcip sulibciibedy 3.1 the IDifeiKlfiiit coinej^cJ ufl liia 
and efRxts to '/odd niad chrj 1 1 In sell, 

and out ol the procced'i to retinii llir ir rn^ts and p.-iLe a 
dividend ut 5V. in the pound niiioii;' 'll] the crcJiloi^ 
who sliniilcl execute within three rijontli^, next lodividp 
the ie%*idLic of the proceeds the cicdnors to t!j- 

fttnount of their respective debts, ard jmj -urj'lus, ii 


2 Bp 
1 3 f 

/tlK* 14 . 

V co\L'iiint 
I lit til illl I uc 
1 i 1 \« i> I nnC 
1' S i>i s i*( I s 
rill iiL I* 

T 1 ll UL tl« lliii 
(f'llil 

One |oi»c 

(imiriLtnrp 

who 

iiiii ll k for 
ai r ii*it*ir 

l I Llll'ltlMl 

ilaiiut ii*je rc 

CiiMi It Iroiii 
l] L ] r :: j 
nil itl\ p ikI 

lO ]|J^ IPl*. 
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aii\, lo tlu> Dcfciuhint. Ami in conuidoiaUon of lli(- 
prcjn *0*, tlie other }>nrtiefe thereto severally co^olKllltC(i 
Vith ilic T)eftiud»nt, that they, their executors^ or uil- 
rniiiisfratois partnciii or a!&:»jgiis, ur any oftliem, >vouUl 
jtul tile, ai refit, iinpleud, oi prosecute luin, liU oxcc*u- 
toi*^ or adnunibtiator*-, or lii^, their, or any of then 
chattelfri, laiuU. or Iciioineiitb, lur or upon 
account of any debt or kuiii of inomy then due oi 
to them or any of tlieni, uiul in cose aii} 
oi the (reditorb should sue, the Deteiidant foi 
debt, that then tho^e })resents should he a hufli- 
cjcnt icleasc and dibch:u^<‘ to all intents and pinposes, 
ai J.ia and in ecpiilj, to.iiid tor the ncleiidiuiti Ills exe- 
cnloib, and a(l^l1lnst1(ltol^, amt he and they sIiouIJ 
.nul ucu' theichy iiLt'^nitU d, n lead'd, and dis- 
ciiaif^cil iigiiiJisL ihcm iIil -.iid ticdilors and c’lcry ol 
iIkjji, uliu dioiild Mirs , and iis such inifrlit be plcMd- 
(d 1 )> the Defendant. ]ho\ulcd tli it any cicdiUir wlui 
Jnid any hccuiity loi his debt, oi aiiyiiaiL llieiouf, iiiiglil 
cM'cMite those jnesmts witiioiU prejudice to his sccunij, 
and Hilh llie LiUblcis' consent, niiglit lonvoit the bJine 
^eciiJily into money, and lkoivc u diMdeud uJtli the 
odier CiedLtoi'> on so much ot the debt as dumUl nu^ 
be paid uul ol the produce oi that scluuI\, an <'\- 
ccptioii oi nutc^ ol hand, oi otiict pnsonal bet nut}, ol 
tlic Defendant. The iiijii ol Huiltm and aas a 
ci<^dno] oi the Ddondanl ioi looo^. on a hanking ac¬ 
count, and the riiiintiil' t^stiuLcd Ihib deed oi Lomposi- 
tjon fc that smn, .-md leccived a divicLiul tJieieoii, ot 
nulu pound, so tliat he was party to the died. The 
^Iveiialitors above mentionod exteutrd the deid of 
eoinposiiion, and rccenetl llic like divulml, .and alter- 
uaids i.illcd on ihe Plaiiiliir for the rcsidin* of their 
dililb, aiul the PKilutill paid thotn. lor llu'Defendant, 
point'- \hcie made at the Inal; first, tliat if llie 
PlainUfl'could juanitaiii any action, it ought to be co¬ 
venant 
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veiiaut on the dm] ut dissolution, nnd nut assinujf’nt . 
btx'ondl^, tlut tlic to\(‘n»nt not to siip, loiitained in llic 
Ddl'iidiint’s dip'll ol ctMiipositiuli. ojioiutrd :i irlesiso 
in Imv to liutli the p.ii tiK'i of tlic five debts, which the 
Plairiltd luid thciHui'e jmid iii his uuti wiung, and cuii- 
sequiMitly tvas not entitled to rccuvei them back Iroiii 
tile Dcteiidunl. Haifleij 3 . rescued both the points, 
>iili|ect whereto the jury toiind a \etdicP lor tliu 
Plaiiitifls. 



IlLIION 


I*. 

Etfir. 


rtfu^Juin Sriji. Ill F<o\ft) toini lji>l obt.iined a nilc 
to si>t jtide die lertlict, .iiid (nlii a nonsuit. 


HriephtnU iSoUutoi-Geiiei.iI, ^ ind Cai>lty S'.ijt., >ii 
tills tfiin ibhewed tiiee ag.iin^-t die lule. 'riiey i:ud 
Jhatt V. Ntritfiull («), as uii .iiilhoi dial a fo'.en.'ut nol 
to sue one of lv\o eiedilois iIoC' not opei.ite as a le- 
U'.ise llie otliei oftliun ’i'his i o.en.iut was rraineij 
tipiiii the aiillioiily ul di.il i.ise. 'I lie c/Icft of the 
(iiveii.int 1. ih ti <1 shall jii all.t'iiits ojieinre .it .in 
iiideiiiiiilv li> dll'('illeiiantee, but the leniedybj, ivJjk h 
111 .III.nils di.it iiideiniuLy vanes .accuidin^ to circiiiii- 
'i.ijuts Ir js a covenant not to sue the IX'tcnd.oit 
M]\iial(l',. It the ciidUors do sue him separately, he 
sli.ill ple.id the covenant ni b.u . it is a covenLiut not 
lo siie the Dereiulant jointly ; but it thd creditors do 
MR' liiiii jumlly, the covenant bhall not be jilcndeil in 
liar, blit the tovenautee sli.dl lecover ovei against the 
vieditoi oil ]iib covenunt piecibcly the baiiie siiiii as he 
h.id lost 111 the joint action. Anutlici point is, whether 
the PI.Liiitilt was hound to ple.al .oi ahatemont: no 
iiile ui law lequiies that Iio should, he is not bound 
to iile..ul that which is not a just pica. It wa;, the 
Intent of the deed of ccniipusilioii Lli.it die PlaiiiUi)^ vvho 
Uu.s pally to it, hliould 1 ebtrani hiiiibalf Ironi jileadnig 
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in abatement. it was the object of the parties that they 
nii^lit sue the anil it would defeat their object, 

to make tins operate as a release. As to the second 
point, there was no breach ol the Dcrondant’s covenant. 
It mas ill the view of both the PlainliiF and Defend¬ 
ant that goods should be purcliascd in the intciVul 
between the date of the deed of dissolution and the 
ist ot and that the partnership, though 111 fact 

di>4olvcd between the partners, should continue to the 
world. It was tlicrtfore no breach to purchase tlicsr 
good'. 


drsagioccl to the Mipposed intent 
ol thepaiiie? that there should be no plea in abate* 
inent. In what state is the Ddeudant, who alter 
gningii]) all Ins eAecLb to jvy Itis ueditois, is tobesnU 
liable Ui tills nclion, hIjoii l\o rerlaiiily expected to be 
cli-ii*ed of.ill lus debts. To hiul the true conslinetioii 
ol ilie deed, the Coi'it must luiiu to the siLiriLion ol 
the Dehnidaii!:; liewn^ joint coiitiact, aiul 

Lt bo uitended th.it tlir Miit fioi'i winch iiew^iS 

meant to be leliMseib was llir joint suit, for that ia 
the proper icrucily on a joint conti.icC. It was the 
luU'iit of ihcpaitjcs to gi\c tliC Defendant ni c/ifect a 
lelcasc; whether it is called a pcipcUial bar, Oi a 
release, niattcis nothing. In the ca'^c of J,airj v. 
Kinasion (a), the clibtiiiction is taken. It two be jointly 
ul severally bound, and the obligee covenants with 
one of them not to sue linn, he may iicicrlheless sue 
the other, because he might williout this covenant sue 
tl« * one nf (hem without the ulliei j and thcri-foic there 
heingjiotlijiig in the cuecnant to piecliulc linn fiorn that 
bei ('lit, he has it still h (t 111 linn. TIunc is much sense 
iu (his c 1 i*-tiiictiOTi, and thcrcfoic Dean v. Nexfialt id 

(a) liMoif, J 4 ? r 53 , S.C. I Lii*Raj^ 688 . 

E innp- 
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inapplicable to this case, for here the PlaintiiF has not 1815. 

the right left of suing the other, lie originally had only 

tlic power of suing both jointly If a debtor enters 

into a Contract that upon his surrender of all his efibets 

Jthc creditor shall release him, it is a contract which 

tlie court will enforce, and favour. It might be haul 

on the Plaintiff if he should pay 155. in the pound on 

a debt in which he had no intcicst, but viji> does he 

pay? for if sued, he may set up his character of joint 

contractor, and desire the Plaintiff to sue them both, 

for he is only jouitly liable; and (-hen the two De- 

feiiduiits may set up tlie covenant as a bai. The 

Plauitiff’s remedy over against the Deteiidant, <f niiy, 

was upon Ins covenant, and not by an action for money 

paid but on the covenant. Toussat 7 it v. Marhmaiil (a). 

The doctrine of jis/atrsf and Sullei Js. is, that vrlLcrc 
the party takes a bond for secuiity, the law will noi 
raise nii action of assumpsit. Promises in law only c^isi 
where there is no express blipulation between the piai- 
ties. The Ploiiitiif might perhaps have expressed his 
covenant more tcclinicnll), but nevertheless here he 
mav charge the Defendant with purchasing thc'<c 
goodb as a breach of this covenant. The Defendant 
has done the vny thing coiiLcniplatcd this deed; 
he has conducted himself as to make the Fliumiff 
Liable who ought not to have been liable, lid Inis done that 
winch he covenanted not to do^ and the Plaintift' has a 
iight to clungc him on his piivatc account with that 
winch he hab done. This ciuinol be money paid to 
the use of the Plaintiff. 'J'lic action fur money paid 
w ill not lie in .my case where he to whose use the money 
15 paid IS not bound to pay it. If any action of assumpsit 
would, lie here, there ought, at .ill eventh, to have been .a 
declaration on an cspccud assumpsit, uliicli por^ibly 


VoL. VI. 


(.1) a Trrm Rjp, ibu. 
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mijjht have been maintained, but the Plamtiii' cannot 
succeed in this action. 

Cur adv. vtifl. 

Gibbs C J. now delivered the judgment of the 
Court. 

This lb on action ibr money paid: two objections 
arc made *0 the PiamtiiF’s recovery; first, that if any 
thing be <luc to the PlaiutiH^ it is not due to him on 
a parol coiiti act, but in consequence ot the breach of n 
covenant contained in the deed of dissolution of partner- 
sliip Next, that if an action lor money |>aid be the 
roiiett form, tlic money was paid unnecessarily by the 
niifl in Ins own wrong, and therefore cannot be 
leiovcied of the Defendant. [Here his lordship fully 
1 Cl iipitnlatcd the case.] Wc think that the first ob- 
jcLlion cannot avail, for the covenant amounts only to 
an iiiiangcmciit, that he who after the dissolution con¬ 
iine t<i debts for goods, shall pay the money. Eyre 
theicfore being bound to pay the money, this money is 
paid by the Plaintiffi (who was in the firm when the 
dibt'> weic contracted, and, therefore, was jointly liable) 
ioi the use of Eyre^ and we think that notwithstanding 
this objt'ction, must repay him. Another objection 
taken by is, that liution had in the deed of 1810 

u Icgnl answer to those demands, and he having a 
U’g.il discharge, ought not to have paid the money, and 
iheiefbre has paid it in his own wrong. Hutton re> 
plicii, that ivas a covenant not to sue Etpey but it was 
not a covenant not to sue for joint debts, nor docs it 
operate os a release of joint debts* that if hH 

been sued tor a ]oint debt, his remedy would have been 
to sue on tins covenant against the creditor who sued 
hint. The principle on which the covenant not to sue 
is held to operate as a rdcobe, is to avoid circuity of 
action; but il goes no further. E^e says it goes much 

14 further: 
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further. it is a release as between me and dioee to 
w’liom 1 and Hutton were jointly indebted, and being 
3 release to me, it is a rei; to Hatton^ who was 
jointly with me obliged for payn.ent of that debt, and 
he lelics on certainauthorities, which , however, shew 
tiiat the rule is not universal, that a cuvemant not to 
sue IS a release oi those, jointly witli whom the co¬ 
venantee may be sued. Deau v. NefsohaU is cited. 
There an issue was joined on the release of another party, 
with whom the Defendant was jointly and severally 
bound; and it was contended that a covenant not to 
sue, and the coienant that those presents should be a 
sufficient release of the other obligor, would operate us 
a rc>lease to the Defendant who was bound with him; 
but the Court were of opinion that the rule how tar 
a covenant not to sue should operate as a release, was 
limited to the parties tlieinsehes. Certainly that case 
in all its parts is nut like the present there the party 
was jointly and severally answciable to the PlainUfl^ 
who might sue the one obligor i^itbuut the other: and 
in the case of Zmo/ v. Kinoiton in 12 Mod. 011 which 
that ciisc of Dean v. NeaAall is much founded, it was 
stated us the icason of the judgment, that the bond 
being jomt and sevciuU tlic obligee might sue one 
w ithout the othei. I'tie fact is not so here, therefore 
1 he same doctrine is not applicable, and wc must con¬ 
sider it on principle, w hetlier that law applies to the 
present case. In the case of a creditor suing a single 
debtoi whom he has ctivcnauted not to sue, it not only 
piomutes the doctrine, which prevails so stiongly in 
I he law, of pi eventing ciicuity of action, bnt it falls in 
with the intent of the parties, to hold that the covenant 
shall ojieiatc as a release; but it is impossible tliat it 
should here he 111 the cuiitemjil.itiou of the parties-, that 
ill covenanting not to btic i”, the insulllciciit debtor, 

he nicuiit to iclcasc HiUton, who was sufficient. Tt 

X 2 . Tj 
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Eym. 


wns as easy to jnbcrt in the deed a release, as a co¬ 
venant nut to sue, and it would liavc been shoitcr; 
it must be inferred that the puities did not iiibcMt a 
release, because it would release HiUion also; but it is 
this day contended that u covenant not to bue lias the 
same effect. Where the woids, by being extended bej oiid 

their obvious intent, would, ns it seems, go beyond the 
intent of die pai ty, the Court ought not to put that 
construction on them. urged at the bar, that the 

creditors might sue lintton alone, nnd non constat that 
lie would plead in abateiueiit; but putting that out of 
the case, we think the rule that a covenant not to sue 
operates os a release, applies only to cases wlierc the 
covenantor and coveiiaiuee arc single. Another ground 
on which we found our jndgme^nt, is this. ].ord 
Kenjfon C- J., ui Dean v- AV'-'Aa?/, says, ** Even it tlie 
Defendant had sucocedod licrc, a couit of <H]uity would 
have given the Plaintiff full relief. I nm glad to find 
by the two cases cited that we arc fully warranted in 
deciding in favour of die Plnuitilf on legal grounds.” 
IFore, if the Plaintiff* had paid this money cillicr inulcr 
I ho feai of process of ,i rouii of equity, or of a court 
of law, unquestionably he toiild have recovered it troni 
the Defendant ; and if a court ol ec|iuty would liuvc 
jestiiiimM] the Plaintiff from settingup tins co'enant 
as a relc'i^c, tlie equitable call on him justified him in 
paying the rnonci, and gave him tins remedy over 
'irraitui tlie DeiriuLnit 


Mule divcluirircd. 

23 
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Loiil Si r.M.v r Powi ll. 


i8i;. 


Jnuf 14- 


Til an action 


1 ^1 IIS was all action ot debt unuii llu^ statute of ^ _ 

* for not scttaig 

2 & 3 £dm 6, c. 13 . Rii not sGLlin<r out tithes, and onr tithes, the 
upon the trial of the cause at the Sjvuig ussizes ewwjofprovniB 

1815, before flood li , the ddeiice nas, that Uie laud on 
which the cro|)H bad jrLowfi, ^lierral the lylhe was ontlieDe- 
claLinod, ^ere barren lands witliin the exception 111 the f^-Midant. 

P|*I 

5tli section of the statute. It appeared in evidence, tebiof burca- 
tliiit the land in cpieslion Inul been {.Miicel of Siaasteud nesd within 
forest, tliat it had been covered wiili timbei and under- statute, isi 
wood, the proprietoi had soine^ears since btiipped it of requires 
the timber, and had now peiiiiLlted the occupier of llie cxtraordinaiy 
land to ffrub up the iihdciwooj, and had ^i\cri Iudi the caher 

wood for his })anis, wliiiii was not sumciciit lu \alue to labour to bnng 
icpay the expellee ot jTiiihbiJiir^ The land had a few a into a proper 
}cais belbic been valiieil at 9^. lent pei atie, uud was 
tlioii let at I2J. 6t/. pel acie. Atbei grubbing the wood, The ctatuie 
sonic pait of the land had been chalked witli chalk 6. 

laised from the substraluin ol the same land, but the and 

piiucipal part of the ciops were obtaiiuHl wnlioiit chalk- action 
mg or any other man me, and without t^xliaoidlnary la- 2ourt”wiU* 
bouL or cxpciice. The crops m some parts ot the laud grant a new 
weic good, and they weic on the whole* siifhcient to tnal for a mu- 
rc{iuy all the costs and 1 l'ii\c a profit to the fauner. 

Wood B. Icll the case to the jury, accoidiiig to that 
which IS laid down by tlic Court ot King’s Bench in 
WansMcli V. Cotltm (a), to be the piopcr inquiry, whctlier 
the land was ut such a nature as to require extraordi¬ 
nary expellee cither in manure or labour to bring it 
into a proper state of cultivation. The cxpcncc of 
grubbing was not to be taken into their considcratioui 



(a) 2 Maule (S’ Selvi* j6s> 
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Lord SeiaeA 

V. 

Fuwi<ll 


The Jill y found a verdict for the Defendant subject to 
a point rcs}KM:ting docuineiilary cvidciiu', on which the 
C'uurtf tliuiking they had nut siLflicieiit iniurmation of 
the facts, sent tlic cause to a new Liml without deciding 
the question. 


SAcfikc^d, Solidtor-Gciioral, in 2 ias/n term obtained 
a rule sot a^iile ihe verdict and have a new tiial, 

as w'cll on the point fcscTved, as on the giound that 
this was not ba^'ron land witliin thi^ statute. 


Best Seijt in the biiinc teim, in shewing cause, inok 
a preliminary objection, that this wa2> a penal action, 
and that where the judge hud given no wrong directions 
to a jury 111 a penal action, the Court could not giniaa 
new trial upon the giound ihjt the verdict was against 
evidence. He cited for this pioposiUon Brook 9. /. 
Jduidteton (n), and Fonne^eau v. Bennet (^), where it is 
said to have then been the ebtablished rule for the last 
50 years. The Court' adjourned tlic case to give the 
Solicitor-General tune to examine the authorities touch* 
ing this obiection. On the first day of this term, the 
Court relieved the Solicitor from arguing this point, as 
beiifg already decided m the case of Holl&maif v* 
Hf^ett (c), in which this statute was considered ms n re¬ 
medial, rather than a penal act, and a inotion for a new 
tiial was, notwithstanding the same objection, iherciore 
in that instance entertaiiLcd. 

Best now shewed cause against the rule, impugning 
the judge’s directic i to the juiy to dismiss from their 
consideration the expence of grubbing the underwood, 
which he contended the jury were entitled to take into 

(a) 10 BaiU 168. (r) JViA.tenn 13 G. 3.10 MSS. 

(A) 3 WThi 6o. p. 339. % Sekvw K Pm 

sd edit« rasa* 


their 
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their account. Likewise he urged, that the rule laid 
down in flanvuk v. CoUitn^ and adopted Jii tlie present 
case, was much Loo narrow, statute coritcmplatccl 

two descriptions of land, the one, that which hod 
produced corn within 40 years before, all other land 
was intended to fall within the exception. The first 
description did not comprehend the land in question, 
for nothing in this ease shewed that this land had pro¬ 
duced corn within that period, or liad not been a forest 

* 

horn the beginning of time. It iiouUl not be foi the 
interest of tlie church, that Uie iiionient a person iinder- 
tiikea at great expence tlie ciiltiration of land, he should 
be immediately subjected to tithes. It was the interest 
of the church* us inncli as of the people, to encourage 
.igrlculturc. 

77 /e Sahcitor^General in support of his rule, urged, 
(and the Court agreed,) that the onus of slicwing that 
the land was barren, lay on the defendant. Thi* dis¬ 
cussion then passed over to the ether point rcsci ved. 

Cur. adv. vidt, 

Gibbs C. .T. now deliveied the judgment of the Court. 

This was .1 i|iiestiuii whether the land was baircn 
within the mean mg of the statute. The proper in- 
<]airy in these cases, is ulietliei the land was of such 
a nature as lecjuired exii .lordinaiy expcncc. My 
Brothel Wood Iclt il to the |ii'^ whether it were 
of that description, and the julj found it wn*. One 
gromid on which a new tiial wus moved for, is, 
that the evidence shewed that the lanil w'os not of that 
description : vre Iiuvc looked carefully through the evi¬ 
dence^ sncIi ns It IS leportcd to us, and we fi id that 
there is no ground to say it was barren laud. His 
Ijordship then passed to the other point, and concluded 
by making the rule absolute for a new trial; the costs 
to abide the event. 


1815. 

Lord Sel$£A 


PuW£J^ 
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ISrowx V, CuuMr. 


'Uniere the 
Courtf on de- 
tnurrcrp gives 
leave to amend 
hy stating par¬ 
ticularly that 
which before 
u as stated too 
gcnenllyi the 
namtifF may 
add new 
counts* though 
more than two 
terms have 
elapsed from 
the commence- 
ment of the 
suitf if they 
contain no 
new cause of 
action* but 
only vanous 
specifications 
of the matter 
which the 
Court required 
to be more 
particularly 
Stated. 




^OPLEY Ser|t. had on a former day, upon tins casu 
coming on for argument on a dcmuirer to ihc de¬ 
claration, obtained leave to amend; and tlie supposed 
ground of demurrer bung, that an allegation of the 
past and then continuing tenancy of the Defendant in a 
farm, did not shew a sufliciciH consideration for a pro¬ 
mise to treat the land m a specific manner, he had not 
only amended the original counts, but had added tlircc 
new counts, wherein he alleged the same promises, but 
varied the statement of the consideration. This amend¬ 
ment took place more than two terms after the com* 
mcnccment ot the action, and Best Serjt. hud obtained 
a rule mst to strike out the three additional counts, 
upon the grounds, i. that the PlanitilF was not, by the 
practice of the Court, .dlowcd to add new counts after 
the second term from the commencement of the action; 
and 2dly, that the permission grunted by the Court was 
only to amend the original counts not to odd new 
ones. 

Serjt. shewed cause, upon the ground that 
tlie reason of the rule was this, that no new cause of 
action shall be introduced into the declaration after two 
terms, because if the FluintifF docs not declare ju this 
Court within two terms after the return of tlic writ, 
the PlaiiitilF is at lioerty to sign judgment of non pros - 
but that the reason did not extend to the case where 
the FlaintilT added no new cause of action, but merely 
diversified his statement of the grievance already de¬ 
clared on. Secondly, the Court bad a discretion os to 
time, and as this cause hod long stood over for argu- 

mcnt| 
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mcut, they would tsce reasou to exercise it 011 the pie<)cnl 
ojcasiun. 

liest endeavoured to support liis rule, uonteiiduig 
that the PlamtifF had exceeded the hinits bf the pci- 
miasioii granted him by the Court. 

GiDBfl C. J. The llicts arc these: the Ueclaratiou 
stated that the Dcleiidaiit was tenant to the Plaintiff, and 
in consideration thcrcoi undertook to do certain things 
to a iarm. This coniit was objected, and was dclendcd 
on the authority of a reportetl ca^.e, PcfielcTf v. Walkct (a), 
and the Court thought that case did not go the length ol 
this, and that it ought to be shew 11 more particularly on 
the declaration, what llic Plaintiff'had done, by which he 
purchased this piomiso from the Defeiidunt. The 
counsel for the Pluintifl' saj's it was necessary to stuU 
the conbideratioii of tins pioiiiibc in several dificicnl 
ways; it is, indeed, evident tliat that which was betbic 

unnecessary, may be necessary to be stated in different 
ways, w'hen we hold it requisite to set out the considei- 
ation. These are the facts of the case, and no doubt, 
d the Plaintiff's counsel hud prayed us for liberty to ’ 
insert those counts, wc should have given it. I under¬ 
stand from him that tlic promise imputed tlie De¬ 
fendant 15 in all the added counts the same as in the 
original; and that there is only a dli&rencc in tlie con¬ 
sideration stated. Wc think that if the undertaking 
charged on the Defendant is varied 111 the additional 
counts, the counts ought to be struck out; but if only 
the consideration is varied, the Defendant is not entitled 
to strike them oat, and tlie rule ought to be 

Discharged. 
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Wlier« o 
parts of ail 
Inclcnture of 
diartcr- 
party vrerc 
BUppovd to 
have been lu- 
tcFcliingeably 
cxccutedf and 
tht pan of 
iifaich the 
master of the 
chartered ves¬ 
sel had ihe 
custody^ was 
lost at scauith 
the ship^ the 
Court would 
not compel the 
charterer! bt- 
ing sued there* 
oHi to grant 
inspection and 
a copy of the 
other paitj for 
the purpose ot 
the Plaintiff’s 
declanng with 
ccrtauityi 


Street, Administiatrix of John Street, v. 

Brohn. 

wan an action of covenant on a chartcr-pnity 
made between the PlninLiiI'’a iiiteatatc, who was 
master and part-owner ol the vessel, and thr Defendant, 
brought to recover dainagca for not loading the charter¬ 
ed vessel. The intestate was lost at sea with liis vessel, 
anil It was sworn that the deponent was informed and 
believed I hut two pa Its of this rharlei-party had been 
excLiited, mid that one fnul had been delivered to und 
wui ui the (iisLod^ of the iiiLc'ilate, and w.is on board 
the ship and lost with liini. 'I'liiil llie Plamlifls had 
applied to the Ddcnd.inl’s altoiney foi ins|)ecLioii of 
that part o/ llie iliuitei-parly wliiih had bc^cn left, and 
wat admitted then to be, 111 the Dcfcndant^• hnnd«, and 
had been refused; anci that the I’loiiitifF could nut 
safely declare, without that assistance. Upon these 
lucts, Lctis Scrjl. obtained a rule mst that the PlaintiiT 
might be permitted to inspect, and at his own charges 
to take a copy of the charter-party in the hands of the 
Defendant^ else that the Defendant’s attorney might 
at the Plaintiff’s cost deliver him a copy. He cited 
King V. King, (o) 

Siephordy Solicitor-General, now tJicwed cause against 
this application, as being unauthonred by any prece¬ 
dent. He admitted that where one part only of an 
instrument has been executed and left in the hands of 
one party, who was in that respect a trustee for the 
otlier, the Court has granted inspection, as in Blakey 


(a) Ante, iv. 666> 


V. /’or- 
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V. Porter (a), wliere tliorc was no counter part of tlic 
]oa<«; and in Kmg v. King there was only one part of 
llic indenture; and Man^ld C. J. lield lliat the custody 
implied a trust to produce, and gave it tlie eflect of a 
ruvenaiit to pioducc, m which Gi66x J. coiiciaied. So, 
in Bateman v. Phillips (6), where the Court compelled 
the production of on unstamped instrument, to be 
stamped, there was but one part signed,, and it was 
wrongfully in the hands of the Defendant. But where 
tno parts are executed interchangeably, and one party 
has lost fais part, especially since it is not swoin tlial 
each part is executed by both parties, no such trust 
^nises; and though it may be a question whethei a 
4 onrt of equity may not aid .the l*luintii^ it is very 
questionable whether this Couit has a stinimniy juris¬ 
diction to give oyer; but if they have it, they iiB>e 
never yet cxercisi'd it, nor will exercise it on this oitii- 
'>1011. Upon .a bill 111 equity tor a discovery, the Dc' 
iondaiit has the opportunity of stating 111 Ins aiisuci on 
nath such facts ns are material *111 his own f.nuur, .:ii 
advantage of which the puu tier now sought to hr 111- 
irudiiccd, w'uujd drprisc liim. 


1815. 

SrSEBT 


V. 

Bbown. 


/a’l/f 111 support of his rule. The principle of grant¬ 
ing iiisiicction Jii the case where there is only one part, 
strengthens thcPliiintifl'’6 argument fbi thC production in 
tliis case. 'J'lie same arguintmt of jurisdiction was urged 
111 h.iHg V. Kingt but it was held of no avail. It was 
urged in Bateman v. PhtUipSi ot put!mg the party to 
Ins bill ill efjuity, that the Dcfeiiilant might have the 
oppoituiiity to tell Ills own tale; that likewise was over¬ 
ruled ; but tiie principal difflculty, which the Couit has 
.dways telt, liii.. been to help the party where there has 
b(‘eii only one port, or iJic Plaintiff’s part has Aot been 

7 ) jtiitffi. 396 . {b) Antefir.isi 

f-tamped, 
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stiunpcil; iiiiflcr ciicumstaiicca, whcro, from the nature 
of things, there ought to be two iiiatruments, und where 
the purty by having only one, hnd dcfraucleil Uie reve¬ 
nue, but those difficulties do not occur here; aii<l 
whether it may turn out that this part is executed by 
both or one of the parties, cannot be seen until the deed 
la produced. And the inissmg part is not lost by any 
negligence «of the Plointifls, but it wns in tliC situ¬ 
ation whole it ought most properly to be, on board the 
ship, and has perished with the ship. This, therefore, 
IS a less strong application than those which ore cited} 
for in Slai^ v. Porter there wa.s no trust for the other, 
no covenant to pioducc: there is no omission here, no 
attempt to make the transaction pass witli fewer stamps 
than the law requires. The jurisdiction is the same in 
both eases, and in other resp*'ct8 this Plaintiil’ is in a 
better condition. I'his ease therefore comes within the 
principle oTPtakey v. Porter it may, in the event which 
has occurred, be considered that the parlies arc come 
to the same state, as if there had been but one part 
originally executed. 

Gibbs C. J. The counsel for the application lias 
argued strongly against the jurisdiction of the Court in 
those cases in which the Courts have granted the in¬ 
spection ; but'we must look to the reason of those cases, 
and not be humed by them. In Plaketf v. Porter the 
party covenanted to do certain things, and the deed 
was to remain in the possession of the ravenantor. 
Mansfield C. J. put the ease on the ground that the 
deed was left in th*' custody of one for the use of both. 
Afterwards, in Mtckaelnuu term (a) 53 6.3*, there was an 
application for the production of on indenture of lease, 
executed by both parties, and left in the possession of 
the Defendant. Mayufield C. J. was very averse to 

(«) King V King, mtite, ir. 666. 

granting 
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granting the application, and he only proceeds on the 
precedent established by Blakey v. Porter, In both 
these cases the ground on n’l.ich tlie Court make the 
lulc, IS, tliat the part^ holding the deed wue a trustee 
for tlie other. 1 do not put it on the ground, whether 
tliat circumstance givea tlic Court a jurisdiction, but it 
is not this case hcie the one party executes a deed, b\ 
which he biiidii hiintielf, and the other exechtes n deed, 
by whicli be binds iiimself, diid tiie one, having lo>-t 
Ills part, calls on the other to produce his: it is like- 
tlic C.RSC where a man, having given a bond, and kept 
a copy of it, the other, losing the bond, applie* loi u 
''•opy of tiiG copy, wc should not grant that. I then - 
fore should be unwilling to establish a new pieceJeii^. 
though, if there were a case so decided, 1 ca^iio' "'i 
that I should be imwiIJing to Ibllow it. 

Jliilc di-cliarged 



i8iy. 



Street 


Vm 

Brown* 


O’Kij'fi: V . Dunn anti Aiiothei. 
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^ I^HIS uas an action brought ngajiisL tin* Dofendants, The payee ei 

as the drawers of abdl of oxchange drawn ofyRirketis * 

and Co., at one month after date, payable to Sindatrf Mnte^it’tdr 

and by him indorsed to the Plaintifl^ for the non- acceptancp, 

acceptance of the hill by Jheketts. Tlie Defendant *'^“=** 

pleaded, tliut l>cforp tbc indorsement to tlic Plaintifi^ payee did not 

aUid pre^ntment by her for acco}>tance, tlto bill was give notice to 

presented by Stnclatr for accefitancc and refused, and and ui'^rwd 

that the Defendants had no notice given tlicin of such over the bill 

refusal to accept. After verdict for the Defendant on 
1 f ^ 1 1 wa- . “ refusal 

the JbSLiG jojii J on a traverse or tins plea, I atignan tn a^erpt 

TIil indoncc 

being again rc^ ->ncc, held, that the indorsee might allll reiovcruii iht 

bill against th* listanding the laches of the payee By three agamic 

Ckaenhrc J. 

Serjt. 
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Nprjt ioi die Plaintiff^ who at the trial before Gilhs V. J, 
at the Bittiiijpt at GialdkaU after IliUny term i8i5» 
pidved the facts of his declaration ns above stated, 
III Kaster term obtained a rule msi to enter up judgment 
for the Plaintiff non obsiante veredicto, upon the ground 
that the special plea averring no notice to the Plaintift 
of the first di'ihonour ot the bill, w'as iii'iufiicicnt in 
law. 

SAep/ietd, Solicitoi-General, and Z.r»5 Serjt, in the 
same term sliewetl i ause against the i iile, maintaining 
the sufficiency of the plea, for that Sinclair, the former 
holder, by liis lathes iii not giving notice to the diawe#^ 
ui the non-acceptance, Ifad absolutely discharged the 
drawer; and not with reieience Ui hiiiihclf only; and 
that lie could not by a subsequent indorsement confer 
on the PiaiJitilf a light which he hail hnnscll censed to 
possess. 7 ’hcy cited Jtosam v. Blrsaid \. 

flust(b), and Goodallx Jiotl^.{c) 

j 

Vaughan and Pell Serjtb.iJi suppoil ol the rule, urged 
tlial a subseejuent holder for a valuable consideratjun 
without notice, could not bo piijiidiced by the laches 
of the former holder. No poi bon could be safe in re¬ 
ceiving on upRccc^pteil bill, it the secret neg"cct of a 
tormei holder might thus destroy its \iilue. The doc¬ 
trine would give uccabion to iiifimte trauds. 

Cffr, arft\ wli* 

The judges on this day delivcicd their opinions 
w tahnu 

Dallas J. slated the case, and piixedit'd os folloiiis. 
Two points seem to be clear, first, that a bill paj^ablc 

(d) i2£astfA24^ S»C*%Caw/f6m (h) Burr 2670 . 

(f) x^ItnnRe'p 711- 

nt 
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at a future day, 01 so luaiiy day» allei' date, need not 
be prciicnted foi acceptance, but niay be dciiiaiulc'd, 
uitliout such pu'bcntiiieiit, ali .1 due. Secondly, Timt 
if, lioiv'c\Li, jires^enlinent be niadc, and tlioie be u re> 
fusal to accept, iiotite of such refusal ought to be gi\cii 
by the pait^ to nliuiu it nas made, and tjiat lui want 
of such iioliLC, us between the diawei and bucli holder 
of the bill, liie drawer will be discharged, if, iheieture, 
this bill had coiitiiined in the hands ot Sinclair the 
pa\eo, to whom the reh>sal to accept was made, and by 
n] 10111 no notice of such refusal was given, the tirawer, 
ns to him, would have been discJiarged; but the action 
IS not brought by Stuclati, but by the PlaintilF to whom 
he had indorsed the bill, and without notice by him to 
her that the bill had been refused acceptance. The 
cpicstion then will be, whether she can stand in a situa¬ 
tion different from that in which he would have stood 
if he had brought the action. On llie port ol the 
Delenduiits it is urgucrl, that tliere is no distinction; 
and this is contended, first, upon the reason of tlic 
I ule by which the drawci would be disdiurged against 
.1 {larty know mg ot the rclusul to accept and omitting 
to give notice; secondly, on the authority ot a. decided 
case, which is said not to be distiiiguisliublc lioin the 
picsent. And first, a.s to Uu* reason oi ,Uic rule, the 
drawer is presumed to have effects in the hands of the 
drawee, and the bill is an order to apiiropriatc so much 
to the payee or Ins older. If^ tliereloie, on prcsoiit- 
iiicnt the drawer refuse to accept, from the veiy nature 
of the transaction, tlie drawer sliould Irtve notice, that 
he may withdraw liis ciHx.'ts, or proceed against his 
debtor, as the case may seem to him to require. But 
if he have no effects, tlic reason of the rule failH, and 
wdh 11 the rule; and 111 such event, notice is not 
necessary. Now it has been coiitendc'd, that this rule 
cannot vary by tlie shifting of hands, foi that the diuwei 
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is equally injured by the want of noticci m whatever hands 
the bill may be; and further, that when the drawer is 
once discharged, his responsibility cannot be revived 
by die acts ol others indqicndcnt of him. With re>- 
spect to tlie first part of the statement, it may be ntl- 
niitted to be true; but with regard to the latter, it is 
begging the question; for the question is, if this re- 
sponsihiJity have ever ceased as to a party m the situ.*!- 
lion of the Plaintiff. Or rather, whether the Defend¬ 
ants have not agreed so to be responsible m the ci ents 
which have liappcnediii the present case. Ibe inquny, 
tliercfore, must be, whether an indoisec for a valuable 
consideration, and \i itliput notice of any illegality not 
Uiakiiig tlic bill void iii its ori^n, or of any laches in 
the cour^ie of its circulation, is to be coiisidered as 
receiving a bill subject to all that miglit a/fbet it in the 
iiaiidb of the payee, or of a previous indorser, or, in 
other words, may not the drawer be discharged aa to 
tlicpajc'c becoming indorsci, and yet continue liable 
to his indorsee I* The nature of tlic continct appears to 
me to be this. The drawci of a bill pnj'.ibic at a 
future day enables the pajee, by making the bill pay¬ 
able to him or to his order, to hold out to all the 
woikl, that he will pay the bill, in default of the ac- 
cc‘ptor, to the party entitled to present it for ucieptiuice 
or payment. He docs not stipulate for himself tliiit it 
shall be presented for acceptance, nor does the law 
cast such an obligation on the payee. The drawer, 
thcre&rc, must be considered as contented to rest in 
Ignorance whether it has been accepted or not, till the 
bill becomes due. And whether presented or not, 
depends upon the casualty of how the holder of the 
bill may chusc to proceed. Any party who takes it, 
paying a valuable consideration, takes it, then, knowing 
that presentment for acceptance is not necessary, and 

notliuig 
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notlijiig appearing upon llio fere of the bill to slicw it 
to lia\i; been presented and acceptance refubcd. Indeed 
he lias renbou to conclude the contrary 111 c\ei'y ease in 
vhicli there i« no noting foi iiun-acccpiiiuce, ifchieli 
noting would be notice on tlic face of the bill, and 
under such a circumstatice he would act at his per.l. 
Tailing It, therelbre , before it beconioii duo, and ignoiaiit 
of a refusal to accept, he is a puiclia5e^br,a valuable 
consideration, svithout notice, against a party wlio hn> 
enablnl the indorser to put ofi' an instrument, good 
upon (he face of it, and by nliich, as far as appears, he 
has contracted to be bound. And considered in this 
light, I am of opinion, that from the very nature of 
the contract, he is entitled to. notice from the party 
having knonli^c of the refusal to accept, and is dis¬ 
charged for want of ''ucli notice; but that he must lie 
taken to have stipulated that this rule shall be con/ineil 
to such party, and not be extended to an Innocent and 
Ignorant indorsee. On the reason and convenience of 
the thing, this doctrine appears* to me to be equally 
supportcil. It can do no barm to the circulation of 
bills of exchange, that the bolder '.lioubl be required, 
\>lien acceptance is refused, to give iinnicdiatc notice to 
(he drawer, and that the consequence of a neglect to 
do it should devobc upon himself; but it would greatly 
clog the negotiability of sueh bccuritios, il^ upon boine 
latent defect, and without any dc&ult in himself every 
man shall be taught, and so be uindc to il'cl, that in 
the moment of paying the full value of a bill, he nay 
be purchasing that which may turn out to be a mere 
nullity. This has hitherto been confined to two or 
three special eases, and ought not, I tliink, to be 
fiirtbcr extended: and 1 will only atld, that in what I 
‘iin now saying, 1 mean such bills as the genuine pur¬ 
poses of commerce require. It may be said, this may 
'le giiai Jed against by asccrtaiiuiig, before taking the 
Voi. VI. Y bill. 
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billj wlictlier it lias been refiihccl acccptincc oi not, 
nnd tins ib certainly ])o^slbIe, but foi tCiismis tluii must 
be obvious^ ivouid Jii piactico l>o so iitconi eiiiciit, 
almost to amount to a pioliibilion to Uike any iiiu'e- 
copted bill. As to eases 111 puuit, 1 am not iu\aiio of 
liny wliicli aic cbicctly so, .iticl will consKloi, tlicittore, 
next, how tb ci wliicli ajijieai to nii' 

to be niiuhgous. And fust, in the nistimce of a bill 
iiidoiscil over alter it becomes dur ^riisit it is o^el- 
clue, and lias not been paid, apficviniig upon the lair 
of It, is notice to the paity who takes it, and b'.ing 
therefore out of the common conise of iicgoliabilitv, he 
js bound to iiicpiiie into the oau=?e, and taking it \m11i- 
out such iin|mry, is sidijeet to all the equities tli.if 
would have aliccted it ni tire lismis ol fuiniei pailic'-. 
This lesls oil the gtoiiiid at knowledge 111 him, la lhai 
uliich IS eqiiivakiit !o knowledge, a fait anioiintiiig to 
notice, and dennnding inquiry, lint re\i'rse llie Lai, 
and suppose it a taking I13 iiidoisomeiit iKtoie iL be¬ 
came clue, he IS tl'i'ii ati innocent indoiscc, witliont 
notice oi fiaiLil or iiegleil, and intitled to iL'eo\ei 
ag.iuist al! those pintles, I’i ho iiiidei the ciiciiiii^taiices 
of the lasc iniglit he discli.iigiMl ‘k fti each otliei. A 
diauor in ly tlieiehne he i''lcMs('el ,u to the payee, anti 
yet continue liable to the last indoisee. Ai il tins ap¬ 
pears to me 111 pruuiple to apply to the pies ml 
tiou. It remains only' to athril to the cttsi^ cite<i hoin 
12 suuI thoiigli said to be in ponil, I tlinik it is 

clearly to be distinguished tioin the pieseiit the kids 
wore these the bill had been presoiiLed by the 
r/wg/ewi bank, .aid acceptance leiuscd; tiny' ga\o no 
notice to the di.iviei at the time, lun to the paily fiuni 
whom they had taken itj but kept it liH due, and then, 
without notice to the mdoisei, who was igiuiiaiit ot 
these facts, recovered against him, and when he sued 
tlie drawer, tlic drawer was held to be dibcliarged, .md 

I the 



IN TiiK FiFTY-riFiii Yf OF GEORGE IIJ. 311 

iJic iiiJoisei lo jKiiil tht' nioiic'%’ jji his own wroiijr^ 
niobn iicli >is iiiiildubtLH^Iv tlid biuiL Asoiikl not JlH^c 

90 

iL‘co\ciul .irr iiiist ijiDi. 'ilii' ilifu'icjicc llu'idloiu beL\ve<‘ii 

o 

llie two LMsi's ih tins. In tliu e.iso (.itod, the bill hail 
iicvi'i |)a<-scil into the hnudb of an iiicloisce ignoiatit ol 
ihe ielii!>.Ll to .iLC'cpt biloie I he bill beciiine due, and 
uliili' It was hnily negotiable, but leinniiied till it be¬ 
came duo ill lIio bands of those, nho, 11 uni negloLt to give 
notice, ciinld not rcvovei Wlintevor w.i-' n di'^cli.iigc 
to the c'lauc", was n discliaigu tn the iiidoisci ; and 
I11C diseliaiged iiulofsei haiing thought lit to pay, 
when nut li ibio, (.mild not iicmer against the drawer 
ivliat he li.id p.iid 111 Jiis own wrong. In tins case the 
fact IS diicclly the ie\eise; (Iju bill wlien beLoirung 
due, being 111 the hands ui an innocent holder, and 
Jiiniiig lieen taken ni a course of fan negotiation 
dining the pellod that iiiteiveiled between the lefiisal 
to accept iuid die bill .luniiig at iiiatuiity ioi payment. 

I'oi llu'so reasons I am of ojiiiiion 111 every view of the 
case, that this pica is not a ^ulliciciit answer to the 
aitiun, 

CiiAiimti- J. dissented liorn the rest of the Court, 
and stated the l.icts on which he grounded his opinion. 

'i'liis was an action by uti indoisce against the drawers 
ol a bill of exchange. The bill is iLiled the ii^th Jaiiumy 
Ttii3, It Is diuwii by the Deleiidunt onand Go., 
mid IS payable in one month to Stttclatt or order: Si/i~ 
clnn fUiler receiving the bill, and before it was due, pre¬ 
sented It to thediaivoc's fur acceptance, whieli they refused: 
of this dislioiioui of llic bill no notice was given to the 
13 efeiidaiit, but Sinclau aftoiwaids negotiated the bill by 
Jniloii^iiig It oici to the PlainLillj wiiliout communicat¬ 
ing to her, or any one else, that Ikct of refusal to accept. 

When the bill was at maturity, the Plaititill^ being 
then I'l possession ol it us iiidoisieol S/nchm, 2)i'(-'^(-'iited 
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1815. It for jwyment, which was aL<io refused, and of this last 
^ refusal the Defendant had notice: llic question arising 
,, from these circumstances is, vihcthci the action ismain- 
Din>K. tamable by the PlaintilP against the drawers, or the 
druMrcis, by the laches ot Sinc/mr, the holder and ownoi 
of the bill at the time of the first presentment and rc- 
hisal, were complenlly dischnrgctl from their responsi¬ 
bility. It Jb not contended on the one hand, that any 
negligence is imputable to the PlaiiitifT personall}', or 
on the other hand, that the Defendants, cither by 
<lr.Lwmg wiLlioiit cflcctb, or b}' any other circumstance 
of their conduct, huNc dcpnvcrl themselves of any ad¬ 
vantage they woulil otherwise be’ entitled to by the law 
of merchants on this subject. As far ns appears the 
trail'..iction is all fair as between thcoc parties, but the 
Defendants m<-ist, tliiit the neglect of llic actual Jiolder 
and then sole projnietoi of tlic bill, lias wliolly dis- 
chaiged the drawers, and Jolt the Plniiilifl'to seek for 
redress fioni Si/rr/aci, to whom he has paid the amount 
nf the bill, and who dcrcjvL'd him by a fraudulent con- 
cciilmcnt. Theic c.in be no doubt that a drawci is 
rutilh'd, equally with .in indorser, to notice of the 
dishonour ot iho bill, eiiJier by non-acceptance or non¬ 
payment. Indeed the reason foi lequirng such notice 
to the drawn may be stronger than it is for giving it 
to the indorser, nie indorser has notliing at stake 
but the sum for which the bill is diawn, but the 
drnw'CT, besides that risk, has, 111 fair ti ansactioiis, 
frequently further eficcts in the hands of tliosc on 
whom he dr.iws, and a timely notice, which may assist 
in enabling him *0 secure himself, is m '<ueh eases of 
more importance to be given to him, th.in it is to an 
indorser. The consequence of the omission of any notice 
which the law requiies m such ease, is, tliat the holder 
and proprietor, who ought to have given it, loses the 
bcciirity of idl prior indorsers and of the drawer. 

Here 
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llcTv S !.c!o:i u is tlic IiokU*! uittl ovMic'i. By his ucgloct 1&15. 
hi*> ici against thr nab itiiiaclc an cud 

or tiu* draucr’h 1 ospoiibibility >t llie Time; and 1 am at 
a loss to di>tovL’r, In niinl iiil.ois, without any act oi Dt.w. 
default of then o»n, the lebpoiibibility can be rcM\cd. 
li Sircla:i had no right ul arlioii against the drawers, 
hun L'uulJ he bs hib niduibenient undci such cir- 
cuiiistuiices tiaiislci a light to another. ^ The case 
oi BLiUra Hint, wliuh was an at lion b^ 1111 iii- 
t[oi'>eo agaiUbt the nidorbei of a bill of txtliange, is an 
cxpicss uulhoril} for the iiccebsiU of going notice ol 
a refusal to accept, and Lord Jl/an^/i'Zr/’s noids me, he 
(the indorsee) ouglit to h.ixc given notice of this rcliisal, 
and not to have concealed it; .and by not having gneii 
notice lias taken the iish upon himself. The 111- 
doiser is imposed upon, and the poison ulto neglecttd 
to give the notice ought to siiffei lor it. The qiicsfeii 
Is 1 ot wliether lie was obiigtd to picsent it fui aecept- 
arue, he has dore so and it i\as lefuscd The case' 

OoodulC >. DoUjy espicssiy lynliiina llic decibiuii 111 
V. Ili'st, and in both the casCi the Dcfciuhiiits 
h.ul judgni '111, though 111 both cascatlie Derendauts had 
1:1 some vlegiec .ickiiou lodged thenibelvcs li.vble to tlie 
I'omand. '^i'hc case ol Jto^cov,' Hindy is more ex- 
P'csbly in point, wheie laiid EUcnlutiough C. J, ingiv- 
1’ g bts opinion, says, if the indoi^-cuiciitfin the bill be 
ouci' discharged by' the laehcsol the fioldci at the lime, 
in not mviiinr due notice of the diohonoi of it, then u*- 
sponsibility cannot be revived by the shifting of the bill 
into other hands. A coiitiary doctinie would, as it 
appeals to me, be an lulet to tiaud; and the efibet ol 
the law, which icquircs a strict obsorvaiiLC of its rules 
in the negotiation of bills, would be completely defciited, 
if the holder, finding that he had lost hia own remedy 
against the drawer and indorsers, could, by indoraing 
the bill to anoitici porsou at aiiv tune beloie the day 

V , oi 
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of imincnt, riijljli’ tliaf othoi pcvMin to siip the tliawcr 
firpiioi iiiiioi^cis, and by so dojiig iiidrmiiiU liiiiisL'U' 
at lliL' 1 \jiuiicc* oftliu }iarty against whom Iio li.id lost liis 
nuji it'iiiodj. It IS tine that innocent paitics might be dc> 
li aiidcd, while tlic time of paj ment is line' pii cd, and the 
lugoliatioiib uppnrenl'y rrn.ilai. So, a man ni.i} licdc' 
liauded 111 odici trniiNnriioi's, but against whom is he to 
seek hii leiiicdi ^ i'ii;ainst ll:'>'-c wlio liiio haiidulcntlv 
nblaiiiL'd liis money, aiui not l>\ destroying the rights ot 
those wlio lia\e no shaie in tlic fiund. 'i'lic law limit-, 
the icbponsihihty of jiaitics to hills of exchange by cci- 
tnm lilies foi the nrgulialiun oftlicm. I lliiiik those rules 
oiiglit not to he vaiierl by tlie iiili odiietioii of now and 
unuecL*‘s.iiy ihstiiK.tuin« yi exception'-, and that tlicrc- 
foie, uiiihepiesent ca'o, the dLeisiun ot the C'oiiit 
ourrlit to tiC 111 fa\oiii oi llic Di’leiuhiiits. 

O 


ITrviiiJ. It js t'f tJie gie.ifest jinpoi lance that the 
negotiability of hills of exclnuige slidtild be pioleiud 
and prcsoivcd. lii a tew ruses, siuh as gaming, iisuiy', 
and the like, reitaiii sialiites make bills void ni the 
hands ot an iiiiuKcnl holdoi, who has Ins leineily over 
III another niiiiinai ; but iii otlin (.uses the hill is not 
avoided; ciicn a lull oblaiiud by tin giossc-it Iraud is 
not tlieu'by Miiiitcd. lain not foi extending the l.iv' 
beyond the cs-'ses aJrcady decidtsl, 'ITie e.isc »I /!ij\ 

V. Ilaidij piocccded on a veiy diderent gioiind. 'lliciu 
the bill was paid w'lChoiit luqiiny', and the Defendant 
had a right to say, “ If the Utninttflcn bank li.iil surd 
me, 1 liadugood dcfciKC the I’Inmtiir had neglected to 
inquire, and his laches ought not to I'ri'iudiee the De¬ 
fendant. In the present case the drawer has i.iilcd m 
hib duty; he ought to have had effecls in the hands of 
the drawee, and if he had not, the iittciiiig the lull was 
a bpcciCE of fiaud. My Brotlici DatUti has nbly signed 

the 
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ihe pi UK iplt's (u Ik‘ (Ii’diKOiI fioni tlic iiatiiic of the con- 
tiarl. I iiL'.‘(I not ilinoluie cnKu^ on tlint giound; 
lint I i)ia\ ub^eni*. hcic the RI.uiiliH' cIul'H not take 
the bill iiieiolybv virtue ol .1 u>fuiiiuii Iju 
but iilso viMtie' ol*llie ciishHii of moitiKiiilb. I ainof 
f'^iiiiioii that the PKiiiitifl uii/rht to mo\ci. 

(riitiss J- 1 am of the sauic opinion. The clis- 

iMUlioii he'll so V10II telic.i \n \u\ liiofliers IhaiA 

wf m 

jiul lli.it il js m'LLs^ul\ loi me to bu} \cry little 

oil this t.ise. Til're aic t\iu ihlleient s]iccie« of 
Jek'Mcc on bilN ol eM'liuiifrc. The lir-i sort jnroi's to 
tluit the DefrntlaiiL lb ilibLhai^'LcI lioiii llio claims 
of ail pcisoiis \ihitsocici on that bill; tlic other boit is 
(liuili'd to shew* tliiit the iVreiidaiit I'd distliai^'d 
as hoiii the (liiiii of .1 paiLuulai person. It a pei«oii 
lahis a lull on an iisuuoiis --lipuLitioii, (I niii not 
speaking <1!" a bill oii^izially jikkIc on aii usiiiioiis 
< oiisuleiatioii, but tfood 111 Us oii^nii, and pa-^sed to 
111 iii(loi-<oe oil usin lous cuiealetalKie,) he cannot 
sue eitlui the dKn\er or ilia acc.c|}toi; but it tie 
passes It to the band of ^tnotlicr i.niocent and i^^iioiniit 
iiuloisoe toi a taln.ible coiisideiation, that jioTsoii may 
u It a^juist the pi'iSoti \tho nulorscd it in hnii. So, 
he \ilio takes u bill after it lias arrived at niiLuiity, 
fiUvOs it subject to all llio drfcnces -winch could have 
been made by anV picvious hohlcT; loi the bill being 
unpaid, iLb date is notice to him biilTiuc'nt to put him 
on iiiquuy; but if lie lakes llic bill bcluie jl i*- due, lie 
takes It not subjocl to the vuno innrinity of title, b^- 
cause lie tliea takes it without nulice of ain 
ciiuiTYistiinccb that may break 111 u}Mm lub lemody 
iigainsL any ioimcr holdei. This is the geiieial law, 
but tlicre may be nrciiinstancos that may make it other¬ 
wise. A holder ib not bound to prcbcut a bdl lor nc- 
cqitance; there is iiethmg therefore on tlie face of an 
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unacccpLcd bill to aHukcii a uuspicioii that it has been 
piescntcd for acccptuncc and refused. But it said, 
the general law is, that where notice is requisite, il 
notice be not given, the drawn, and all persons 
claiming to be eiiUtlecl to hu\c notice of the dishonour, 
aic discharged. I think that is a begging of the 
quc'stioii. It n holdci comes to tlie knowledge that 
the drawee will not accept, or will not pay the bill when 
It liecoines due, and omits to give notice, he shall iic-ver 
sue the drawer, because Im neglect presents the drawer 
from using diligence iii withdrawing from the drawee 
the efiects which were destined to satisfy the bill; but 
1 am of opinion that if the bill i& passed tor a a aluab^c 
consideration without notice ot that defect of title, he 
who so innocently takes the bill is not gLulty ot ai.y 
bleach of duty townids the diawcr, and is therefore not 
affected by the omission. ItosctAvy, ILnJyis mamly 
distinguishable from the picseiit ca^r, jii rc&pcit that 
the bill there coutiimod, up to the time of lU inaturiu, 
in the hands of a lioldcr, who had neglected to grvo that 
notice at llic time when the bill was fin>l letused acLcpt- 
ance, and the holder, 1 agree, had thtrebv, as to hi«* 
own claim, diLcliaigcd the drawci, T sun of upiiiiun 
that the circumstance ot the bill contiiiuiiig 111 the same 
hand iiiateiially dillcrs that from the present. I 
thcrcloi'e thuil^ that the picbcnt Plamtiflj not having 
had notice that the bill had been presented for accept- 
mice and dishonoured belbic she Look it, is cnliclcd to 
recover, uotwitlistaiiding tlic plea that has been put on 
itic record. The lulc ilicrelbrc must be absolute for 
entering judginciil lor the FlomlifT non obsiavfc 
Wi^dteiOm 


Ride absolute 
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June jm 


'’J'HIS Hai a case directed bj Sir Tkoma\ Devise of all 

Vice-Cliaijcellor, for the opinion of the Judges o 
Court. William Andreues being seised 111 iuc of tenements, 
ccrteiii licohold hereditaments lu the pariJiaif iJatAw/g- 
kan, his will dated Ati^vst 17Go, duly executed premises m the 

arc] R^tf'sted for pabsiiig* real Obtatciij JcMbcd ull his free- pansh of Jl. to 
hold lands,tcneiiients,tytlics,hereditaincnts,and prenuscs 
III the parish of Buclnnglum, to J. MiUiaatd and E. trust to raise 

Mtllsoaid, their executors und administiators, foi a teim ™'*s 

. hubjett to tliat 

oi tooo years, m trust to raise 50 c/. by iiioitgage, (but term, lie de- 

iiot bv snle,) to discharce his debts, &c. 111 Jid of his jiU his 

• 1 1 j- 1 11*“*^ /rechdJ 

personal estate appiopuatnl loi that purpose, and sub- lands, &e. to 

ject to that tcini he devised to his wile all his said the testator's 

•* X 1, 

Ireehold lands, tencinents, tallies, Jineditameiits, and 

premises ior her natural life, san^ waste, and after the sans waste; 

deteiiniiintioii of that estate, to liissun Temple Andiwoest "niainderto 
II 111. I . hisndson 7 ’..A 

and his assigns during his lile, sans waste, and nner for life, sans 

that estate to Earl Temple and the Rt. Hon. G. Gicn- waste, remam- 

idle and their heirs during the life of Timple Andiewst trustees 

m trust to preserve contingent rcniaiiidcrs, and .iflcr ungentremam- 

tlic decease of Temple Andieavs, to the use ot the first 

I I n ^ ^ I I , dcr to the first 

and other sons of Temple Andiye-jnSf in tail male, and and other sons 

ii^dchiult ol such issue, to the third and other sons of ofT. oJ.mtad 

the tebtator*s body begotten and thereafter to be born, thc*^' 

(except Ins son Ilemy Utlr>sait Andrews and liis issue and othcraftcr< 

mule, whom he excepted out ol that demise, because an 

the testatcri 
(except hu 

eldest son,) in tail male, and if the testator should have no third son, or when hu 
eon ^, or any of his sons except //. ff. A, should succeed to a certain estate en¬ 
tailed on 7 * by an uncle, the testator devised his said freehold estate in the parisli 
of B ro his daugiiters F. and 6 • and any other daughters he might thereafter havea 
in tahe af tenants in common. Hdd that the daughters tocrit a fec» 


c-tato 
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Bio am. 


c'stalo til Tsiufoid w.i '5 It'ft liini 1 )\ his frodiathcr Urmy 
f/Mii/.V, KmjO siiLH'KsiVL'Iy III tail male, and li iho tes- 
tiitoi siioiiUl Jiiive JK> lliircl son, ui ulieii Ins *-011 Temple 
Audivx^KSy or liny other ot liis Paul sons ^ixctj't IL U, 
AmhcM^ siiul Ins i^suc rn.Llc) in iciiiaiiuler slioiilcl suc¬ 
ceed to an estaic in the paii-^li ol TAithhmy^ tntailLil on 
’Diuple An(ht'in\ hy ihr testators iiiulo Ifntn/ 
f/ii’KV’T, Esfj. Ol cillur of them tin n to taho, the testator 
dvM--ed lus'said licehoid iMiite in ihc] ail'll! oi 
hum unto his diUi«rhtois 't anrl ( hailollt^ aiicl any 

Ollier daii^rfiteis ho ininht theieillti hair, to tale as 
ten Lilts 111 <oininoM but in r.is,* all si,(.h said chil¬ 
dren should die 111 the liletiinr of Ins Xviie, then he 
desised all his said lieeliold estate ni the pail’ll! ol 
lh{(ftnm;ham to hi'i^.iii* eiid hei hens foi vwi. y^nd 
llie tes+ilfu l>ef|iieathed to his son If IJ .haln his 
chamiMid with aii oanic v(|IM s' that lu \ oidd 

assist and ])io\jdc hu In iiioll aadsi.'iis to llie nt- 

most ol his po^^el u ]ie c.ane to Ln^/nid ili, and 
lic^onciotis and tcidei to his mothci, mIio'-o wisdom 
in hiivinir Inin named ar hk^nlisin II I //^r^rz/A allei the 
tistaloi s li i( ml and iilaUiMi //lajy ( //ram/, had nl>- 
tained fox linn an 'miph c^lilo. and thctestatoi d("-ned 
that if the estate „| de\i>wd by IMr. to 

Ins hinlliei TtOiplc sho'ild ha I'uiMiliMed, lie ’’/oiild 
j>iy oII'aiN ^nvli newas so snnpU ,1 in itled 

toi, xjid 111* h (Jill so liLlle, C'^jiecialh it was an old 
family cMiite. "I'lio tMalor dun la iSIr/Zv/i/x \*j 6 o 
without lOMikin^ 01 I' ^iill, lea^inn; ins widow, 

TeitTpL A'idu^u^es Ins eldest son and hoiP at K\v, and 
IL ILAiuh etceSj juid ChaAofU and 7 ym/rzT, Ins only 
othei ehildteu, linn sinvlvni^;. *} 7 ph' ^l/nht'wes died 

ni ilie liietiiiie ol' lIic toslaturs luduw, witlu/hL issue. 

» 

the wkIow xlied on 271I1 JXcemu^t lUoa, and Fictnee^t 
Audi ii since dead. The question wa^*, "What instate 
Fiuuct:» Anhe^s dccc'nbcd, the tobtaloi's daughter, 

took 
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took in tlio frecliolcl estate in tlic paii^h of Bmlifigkam 1815. 
undi*r liic imU i 

UlIlWATT 

v> 

fj^ns Si'Vjt. for the FluiiUitU contended, thnt inns- Dryant. 
nincli .li- the tcsttitoi hud twice dcbciibeil the •subject ot 
lias den ISC by its local description, he nllerMnids 

ih'seiibed it bythelciiri “ hu said freehold estate iii 
the ])aiisli oi he lhci<l)y ga\e oiil^ the 

siiiio llutiir which ho had ^i\en beloie, ifanicb* his 
l.iii<K lisieineiit^, ty thes, and lieieditaiiients in the paieii 
ot 1 ho woid o'^tatc Miriiiiied not the 

i|iiaiiliL} ol Intelosi, but only local doscM iptioii; and as 
he had added no uoids ol liniitalioii, the daiijrlilcrs 
took onl} an estate for lilo. The coiitiii^eiicy too, on 
uhicli he intondid the est ilo Lu^o ox'crto lus widow, vas 
one which he expected to take place wiihiii theconijiass 
of a life in bjiiii]^, nninc^lv, the <icccsisCM)f Ins cliildicii: 
for it is Infill} improbable tint the festtitoi should look 
liirwaid to the Jaihiie of is<biie oi all h.s chihh*''i<, as 
an c\ont liLjIy to happen diiiiru^ lIic lifr oi his uulmv. 

No tase i'. expir^^^lc in point tlni! ivhich monies luarc-st 
l<i tli“ pieseiiU !s llary -v. JsOid f («). intGiit 

la shev .1 on this will to ^i\c the duii'^lucis luoie than 
un estate toi life. oiils of iiihei iLince miia cstlici l/c 
expiessed or supplied by n^.'cessai} mfoKnee . b'll this 
will afluid no gioiind for such an infeieiicc*. 

lie^l Serjt, coning argued that the dangliTcrs took 
an estate Jii fee. The testutor shewed in tins will great 
anxiety to exclude the hen at law. In ifliuh \ 

Juld{h) Lord //inz/ien/e, C'haiicelloi, sa\s, no ceiLain 
lule IS to be laid down for the construction of dfwisps, 
and cites (r). It is allowable to call 111 aid 

otliei passages of the will to shew'the iiilcnt of Lins 

(rf*) 3 Tfrm 83 (0 7 * chap. i. 

{1) % dtk 37 a 

Cf ll|s< 



CASKS IS 'i'UIMTV TKirM 



U JHWAI 1 


Vb 

Bk\ ^ .T> 


cLtuse. Ilm/ V. Lofd CoveuUy ib inapplic.Lblo, \oi 
tlieru the word estate” is not found on wIulJi tins 
case turns. I'hc %\ord estate is suilicieiit to carry 
a fee. Many ciicuinstanccs denote that the tc«^iatoi 
meant to give his daughters a greater estate than 
lor bfc. The probability of enjoying cm estate lor 
life would have been of very little value to tlicse daugh¬ 
ters^ though tlicy were uifants at the time of iiinkiiig the 
vmH; for tlicir estate was not to commence until altei 
tlic deatli of all the sons, and failure of issue of all the 
sons. It appears that the testator knew in wliat tenns 
an estate for life was technically to be given, for he de¬ 
vises to Temple Andienieh an express hie estate 
waste, and where he tlnnk*, jiioper to give an estate Ini 
IMe, he iilio I'ses the pircaiition inleiposiiig a tiust 
to piexf>i\ ’ coetingeat reiTiaind«-is. On ^\\o occi'^ions, 
v^ lieic he g ves L'-s ill in a 1^-', he fleMse'> by the dc- 
< eijplioii of lands and t s*'iiienrs On the thiid oci a- 
*^ion, when he meant lu rjne a ief'-simple, he uses the 
VIOld estate. Tlie v^oul said lefeis only to llv> local 
descrij^tion of the to slicv. tluit lie moans to give 

the ^anii snbjeet, but the viokI cstati* donctes the 
litv of IntelC'^t he means to give. i( his daiiglitei* <Iie, 
living his Wile, he gives the v»ife rm expiosi. estate lu 
fee- It is iir)t tlieiuloie probabl'i that he intended, in 
case his v>i(e sliould die betore Ins duuglitcis, lu die 111- 
lestulo lo the leveisioii winch v\es expcctaat on their 
supposed Iilc c-staLc. lie cited JloCy on dertus^ €if Chzld^ 
\. llotilJaU ^uid Chu}u^ti,r\^ 

Oxendofu (r) 


Lms ill roiu^. TJic question here is nut what ” 
aiibuci the tesLatoi would have made, it the parljcular 
event had been biought bclbrc him, but what he has 
iu fact declared. If ikvcrc be a case unprovided for. 


(c) Ame^ iv 1 p6. 


(а) yEajt,zS9^ 

(б) 1 rcrr^ii Repm 411. 


4 


though 
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tliougli lio hivy prmiciril for iiiniiv cnso<:, llic lioir not 
disinhoTiled, \Aliat<-vrr mi^liL hr In', personal intent 
as to thr lirir- iLwns first mqrcl that tlii' d.iufrhtcrb 
took a lor, attonvaids an cstau' 1 u!, tluvo not bciiij; 
^iillicieiiL groiiiul to maintain thr oihei, but both lie 
uiidoi llio simp difliculty, that the C'oiut is closircd to 
i]itrrpofe»e woids ^vhicli are not iound in the wdl. 
Ffi/^/ V. Covenfrii was not cited as in point, but because 
thoio iJie samp nrgmiiciit i\as used that the teStntor did 
iinr mean to dip Infcstalo, noi docs a testator often 
so mean, but the Coiut cannot by ronsoii of that 
intent multiply estates to the extent of the iiiLeiest o. 
]unpertv iindi-^posod of- Xothiiig is to bo nifencd 
fiom the extent ol llie tcs^tatoi's knowledge, as shewn 
by the eiiCLimstaiiec that the teslutoi Knew how to gi\e 
estates toi life foi lie knew also licnv to £;i\c estates in 
slijct setilcmciil, and, iii fee, he was not tnnps consiVt^ 
The tliice last tiled ioi the llclendnnt do not go 
ho^oiiil tiie goueial puiieiple- In Itoi* dmu Child 

wiK^ the Winds ail imf and tlio question 

wa^', wLctiipi (ho e woids vrii' not to liave tlicir full 
legal'inpoil, is well -e. to design ite the land. Those 
woitlx aie not iheie iisid hy way ol lelereiuc, bat arc 
fi:t»t dpscuplioii. 'riie tesLitoi gives in the first 
'vund^ that which eot^o^s tlie iiiteiest, and in the follow¬ 
ing wc^icN that wIikIi coine\s ihe lonil description - the 
lonehrsion was ine\unhli-. Ilahlfn^t v. 'Mai ten goes no 
furtlioi. So, in Chtclic^tfi v, Oxemhm^ all my estate 
Ol Ashfo7ij^ was lield to lull witliin the same principle. 
The '\ci\ U'^e of a woid of lefcrenco, is, to ^substitute it 
fo*. tile s-amc thing, i/hich w'as said before, without a new- 
enumeration. TTic Defendant's urgnment would add 
more. It IS argued tliat the word said” applies to die 
subject, and the word c&tntc” to the interest; but the 
w^ord boid*' c.annot be so severed as to stand by itself, 
being a participle. The Court cannot supply another 
object oTroforcucc tli.in that which the party has him- 

self 
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Utiiwati 

•V, 

BaYA^T. 


solfiiitcncleil. Thotcstsitor ct'itiiii'l'* In rxdutlolii^ 

y 

]icir in certain events, and has sn ex|n<'ss<.d it, hut up 
fiiithcr. the woLcI ebt:Lte %ioulil lia\c been suincient to 
liavc c^irncd n iee, if the other parts ol the will uonld 
have poimitted it; but they icpeL that iiiteionce, ami 
the Defendant’s argument stands nieieJy on the woid^ 
of the clause, and not on the gcaicial intent of llu^ will. 

f V«. «f/r. wU. 


We have heard this case nigiied, and a^e of opinion 
that J*'ialters And?eu^^y sjuubtei, deceased, the daii^liler 
of the said testator JVdldUitt look .111 estate in 

lec-snnple in the ficclinld O'^tate and pieiuises 111 tlio 
pan ill ol ninlrr v^dl. 

V. Giuls. 

A 

K. I)v. 


'M\. .hvUcc Ilralh boirif^ Absent Iro.ii ii .{inu 

did not hcui tins cubu .u^ned. 

J 


June 7 * 


CorriiiinLi. jj. Avscv. 


One ulio con¬ 
tracts to build 
a housci fur¬ 
nishing both 
timber .nd la¬ 
bour, cannot 
recover for ilie 
matCTiaU on a 
count furi^oods 
M>1d and dL- 
livLrcdith High 
by reason nt a 
clcvialiuii fium 


Plairttifl'dedal cd in his fli&t count for work ami 
Libouiy niid 111 ills lliiid for goods sold :iiid dcli- 
vcicd: liih bcvenlii count mis on an tni,imul conijuda^vf. 
Upon the trial of the cause at the CamJnnl^e spiing 
assizes 1815* Si&iatc IleaihS.^ the PLiiiitifl'pioved tli.it 
he had built .1 house for tlic Defendant, furnislung 
timber and workmanship, for which he clniincd to be 
entitled to 580/. lie had entered 111(0 awiitten nijree- 
iiicnt, that for 350^. he would find all \ioo 1 and ’•)' lar 


tbe oiigind 

jdan, tlic coiilract is 5i.[icrscded ps tn the price* 
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to build tilt* .u loid'iinr to lI ]i' ■ ^Ill'll: but boinc 

di'M.iUop liuiii tliL‘ ]il<iM li.id lui'n ..>^1 ‘rd to uiid Jii.ide. 

Tlu* l)o‘LMid.i'it Iiiid [uid him b_v .iiitciior 

pajiiH'iits iii.idi* illy o'l at'oiiiit, 18S/, ami b\ 

pa}iiient into coin t upon rht* isr, -^d, and 7tli counts 
id2/. 'rJu* l’i.iiiitifF\ witiu’-'-fs il1.1l tlic> Mliolu 

vjliio ot ilif matori.iL uas 29../, and oi tlu' \wiikniaii- 
slnp 3-^0/. I'oi IIk' iJ^-'itJuLsnl jL Wiib siihinilLtHl, tl»al 
the 'i*y-L toiilJ iu)t he i,.c(j\cuhIj hrxaii'.e llicMe i. no 
(.Itiiiu III the ilvi \ iialLun loi iiMtci i iK iomicl, and llicit no 
coiilracL Mas})i(ived loi goods sold and dclneicil. The 
jLLiy lonnd ii \eidLiL foi the Tl.iitUin^ lot 229/, subjCM:t 
10 pojiil tokened. 



COTTbriEL£, 


Vm 

AVSFXm 


71 frt\s / St‘i|i Iia\ing III teiin ohliiiaod aiule 

^ to set asnle the -lad enter a noiisuM, 


Pt/l Seijt. now sljeued eai-sc. The IMuntj/I IiaMiig 
paid 111(0 (*oiiit on llir thud Loiiiit, cannot lu-w 

ronlend dial tlieic w.i't no coi<(i.v.'L ioi goods soLI and 
dcIneK^il, and as tlir* jin\ lime >1 dam iges on it, die 
PhiiLildl IS entilkd to let.uii liis \erdu(. The Plaintil!' 
too, lurl .L light to iLstrilr; the d 1 xn\cicd to 

tlie ac<oiniL o 1 die laboni, ^^huh c*xcccdr*(l in amount 
the i\li<)le \eidiLl, and to coii^idei the money ivliitli ho 
had iovnieily hnn on the aLC'ouiit of 

die iiiatei 1 ds lie nipjht elso asciihe the inoiie^ paid 
into (.onrl to die count noon ihe topijjfi£u:i:^ctm 

^J'he oijeclioii was 

/, 111 SLi})pnit ofli s jiile, urged, that although, 
whcio llieie aie distnicL s'lbiects t>l aeeo.int, the |a i m 
who lecLives money iiu.v a^c.ibe it to whtch acec/u .1 
pleases, jet wilde money is jitud, as this was, on one 
c 11(11 e acrouiit, anting out ol one entire roiitiact, die 
pcibOii iccciv iig cannot divide the account into ^evertil 

subjects. 
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COTTEItELL 


V. 

Ap'^n. 


subjects foi the purpose of ascribing the payment to 
one of them. An entire contract inaj be, to do several 
things, as to furnish goods, to build a house, and to 
perform work and labour, yet it Is all one contract. If 
this demand had been'merely for the furnishing of 
«iiidow frames and other distinct articles, the price of 
them might be lecovcred as for goods sold .ind deli¬ 
's cred; but, though, if the Plaintiff were ]x.rmitted to 
take them distributively, there are goods '-olu and de¬ 
livered, and matenuls found, yet tliC dema.'id, aribing 
on one contract, cannot be split into several counts, or 
several actions, and the money paid on one entire ac¬ 
count cannot be applied to one part of the contract. 
Tlie payment of money into court forms no objection 
to a lumsait i* ha& no other ctfoct, than the ^tiiking so 
lauth iiioney out jl: tlic dci. Uralioii 


Gibbs C. J. Tins is a very captious oojecLoi., and 
moiely technical, but if it is a legal objection, uc .ire 
hound to give it its effect and since the pleader or at¬ 
torney has Left out of the count the woidb “ and .ilso 
fni. inateriolb found in and about the same building," 
we think It must prevail. This ]s, as the Defendant’s 
counsel urges, an entire contract to do several things 
iTUkcd up together, the Plaintiff professes in his de- 
c1ar.iliou to i^atc those things; and ns there is no mcn- 
iiou among them of materials, nothing can be recovered 
on this declaration for that matter. It is immaterial to 
consider whether the sums paid on account can be 
applied to the account of materials nr not. And since 
the modern pra^'ticc m tins court docs permit the Plain¬ 
tiff to be nonsuited, although the Defendant has paid 
money into court, therefore the rule must be absolute 
for cnlcnng a iioiibuit. 


Rule .'ibbolulc. 
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Tlie King v. Box. 




*^ 111 "' piisniiiT \\J'> triLtl anil luund guilty at tlic Old 
Jimivij on iciYi April 1815 he^oTe^CkamineJ. 

upon an iiiilic'tinunt 'nhicli cliarged that lie feloiiioubly 
liatl hil'<('ly iiiailt*, lui^'il, and countcrfeitutl a certain 
proinissnry note lor the payment of mone}', ivliich waa 
as fol[uA\-,‘ On dcniniid uc promise to pay Messdames 
Stuah WuHi', and Saiak Uotibtfii €■, stewardesses for the 
tiiiiu being of the Providetit Daughters' ^kK:lety, held at 
TMi the Hojte, fimilhfieldf 01 their successors in 

uffice, si\t3-rour pounds, with 57^1'! mil. iiitciestibi the 
same; lalue vecemd this 71I1 day Ft bimaiy 1815. 

Foi Fetii Calvet t and Co. 

j£6 f.. JoAii Fofsla^ 


Adolpfitu moved in airebt of jiidginuiit, that this was 
no proinisbory note, and the case uiis in Faster term 
aigiied before the twelve judges. Adolphus Jbr the pri¬ 
soner referred to the definition of a ]ironiissory note by 
Ulackstonc . 1 . (a). That it is a plain and direct engage- 
inciit ill nritiiig, to pay a sum specified at the time 
therein hniiteil to a person therein named, or sometimes 
to his order, or oflen to the bearer at large. The same 
definition is followed, with little variation, by the au- 
diors of several modem treatises fjb). So, another (c) 
eminent writer says, a promibsorj' note may be defincil 
to be u written promise for the payment of muiiej’ ab¬ 
solutely and at all events. Before bills of exchange 


(a] a B/. Com. 467. 

Ifi) Chitij on Btilst act edit. 
■ 33 * on Bills. 

VoL. VI. 


(r) Uujl^ on Bills, T. 


anil 


Z 
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l*hc King 

V. 

Bo\ 
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and promissoiy notes were in use, merclianls rutscil 
money on instruments called single bills, the iurm of 
wliicli lb btill extant (a), tiuit bill could only charge 
the |jcisoii iisbigning it, by a spccml pioinise indoised 
thereon to pay it in case the maker did not pay. The 
attempt to put proniissoiy notes into circulation was 
held by Lord Ilo/i C. J. (£) as a strange attempt to set 
up the lumol Ijontbard till eel abo^c the law of the realm, 
and he treated them meicly as evidence of a debt, like 
any otliei letter, but not as a eating a debt. 'Hie sta¬ 
tute 3 and 4 Ann. c. 9. made them negotiable, but they 
oue their uliole and only force to that act. This 111- 
slrmiieiit contains no one ol tlie piopcrtics of a pio- 
luissory note. Notes of hand arc frequently gi\eii to 
pHnsli oifuxrs and loll into the hands ut their succe*- 
s.ji. I'liat tuiuis no propoaiUoii applicable to this ease. 

Giimei/f Louitd Tins instiumoiit contains a unlleii 
pioinise lor ])a\iiieiit of money absolutely and at alt 
c\ents. 'Phis keep'i clear of all the c.t.ses. No particu¬ 
lar fui ni of u ords is nee cbsary. A promise not to pay (e) 
may be a good promissoiy note. If the payees are not 
rightly described, the iiiiMlcstription m.13 be 1 ejected. 
JiraviH V. I-IufrtKi'ilt u. Lord Kenijon C. J. says it is not 
necessary now to cuiisidei wliclhcr Loid Holt were 
right 111 so pcrtiiiuLiously udhcrmg to his opinion before 
the statute ut Aiinet that no action could be iniiiiitaiiietl 
on promissory notes as instruments, but that th^' were 
only to be considered as evidcniccb ol tlic debt; but look 
to die words of llic act of Anne both in the preamble and 
enactment: it is observable that the act docs not fcoy 
that a promissory note had 110 legality, but that it was 
not assignable by the custom of merchants. Iliis lu- 

(//j C' fhi If / utrj (JJ t.LiAe v.Matri/it t Ldm 

»/ c .ti u!licit Rtiy. 757. 

(t) 

% 


s rudieot 
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Mriinicnt liHori* the statute oould not be described Iii 1815. 
iin indictment for forgery aii any thing but a promissory 
note; iicicrthelcss the better opinion was, that the for- 
grr^’ of less intrumciits than deeds was even then an in- Bov. 
dictablc oiFcncc. WanTs case (a). This iiisti iiment is 
in every particular a promissory note. 


Adolpkus, in reply. No deed is made ii»ivlilch the 
void “promise” is nut introduced, yet a covenant is 
not a promissory note, neither is tliL<'. This may be n 
bond with an implied eoiiJition, a covenant vithoiit 
formalities; but it i* nut a promissory note. It L.ord 
Molt's opinion m Clctke v. Mariin [b) was law, a note 
had no legal existence vhntcvin ; for that was nut an 
action by an indorsee, but by the payee; axxAHolt C'.J. 
held he iniglit hiie recovered on tiir counts on an /»- 
debitatus assitmpsiff upon the evidence contained in tliH 
paper; but that he could not recover on it as a special 
contract by the custom of mcrcliants. Tiie terms of 
the statute go not merely to tlie t^ucstion wLethei notes 
were transferable or negotiable, but it puts them gcue- 
rully on the ground of bills of exchange itiis wants 
the simplicity of character of a proinissor}' note, anti 
tlie judgment must be arrested. 

Ciif. DC-, udt 


Lc B 1 .A.MC J. now delivered judgment. The prisonei 
WiLs tried .It tlie last session on an indictment lor forg¬ 
ing and uttering, knowing it to be forged, a protni.ssoiy 
note for the payment of money. Several objections 
to the evidence given to support the indictment were 
token, but they were disposed of b}' the Dench, and the 
jury found die prisoner guilty. Another objection wa^ 
taken m arrest of judgment, and argued before all the 

(a) 2 Lt(,Rny. i40j. S.C. 25 /r> ( 4 ) 7 Ld. Raj, 777. 

747. 

Z ? iudr'i'o 
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Tlic Kikg 


V. 

Dok. 


jiidgcfl, tiint the iruitrumcnt in question, such as it is stated 
in the iiidictmeiit, was not a promissor}' note T^ithin thff 
statute, so as to be the subject of an indictment for 
ibigmg, or uttering it, knowing it to be forged. The 
objection to this instrument was founded on tins cir¬ 
cumstance, that it appears to be made payable to two 
ladies, describing them os strninidesses of a provident 
society, oi” their successors in oflice; and that this so¬ 
ciety not liciiig enrolled according to the statute (a), 
this note was not capable to eniii'e to their successors, 
and WHS not negotiable. The judges are of opinion 
tliat this IS, us stated on the indictment, a valid promis¬ 
sory note within the statute of G. 2. It is not neces¬ 
sary that such a note sliould be 111 itself negotiable, it 
is sufficient, that it should be a note for the certain pay¬ 
ment of a sum of money, whether negotiable or not. 
And though these ladies were not at tlic time legally 
stewardesses, yet it was a description by which tlioy 
were known at the time; and though they could not 
legally have successors in office, yet, in case of their de¬ 
cease, their executors and admin istratoi's might sue, and 
they themselves, during tbeir life, might recover on it. 
Tlierciorc it is an instrument capable of being the sub¬ 
ject of forgerj’, and thcic is no ground to arrent the 
jiidgnirnt; and the Judges are all of opinion that the 
conviction is right. 


(fi) 33C.J.r.:34. 


END OF TaiNlIY TEX.M. 



CASES 


ARGUED AND DETERMINED 

IN TilE * 



Court of COMMON PLEAS, 


AND 

OTHER COURTS, 


IN 

Michaelmas Tenn^ 

Tn I he Eifly-uxth Year of the Qeiga of Gkorge III. 



Hr. WES Mott. iVw, 7. 

Dalby V. Same. 


^IIE PlaiiiliUk became the Defendant’s bail to the The Court will 
shciifF in iin action at the suit of i'leldt and being 
siicfl on the bad bond, in November 1814, compromised 


by pacing io£. in tlicpouiul. On Januatif 14th, 1815, ground that 
the Defendant was declared a bankrupt, and on the 
21st January was orrestotl at the Phuntifls’ suit, (the which they 
time of commencuig which did not aimear,) to recover '’"I* “ 

^ ney paid for 

their principal^ 

who IB a banknipti by hw Burcties^ who there fo re might have proved under the comr 
muiion by 49 G js r. vzi. j. 8. 

Bail to the ihenff are not sureties withan the statute 49 < 7 . j- e. lax. j. S. 



the 
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HEW^Ed 

V 

JHott. 


tlie sums they had paid as bail. The Defendant on 
13th Muy 181S, obtained bis certificate. Onslow Scijt. 
stated that the Defendant had given bail to the pre¬ 
sent action, whom he moved to exonerate, on tlie 
ground that under the stuL 49 G. 3. c. 121. 5. 8. the 
sums paid by the Plointifli. might be proved under 
the commission, and 'u ere therefore barred by the cer¬ 
tificate. The circumstances therefore furnished a ground 
of defence to the Defendant by way of plea.puis darrein 
rontinuanee, and where that was the ease, the Court 
vould equally, us in the case of a defence by audita 
quereldt extend a summary relief upon motion. 

77 te Court held that the title of the Ixiil to relief was 

no means siifTiciently clour to induce thorn to decide 
the case upon an extra judicial motion, thereby leaving 
to the Plaiiitiir no .ippcnl by 11 writ of error: if the 
liii'.l thought they had any ground for it, they must 
pursue thLir regular romedy. 

On the 7th of Niwembcrf the Plaintills ha\nig ob¬ 
tained judgment, the Defendant vtas rendered to the 
Fleet in disdiurgc ol his bad, ,md OndiAts Serjt. in thij 
term obtained a rule nisi to discharge tlie Defendant 
out of custody, upon a statement that the PlaintilTs 
paid the money uflcr the Defendant hud become a 
bankrupt. 

Best Serjt. on a subsequent day sheued cause against 
the last-mentioned rule he contended that the boil 
Were not, witlii.i the act 49 G. 3. r. 121. s. 8., at the 
tune oi the bankrpptcy sureties for or liable to a^y 
debt of the b.niknipt, they were only bound for his 
appearance. 

The Court Interposing, callrd on Onsl(rsi to support 
his rule, who contended, that liioiigli the bond was 

4 eon- 
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v.'oiidluuiitxl only for thr nppo'iriince of tlie Ocfcndiint} 
yot the Court \voiild look to its practical efTect, wliicli 
uiih to make tlieiii liable to itie debt, inasinuch as the 
ball liasc no powci to lake .mil ri*ndor the De- 
lonikuit, but it hu d'l not appe.ii, tlie bond is tbrlo.lc'd; 
.uid tliercibrc, tliough tluy aie not in terms sureties toi 
tl’c debt, they are liable to the debt.” Hie st-itnte 
intended ^ liability bdoie the bankiuptcy) amd a paj- 
nieiithub'^eoueiit to it^ both of which wcie here found. 


1815. 
Hew r ■ 
Mon. 


Cnuus C. J 'riie counsel lor the Deieiuhint has 
jiuL tlu^ on the uni} ground on which it could be 
iilacecl, but we Jo not think that bail to the slieiiff can 
111'Mirctic^ loi the parties under the meaning ol tius 
act. ^I'lic kability !:» to the sheril}’^ and the conditioa 
iKi lor the ]3oieiidaiit’s appearance according to the 
exigency ot the writ. Nor is tins uur opinion only, 
but WG Iiiue coiiiiiiuiixuitcd with the Judges ul the 
Court ut King’si Ueiich, and ihey are uf opinion with 
us, that thiis IS not a biuelvsliip within the meaning ot 
Uiis act, anil the inle on boLli actions must thciefore be 

Discharged. 


TILIlJL^Ll^GTON r. Hobsov. 


aVcti> 7 b 


()Ni: groiiiid on which On<tlo-^ Seijt moved to set a notice of ite- 

.liiidu :i (Ic'cku.itiun foi inc"ul£iiit\, ivjs, that the claratioii needs 
... -I 1 „ not to state the 

notice ot declaration did not .ippiiso the Defendant of jimages laid. 

the .mioiint of tbc damages laid. The Court, atler 

hiqiiiiy of the olTicers held that it wna unnceei.'.ary to 

iiiciition the iLamages in the notice of declaratjon, sikIi 

a practice nciei \ct having l)eeii ho.iid ol. 

Rule tHii<,i'd 011 tli.it point 
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,i/ 


ZVTov. Sm 


Dauhuz V. Mohsiiead, Bart* 


Tt 19 m derencc 
CO an action 
on a bill of 
exchange^ that 
the FlaintifT 
sues in trust 
for an alien 
enemy. 


% an action upon a bill of exchange for 
drauii by Sir tToAn Mmshead^ Bart, de¬ 
ceased, at Verdiiny wlicre lie lind during the late Tv’ar 
been dotnindd by the French government, and accepted 
by the Defendant, Ins son, in favour of Borau 
and iiicloiscJ to the PlniiitiiH Upon the trial «)f the 
cause, at the sittings at Chaldkalt after Fwmty term 
1815, before G/ft&c C. J., one line of defence taken, and 
proved, was, that as to all the contents of the bill, ex¬ 
cept 80/., the Plaintiff was only a trustee (or an alien 
enemy. Gihlis C- J , without pronoiincnig wliat would 
become of the money when recoscicci, and w'hclliei tlio 
crown might or might not lay hands on it, thought tiio 
PlaintifFentitled to recover the whole amount, and the 
jury arcordlngly found a verdict for the Flaintifil 


wi 

202c2., 


Tjens Serjt. now moved to set aside the verdict, and 
have a new nml, not inpugniug the direction of the 
Chief Justice, but upon an affidavit that the bill was 
given, as to all, except 80/., for a gaming debt, but 
his tilTicLtvit stating oid^ information and belief, and 
tlicrc being evidence that tlic Plaintiff had by letter 
:u»kccl for time, and been iiidulgctl for several }cars, 
the Court 


Hofu^cd the rule. 
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E\ud t'. 'Wal.ii. 


iVtfv. 8* 


AUGII^tX Scijt. moved to set aside a wi il oi capias I** comninri 
lui a buppobud iitejrularUy, wliieli was, th.it the 
year was stated in lij^uri's, and not in wciulsvat length, tobcvxpn.-s'^cd 
Tills liatl been hold latal in the c.ibe ol Ciit^aH v. ** 

Lee. (rt) ^ 


J\’j Cmiarnm The lilstoiy of that cose that this 
Court iulloivcd a piciious decision of the Court ot 
King’s Beiicli to tlic same elleLt(A). but thiit case has 
since been oveiiuled. The JLuJgi*s ol liutli CouiU 
haic met, and couKuloied tlie c|ucstionj and are ot 
opiiiiuii, that it js not iiecesmny that the your should be 
expressed Jii wouls at Iciigilu 

Uiile lolu^f-tl. 

(rt) V 6 ; I- U S i Ut \jtp ^ ami y. 

Pineiov. Hudson^ i JIJiii/A Sti^t unti, v 652. a. 


IIuooksby, Clci'k, r. Waits. 


^CVm 8. 


''piIIS was an uctiuii braiiglit to rccovei a sum of Apanchioner 

money due as a cujiipositiun for tyllicn due to the '""I' 

Plaintiff' III right ot his benefice, and rctauicd by the the parson one 

Derciidant. The Plnintifl' proved an account settled *“* 

between the Defeiuliiiit and himself for the precediii/r 

year, wlicrcby it tippcnicil that the Defendant had j>aid thecompo- 

luoiicy for the several t\'thcs of dial 3'ear, whicli was 

' •' ^ ’ set up as a de- 

Fliuc to an 

action for the next yearns connposiDon^noneyi that the Plaiatiff is jummacith 


sufficient 



CASES IN MICHAELMAS TEilM 




BjiooKsin» 


Uerk, 




buiTicicnt to raise the inieicnce tliat a conipobition 
sistvdi and there was no proof oi any notice to deter-* 
mine il. The defence relied on wob, that the PJaiiitiif 
Inul obtained possession of his benefice by simony^ to 
wlijch he was liiniscit u party. But Lf>JilancJ. re¬ 
jected the evidence of tlic simony upon the ground that 
there had bi'en a composition for the tythes between the 
Flaiiiiifi aKd the Defendant, which w^ns not yet deter¬ 
mined, and the verdict passed for the PlainliJll 


S/irp/mtff Sohcitoi-General, now moved to set aside 
the \crdiLt, and have a new trial. Accoidjng lo many 
autlionfies, (which the C*oiirt relieved him fioin citing, 
iLs being clear law,) tJir sinioiiy would be aii answer to 
a suit lo tylhca in specie, oi U> uii .ic tioii loi not selling 
o^it Lathes,and nn wUlioii ha nioneydiie upon aconipo- 
sLlioit could not upon puiiuplc he (hstingLiished from 
the two former Ami the principles winch go%ciiKcf 
tlic case of Cool v. Ijnxlcy^ 5 licp. 4. in an .iction 

loi the use and occupation of glebe lands, could not be 
cx.tcndc(l beyond the case ol land, to which tythes cunlil 
not ill nil jioinls be assuniLatcd. 

Giuus G. J. I :im of opinion that the decision of 
the learned .lodge was pcrk^lly right, and that tlieprc* 
'>ent cuic IS not distinguishable on principle iioin Uie 
ease cited ot u$c and occupation for glebe land belong¬ 
ing to a benefice to which the lessor had been sinioni- 
acally presented. The Dcfeiidaiit m this siction lias 
undci taken to the PlaintilF, that if he is permitted lo 
retain his tythes, he will p.iy the PlaintiJF a competent 
Slim of money 111 lieu of them. He has been pcTinittcd 
to retain them, and when he is called upon to pay the 
piujic^, he carps nt tlic PlaiiiUff’s title to the tyllicb. 
The HiiM^cr to the objection, 1 think, is, tli.it tlic Dc- 
/eiidafit lias ciijojcd Lite coiisideratioii and hud the full 

benefit 
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benefit on his side of the contract, and that the Plauitifl' 
]> therefore in like imu nrr entitled to clium the benefit 
of Ills bai^n. 

J'nle rcll 



DnooKsni, 

Clerk. 

V. 

Wvi IS. 


Ex parte BoNNnt. 


V 


‘I^UIllNG the whole o€ JSastei term lUi; notice Ii.id 
been iifHxcd on the outside of the Court ol C'oin- 
! icn Pleas, and left iit the otlier places directed the 
I ule of Court of TVin. term 31 tr. 3. of Mr. lionnet^i 
intention to apply for admission ns nri nttomei' of this 
court in the ensuing TnmtyXjcna. Some doubts which 
had <irisen whether tlietcrin of his ser\'jcc was sufTicicnt, 
were soNcd upon appIic.ntion to a judge at cliaiulM.) 
but not until li was too late fi^r linn to obtain hjs ad¬ 
mission in Ti tQvm. Z^n/Serjt. now moved that 
Mr. Bonner might be admitted in tliis present term, 
upon that notice, uiging that tlic lule did not require 
rhe notice to be affixed during the term iiiiniediulely 
previous to the term of admission, and that it had there¬ 
fore been substantially complied wdth, by the iiotuc’ 
^iven in Easter term. 


I lie notjrc oc 
iiitciitjon to 

for ajil* 
nti&sKiTi as an 
atcorjtcyi re¬ 
quired by the 
rule of CuLirl 
I'n^ leriTi 

II pinii<it 

be gi\cn dur¬ 
ing the term 
next imme¬ 
diately pro- 
i.ediDg the 
applKaiiqti. 


Gibbs C. J. Hie intent of the rule was, that if any 
person, knew any reason why a person applying to be 
admitted as an attorney, was improper ibr that aituj- 
Cion, he might has’C an opportunity of staling it when 
the objection could be effectual. Any one who wished 
to oppose this gentleman's admission, would be induced 
by the notice that was given, to watch for his applica¬ 
tion during tlie whole of the then next succeeding terra, 
and fimlin!' that no attempt for admission was made, 

lie 
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i8i5 > 

r.x parte 
ISoswfu 


lie wouI<] conceive the whole matter to be at an end; 
Ills vigilance would be eluded, if the gcntlcmnii could 
be admitted in a subsequent term. 

ll£A'iJi J. It would be n dan^roti^ precedent. 


The rcbt of the Com t concurred in 


Kefusing the Kule^ 


Kov 9- 


Kojiivsox r. Cook. 


If the plain- IN reploMii, and isMie loiiird on a plea of tender of 

tilT’s counsil j jjjjjj- ^ lent, fho PLiintill ’'i evidence 

acquieacex in I'l i# ¥ % ^9 ▼ 

the Ju'igt'a before at then oi < c ^/^J iMiHihn ^ assizes 1815, n n<«, 

ruling at the tlmt upon the hiiidlord'scntcniifr the* ]lou^e^^ itli :i baililF^ 

tl!!^Defendan^ tenant went up stalls, and loluiiud Midi two bark 

takes a \erclict notes, often poiiiid> und two pounds, .uul two guineas, 

-votlioiit going ]|0 Ijjh] oh h table herorc the lessor, summu, “There 

the PJaimifT is 30UI lent, take yoiii lent, and give me my change.” 

Mill not he After a litllo hitcnal, he procliieed .i receipt foi KiikI-l 

lord’s piopciU-tav, and saul that amount must he 

for a new trial dediictcfi, iiiid acldwl to the change. 'J’he lessor • tated no 

manner of tender, but after tlie money 

tion. liad Inin un lioui on the table, went away w'ltboiit 

Atcmlcrofa ]j|s bailjH* niudc n disticss. For the 

larger sun, tx r 1 1 

quiring^ Large, Ucfendunt no ohjeebon was taken to the sum being 
16 not a good partly in bank notes, but it was objected that no 
Imai?er**sum. tender was provc'l; first, because the preasc sum was. 

A plea of not tendered, nor could be had, unless the lessor 
tend^of half a ^ change, which he was not bound to do, 

year s rent 00 , 

•imply, H not Beitejbee v. Davts {a); for if he might be required tu 

supported by 

evidence of a tender of the half-yeu^s rent, lequiriqg the ksior to get chai^ and 
pay beck the property-tax. 

(o) j yo. 

give 
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give chan^'o for a two pound n.utt\ so miglit he for a 
note of 50,000/.; secondly, tliat the qualification sub- 
jciiiiod to the tender lx‘tbre the .• jsor liiid accepted it, 
made it a tender, not of 12/, i c^., us a^ erred by the 
}jle:i, but of 12/. i os. deducting the pi upert^ -tax, and so 
a fatal \.*inancc. The counsel Ibi the Plaintiff suggest¬ 
ing no other distinction on the first point between the 
case cited and this, than that there the nioiicy was iit 
tiic hand, and, here on the table, DuUas> J., thinking 
the Iniahly of the iiiriiicy iiiiinuterinl, held both ob¬ 
jections valul, in which the Plaiiitiff’s counsel ac¬ 
quiesced, and a verdict passed foi the Defendant without 
the latter going into Ills case. 



Rouinsox 


COOKa 


lle^Jiood Serjt. iiom nio^ed to set aside the verdict 
and have a new tiial, npuii the ground thiit the tender 
of u gi eater sum was u guud tciidei fc>r the Icsb. 
//We'h eiLse (a) luul, he said, been iniscoiiceived by 
fji' JtlciNC J, m the c.isi* cited, lur wluMe the tender 
was oi tuo Sj^atusA double pi&Loles, Jiul ll\u ishilliiigs 
in S/Mni:tk siher, and the re&idiiti oiiK oi tlic 25c/. 
in Ailvet, It was iiiipn^siblc tlcit the party sliuuld re¬ 
ceive the precise sum ol" 250/ Mithout giving ehange, 
^et the thud icsolutiuii is. that il 11 muii tciulers mure 
thnii lie ought to p:i\, tlie tender is good: lor omne 
tnaju^ coniimt in lumus, and the oilier ought to ac¬ 
cept so much as is duo to luin, qrMthfo plus Jti quam 
ficTi debel^ vtd**fin eham tllud Jieil quod Jucitndwn esi 
lit in majo 7 e Munmu contawlui 7/11/10;. 

The Coiat inclineil to think both objections good^ 
but peremptorily refused, after the points had bc>cu 
abandoned by the PlaintilF’s counsel at the trial, and 
the Dcfcnduiii thereby precluded from going into his 
caM', to permit them to be now even mooted t and 


s C4 Its £im 


Cfiambi e 
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Robinson 

V- 

COOKb 


niePlairtifr 
having one of 
several ware- 
housesf next 
but one to a 
boat-builcler's 
shop whicli 
took firop on 
the same evoii- 
after rhit 
fire was appa¬ 
rently exliii- 
gimhixSi 
inMniclionsgby 
an oxtraor- 
iliinry convey- 
ance^ for iii- 
sunng that 
w^archousc^ 
then having 
others uniii- 
Buted, but 
without appriz¬ 
ing the insurers 
ot the oeir i*~ 
bonnng lue 
'1 hough the 
term*! of insur- 
rance did not 
cxuressly rc- 
ijUirr* the com- 
municatjoup 
held that the 
roncealment of 
this Fact avoid¬ 
ed the policy. 


C/ambteJ. obscrseil t]iat tlie plea stated a tendt'i ('* 
tilt* wholr; the tender proNcd was of tlic whole Tintmy 
the property-tax. 

Rule 

Conjet Ttnekler v. Prentice, ante, iv. 549. 


Bute t. Tukneii and Otheis. 

was an action of covenant brought against the 
diTL’ctoTs of the PJicemx Fire Insurance Office upon 
n polity of insuramo, dated tkc 25th Jidy i8i4» ef¬ 
fected by the PluinLiir ou j certain warehouse m Heligo¬ 
land. The policy referred to a letter of the Flainti[F*s 
ui iiiXi July 1R14, containing the in«tructionB for the 
iiisar.nicc and trrtaiii cuuditioiis to the policy annexed, 
amongst which was, that if any person should insure 
his buildings or goods, and sliouhl cause the same to be 
described iti the policy otlierwisc than as they really 
were, so as the same were cliarged at a lower premium 
llinn was thuieiii proposed, such insurance should be of 
no force, and that persons lusurcd should give in a par¬ 
ticular of their losses, signed, and verified upon oath ; 
and if there appeared any fraud, or false swcuiing, the 
claimant should forfeit Ins claim to restitution or pay¬ 
ment. The Dflcndniits, atnorig several pleas, pleaded, 
adly, that iinmediatcly before and at tiic time of the 
writing the I'laiiitifF’s letter ritctied to in tlic declara¬ 
tion, to wit, on M\\\Julj/, the warehouse in the de¬ 
claration mentioned, and the mciehaiulixes contained 
tlicreto, being the prcmice;. intended to be insured by 
the policy, were in iinininent peril of being coiisumixl 
by fire, which the Flniiiti/1' at tlie time of writing the 
letter very well knew, that the policy was effected upon 
the ropresciitalion conuiiucd 111 the letter, but that tlic 

I’Jjintid 
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Plaintiff' Ir.iiiduk'iitly aiul deceitfully, and with intent 
to induce tlic Defendants to effect the policy, before and 
at (he tunc ot effcctniir the same loiicckIciI from the 
Deteiidaiits the fact that the premises weie in eiith 
peril; by reason of which conceidment the DeiendaiUs 
.iioired th.it the policy was void. Xhe Plaiiititr replied, 
that at the time o( writing Ins letter, he did not know 
that the premises w'ure iii iinniineut danger of being 
consumed by lire, uiid did not fraudiiicntly and deceit- 
tiilly, and w itli intent to induce the Defendants to effect 
the policy, ciiiiical iioin the Dcteiidanls the fact that 
the pic'iiiise-i w'cre in siich peiil The Dufeiidautsjuiiied 
I'i'iie on this leplication. The cause was tiiod at Guiiti- 
/fc//, at the sittings nlier 'I'liiiifi/ teiiu 1815, before 
(' . 1 . It aiipeuied that the Pliiiitiir was possessed oL 
two w nuhoiises at IT-liy^Uumi, one of which was scp.i- 
lated by only one oliii 1 liiiildiiiir lioin the woikshop of 
a boiil-binidi I, whoieiii a file hioke out alioiit 
■'C'leii o’cluik in tlie evening of the 11 ih ot Juh/. 'J liai 
file, liowevei, was .ip|jaienLl\ e'>liiigiiisIiLsl 111 Jiall .in 
liuiii, and four jieisons weic i iiiployed by the Phnuldl, 
who w.is .1 iiiagistiate tlieie, to w.i[cli iluiing the night 
k’st the file should again bieak out. The Pluiiitjll on 
the sLiiiio evening wiote the letlci leteiied to in the dc*- 
claiation to his agent 111 Lonthu, rcqiiesLiiig iiiiii to 
cffc'ct the insurance against file iur three months, oi 
400/., upon the Flaiiitift'’s warehouse. No. i. situ vie on 
the South quarter of tlic lowei town, hot ween the w.iie- 
iiousc ot Mr. John Leader to the South, and tliiit of Mi. 
bticolaui Peter Krofin to the Nui tli, as also upon the 
coffee 111 casks and bags tlieii sboicil in (he s.iinc ware¬ 
house, value 3500/. The mail fin Ert^latid w.is to sril 
that day, and was then closed, but the PlaintilFpic- 
cured the master of the packet-boat to Luke tlic luttci 
With liuii, a'ul put it into the posL-oflicc .iL CmhaLen^ so 
that l!ic IcLlvi \\iil Hdi^oUiiid Alo. late Iiniii on llie s.iijii 

ni'dii^ 
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i8i5> nighty and it reached JSjigland by tlic same pachct on 
the 24lh, and llic Pluiutiif’s ogenty on the fiillouing 
cluyy cfllctcd the pulley in question. Early on the 
Tlhn£h. morning of the 13th a fire again broke out m the work¬ 
shop of Jaspet the boat-builder^ and consiimed the pre¬ 
mises insuied. The jury acquitted the Plaintiff oF any 
finud or dishonest design, the fire being iipparcntly 
extinguisl)cd when he ordered the insurance, but 
thought that the circumstance of the fire on the 11 tli 
ought to have Iiccn communicated to the Defendants 
who without tins information did not engage on (aii 
grounds with the Plaintiff^ and for whom, under these 
iircumstanccs, they giiAc their verdict. 

/>//« Sei|t. now luoTcd to set aside the vcrdirt and 
have a new tiial, hut tlie Court 

Refused the Rule. 


A'ot'. 9. 


Smith v. Biiown. 


WTiere pcoils, •iSSUMPSiT* 'Ilic Plaintiff in his first count dc* 

consigned to cl.ircd, that ill cijiisiduriitinn that the Plaiiitilf would 

an agent to be 

Hold on com- coiisigii to llio Deicniinnt at Unstol eel tain denis to be 
mission by a jjy Dciululant for the Plaintiff oil cninmission, 

stTl^^ams^he til® Defendant undertook to sell tliem, render a just ac- 
absolut' on- count, and pay ovei the proceeds, and although tlie Piain- 

l^vcTieeii***™* ofterwnrds consigned, ajid the Defendant received, 
shi|iped and tlic guods Oil the terms aforesaid, and aflcrnards sold 
dispatched, iJicin and received the proceeds, yet the Defendant liad 

>etarnved, not rendered an account, or paid over the proceeds, 
the consignor, 'Die second count stated, that in consideration that the' 
pending the Rlaintiff w oultl consign to tlic Detbndarit at BrzUol cer- 

^o}a2Cfma^9 ” 

in pleailingt 

M J1 d»cnbe l^e tending them as a thing future and exrcutoiy. 


tain 
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tnui (kuU ill the bliip Maitj Aiw^ iii order that die Do 
fcndntit iiu^lu dispose of the same tor the PlaintitF tor 
comiiiis^ion, the DetiMidniit iiiiLUitook, tJiat directly the 
Ma} 19 ^ hui '•lioiitd hu\ e ai rived at lit istol with tlie goods, 
he MOiiiil AMJtc to tlie Plaintitr b} the ^nme day's pojt, 
\Uien lie, iho T’lainlilU might diawa bill oi exchange on 
the Deleiidnnt loi ^joo/. on account ol llic goods, and 
iM>iild Hi (ipt llir'sniiics oi, il if would beany advantage to 
the PKuiUdU woulil t Mitl eiid to the I’hiintiira ^liort 
d itc^ bull Li 1 lull: that flu PlaitiUlVdidallerwiiids send 
file goods to tlie Dcleiidaiif at bv iho 

to be Mild on coinniissiuii, that the »hjp aimed) and the 
Deiendaiii 1 e( ej\ed ihetn on liiuse terms, but that the 
DeJoiuhinf did not wiilo to tin J’laiiiliirpiiisuaiit to his 
iniJei taking, that thcieupuii llte I’Lnntjfl on 23 Vir^- 
t r bn diow a bill on the Deleiulant at two inonthb’ '^iglit 
loi pavable to the PLiiiiuirs older, and picscntcd 

It tui accoptaiice, Imt thal the Deleiidant refused to ac¬ 
cept. The thud count statc^l that in eonsidoratiou that 
the PhiJiitill would consign the cleals to tlie DcrciidnnL 
to lie soJd on coiiiinibsion, llit^ Dcleiul.iiil undertook, so 
soon he sliould lui^e rcccucd the deals, to accept a 
bdl to be driLUii b\ the PlaiiitifF on the Defendant ior 
fiorf. Dll .ictonnt ot the goods, that (he Plaintiff Jiftei- 
coiifigiipd the goods, anil the Dcteiidant nc- 
(. ())tcil l liom on those terms; that the Plaintiff thereupon 
on 3 ( Nvvet-ilrcr drevr on the l^cfcndniit at tv\o months’ 
sight I’ur 589^. to his own order, and presented the bill 
for acceptance, i^hicli the Defendant refused, the IbuitJi 
count alleged that in consuTeiution that the Pinintiff 
had consigned to the Defendant at Bris/ol cei tain goods 
to be sold on cominissioii, the Defendant undertook to 
accept a bill to be drawn on him by the Plaintiff on ac¬ 
count of the goods, or to return such bill within a reu-' 
sonable tunc, that the Plaintiff caused tlie goods to be 
delivered to the Defendant, and that Uie DeTcndant re- 
V0L.VI. A a ccivcd 
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rcjicd ihcni uii those icrins; tliiit the tliew uii 

the Deleiidaiit on account for 589/. and presented tlie 
bill iur oLceptauce, wlnji the Defendant rcfnsedi 1101 
uuiild he ictuni the bill a 1 thin a reasonable time. The 
filth count avcired that in conbideration that the Plain- 
till h.id shipped and coiisijirncd to the Defendant the 
{roods to be sold for commission, the Defendant under¬ 
took, in a reasonable tunc after lie should have received 
the goods, to accept a bill to be drawn 011 him by the 
Plaiiitid on .iceuiiut thereof^ to wit lor 600/., that the 
PlaintifF caused the goods to be deluercd to the Dc- 
lendaMt and on 23d November drew nii him at two 
inoiitlis’ sight toi ^89^ and piesentetl the bill for .ic- 
(eptniice, but although a lea-soimble time for accept¬ 
ing had el.ipseil, the Defeiuhinl would not accept. Tlie 
sixth count was toi not aLcounling and I’a>i’ig over the 
{iroceuds «ii the sale The cause was tried at the sit- 
tiiig^i alter '/'itmfij teim 1815, before Gibbs C. J. at 
GiultUitill, when the Plmiitiflj who resided in hondoHy 
piuved, th.Lt being in liie habit ol cmplo^uig the Defen- 
d.iiit to sell goods lor him on I'oiiiinibSion at Bristol, and 
having ii'(CM\ed Ironi him mtoiiiiatioii that he hud the 
opjioi Iiiiiit^ of disposing of a caigo there, he shipped 
tlie deals to the Defendant by the ^lai if Aim, and on the 
3ibt Ottubet wiolc to him inclosing the invoice nml 
bill ol lading aiiiounliiig to 721/., ami addexi, I want 
Ooof , and would thank yOii to remit me any thing 011 
Itoiidon that would come due about tliiec months If 
not, I will draw .it (hat time 111 manner as beibre." The 
Deleiidant on the 7th of Novembei wrote iii ansu er, 
that the PlainLi.f ** should not ask him so to do, until 
tlie deals-weic umvesJ, when the PlaiiitifFmight depend 
oil the Defendant's punctuality, and giving him every 
support 111 his pow'cr ; and that the moment the Meo •/ 
Aim urrued, the Plaintiff might depend on hearing 
from hiiu.” The PlaiuiilTon the nth “ requested the 

Delond int 
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Dt-'foiiJaiit uouUl iiilorm liiin, nhtillm lii‘ would remit 
tlie 6col., or, if ihc PlainLilF uiit;' *' diaw oil liini fur it 
on tlie Hriual of llm She h id s.uluil fioin Lon- 

don on zd iijitant.” TJie Dctciiduiit on the i2th re¬ 
joined, that <' he nould, directly the Maiy Ann lurivrd, 
write him bv the same post, when the PlaiiitifF might 
dr.iiv on liini, or, if it would beany advantage to the 
Plttintiti^ the T^ctcitdaiit would get him n ^lurt dale 
blinker’s biLL’' 'Hie Plaintillj in consequence, on the 
Z3d of November drew on tlie Defendant for 5 Bp/. p>i>- 
able at two months after bight to the PiaintiiT’s order. 
Tills bill was prcbciitcd foi acceptance on the 24th, but 
the Defendant, after keeping it till tlie loth of Uerrmbei, 
relu&ed to accept it, upon the ground that the Plaintiff 
liacl uvei -di awn Ins account w ith them b3’' J03/. 14s, ’jtl , 
and fur the same rcabon refused to re-dclncr the deals. 
Tin* Matjf Ann with the dc-als airived at JinsJol on 
4th December. After verdict foi the l^Liintilfj Dal Sjcrjt. 
DOW moted to set it aside, and .enter a nonsuit, upon 
(he ground that the ciideiiLO ol these lcttei!> <hd not 
prove the conti act staled 111 any one ol the coiiiitb. As 
to the promise, that when the Mati/ Anti arrived, the 
Defendant would let the Pluiiitiil' know when he might 
draw on him, there was a fuilhcr act to be done by the 
Deleiidant before the Plaiiililf could draw on linn, 
namely, to Iik the time wleni the bill should be di.iwn; 
and if the Plaintiir I’oniplaincd of any bieach in that 
re-peel, it ought to ha\c been of Ins oiiiissioii to 
that time. Next, il tliere were proof of .1 promise to 
accept any bill, it w as not to accept a bill at two months* 
Hght, but a bill at three months from the arrival of the 
goods in Bnslol, as was mentioned in the letter ol 
31 st October. Next, if there w'ere evidence of a contract 
to accept a bill at two months* sight from the arrival ot 
the goods ui Bristol, neither ot the counts correctly 
described the consideration of that contract. 1'or the 

A n 2 considcr- 
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coiiMdcration in the 2d and 3d counts 'nns described to 
bci that the PlaintiA* Mould thereafter send the deals, 
whereas the evidence mus, that he had then already sent 
the deals; there was a material disliiiLlion betMecii a 
consideration executory and executed, and the Plaiiitin’ 
had before the writing of that letter actually dispatched 
the vessel from London and done m cry thing which dc'^ 
pended on him for delivering the goods to the Defend¬ 
ant. The fourth count averred a promise to .iccept a bill 
at two months’ sight, for which tlieic was no finindatiou 
in the evidence, and to both the fotii th and litrh counts 
it might be objected, that the promi<<c proved was in 
the alternative, either to accept a bill ot exchange, 01 
send a banker’s note; and these counts do not state 
that alternative, which is necessary; for otherwise, if 
the Defendant had sent a good banker’s note, it would 
have been no answer to the charge contained in these 
counts, though it would be a complete answer to the 
justice of the PlaintifF'a ciso. 


Glass C. J. It requires some attention to the letters, 
witli reference to the declaration, to see whether these 
Directions have or not any foundation. The first ob¬ 
jection IS, that the Plaintiff has mistaken his course, and 
sought to lia>vc a bill at two months’ sight, whereas he 
is entitled only to a bill at three inoiiths, or to a bank 
cr’s bill. The truth is, the Defendant being a crechtui 
of the Plaintiff’s, got the goods into hts handi, holding 
out to the PhuntilF that when he got them he woultf 
give him an ac'cptancc; but his true object was, that lie 
might get the goods into liis hands, and retain the pro¬ 
ceeds towards his debt. This is in evidence; fui when 
the bill is offered for acceptance, tlic Defendant docs not 
object to the form of the bill, but sa^s, the Flaiiitifl'owes 
me more money than the amount of the goods. 'I'lie 
first objection is, that there is no contract to accept: in 


I 


answer 
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nns%or io llio PLiinlill'\ liller, iho Dolmil «it vi\s 
\vlicii the ^oo(U come, \ou in uii me/' ^U>jch 

in all ineriaiihie tlut if the Plain- 

tiff dia^v-, the- l)cfend.LJit imII accept the bill. Ilic 
2d objection is, that (lie coiitiacL is lui accepting n lull 
at three immths. this onginates in a ini!iU.ndor&tunilmg 
ot the letter of 31 si lur the PlainlifF tlien sa\», 

remit mo any tliuig on J^Ndon that im 11 lieconic due in 
about tlirec months. The JJcreiidaiitV counsel ingeni¬ 
ously transfers this I0 thri'c inontlis after the arrival of 
llic deals, hilt that is not tlie intent. This is a request 
\\Iiich vvas lu'voi coinplxcd uith, to bend to the Plaiiitiir 
lulls d\io It till TO inoiuhs fium the date of that letter. 
sO that the bill ^\hicli nas drawn at two months’ sight* 
.iTid \ihic 1 i, fruiii the date of the arrival ot the deals* 
Mould not be due till the 7tli ot Ffb? uary^ ialls due at a 
later jiciiud, and is thcicfbrc more lavouniblc to the 
Dclcnd.iiit tiriii would have been the bills spoken of in 
this letter, wliiih were to have only three monilii to run 
Iroin the 3 ist oi Ot/ohn* ISo tliere is no defect in the 
substance ol the PlaiiitilT's request. But it is said^ there 
is iiu cuiinL w'liich 1a}s the coiitiact ns executory on the 
part ol tlic PliiiiiLiffl It 19, however, clear, that the 
Plaintiff is continuuig to send these goods, up to the 
time when they get into the Defendant’s hands; for up 
to that time the Plaintiff has the control over them, and 
is therefore still sending them. I am by no means clear 
that the Plaintiff may not recover on the 5U1 count, for 
the letter says, directly the Ann nnivcs, we will 

write you by the same post, when you may draw on us* 
or if It would be any advantage to you, we will get you 
a short date banker’s bill. ’Fhe option* which it should 
be, was tor the PlaintiffI But the breach is complete* 
by not writing immediately when the cargo arrived, and 
giving notice of its arrival. TLiereforc on all theso 
grounds we think the verdict may clearly be supported 
on one of these counts, and that the rule must be 

Refused* 
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IntmBt gnen 
on aflimiancc 
of ajudgnirnt 
in an action on 
an attorney’s 
undertaking to 
pay debt and 
taxed costs on 
or before a diy 
Lcrlain. 

On thp exe¬ 
cution of a 
lint of cnqui- 
ryj a sheriff *9 
jury ought to 
give mtercbt 
in such cabcs 
tvhere the 
Courts at 

should allow 
It, 


(IN THE EXCHEQUER-CHAMBER.) 

- V. Edmunds. 

LAfVES ino\ctl for intcrcbt on the afllrmance m 
error* of the judgment which hud passed against 
the Defendant by default in the Court below, in on 
action upon a special undertaking of the Defendant, 
nlio Wiis an attorn^, in conbidcration of the Plaintiff’s 
comitiTinandiiig notice of trial in a certain lause, to pay 
on or before the fichi ilaj' of ,Tmc the bum of 64/. .uid the 
taxed costs of that action. The sheriff’s jurj’ on exceiit- 
iiig the writ of inquiry in this ease, h.ul not gnen in¬ 
terest, and it was thoir practice iie\er to give interest 
upon the execution of writs of inqiinv, a practice 
whiLh lie conceived, and the Court agreed, to b*' 
erroneous. 

7 'Ac Court observed, that the question for tlu-ir 
giiidunce, wus not whether the Plaintiff had recovered 
interest at the trial, but whether he was entitled to 
recover interest, and upon this instrument they thought 
he was: it vias the province of the Couit cnl> to carry 
on, in aid of the verdict, after the time of the trial, the 
giving of interest, which the jury cannot give ffir the 
subsequent time, because it has not then elapsed , but 
if the Plaintiff was entitled to take interest at the trial, 
tliniigh the juiy did not actually give 11 him, the Court 
would give It now; und as the undertaking made the 
nioney payable on a precise tla^, like a note or 11 bill, 
they granted tlic .ippliiutioii. 


Rule absolute. 
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I N this jcfion, bi ought ogniiiM ihr ^nrdcn ul iho 
Fleet lor iii rbCajM*, AV/r/iAr^c/, Sohcjtor-(uiu'i:il, and 
Ml aiiofliiM action bi ought lot tlir hkc Clll 1 !^c :]g.iin*st 
tlic ‘line DcTciKhiiit, Ih^t j 1* oblftined rules 
vi\i hi] sethng aside the pi'iirocdiiigs ns jiieguLir, upon 
the gioiiiul dial die lulls linil bocn filed in ihi^ hiiig 
^at .lasii, wlieiiMs, bv the antuuil pi-utice oflho ('unit, 
iio b *1 roiilJ bo filed i£jani*'t the warden esid od'cr 
cf^'cers of the Coiiit, c- cept in term tune 


No V ^'Oii 
br r* il irl / 

JjjllllSt ilic 
V inli n oF the 
f /lit in the 
Time cl \ji 1- 

'lOTI. 


/*£■•? ind Scrjts. m tins case, nml ui die 

olhet Coplrif 8erjt., shewed rae^e ngaiiiiit iiiles. 

'i'lie piactice nntieiitl} w:u, tliat no action roiild be 
cc>iiinien(''d eitliei igainst aiij ofliccr ol the Court, or 
any pii'iouer, e\rcpt lu iciin liiue, but diet piaelicc 
[in'* lontT been ch aiiird- 'ind lliu v.ardeii stands in no 
belter ronflition in tl nt respoLt than other olTite^ ol 
die Court. It uss fu «linigcd lu proLcedmg ageiii 1 
iiii attorney iii the time ol \tication, .is ineiitioni'd by 
Htdlei -T. Ill the case of Comttfbid %. Ptuc{a)^ iird 
die case ol Lane v. iiyieai(b) li expreso, that a bill 
Might be filed against an attorney in vacation, iii a case 
ulieie It happened to be necessary, in older to sa\e the 
demand from being barred by the statute of luiiitations; 
but In Waghoin v. Fulds (c) the CuurL pusilivdy dciucd 
ihat the pisictice was confined to that peculiar instance, 
.iiid ruled that it wa.i general. Upon scorch in the 
prathonotary's ollicc jt appears that the pr^ictice ol filing 
bills against attoriucs m vacation, lias prevailed in tins 
court more than 40 years. 'Die same point \va*s holdtii 
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in Zh(/mo}i/i v. Bm.m (a\ ami that die Plaintifl'jiiiirlu 
ontitlc hi^ doclcirntion, hy n s<pcciiil incinoriiiitliiiii. Iii 
Heron v. lidwaids {b) die •■ame doctrine is- cMcndnl to 
the ease of a prisoner. Ko ease is extant, as to the* 
uaidcn, but the reason is as stiong, or strorijrci, as to 
Inin, lor if no bill can be bled agnin‘'t him in the 
vacation, a prisoner ma^ be let out of < ustody on the 
first day a vacation, and i( he is a^ain I'uiind m 
the custody of the warden bcfoic die List day of the 
vacation, no action can be niaintJiiicd loi the (■^LJpe; 
for before an action can be LomniciiLCil, the DcJeiidaiit 
TAill be provided uilh his jilea of rc-takiii>{ I lie prisoiUT 
oil fresh suit. 'I'lic Coiiit mil not couiitCMiniicc ciich 
an use of the v.iidtii’s pinihge II an escape happi-rio 
111 term time, it is the Pl.iiiitill ’k onii lolly if he mil not 
sue iiiimediiitclr, and it a recaption t,iLe place befoie 
action brought, it is a bai, but utheimse not. It will 
be said, this advantage is a ught ol tiu Wiiulcir'*, but 
so, It was, as to the statiile ol liuiitalions >i great 
advantage to attornicsj that li die peiiod ut six vear^ 
ran out during a vacation, they weic discharged; but 
both arc incidental advantages, and not to be cun- 
sidcicd as ot that description, winch the Coiut will 
uphold. Tlicre is no cv idciicc that tlie practice in 
Siimlar cases is adveisc, lor dm iiig the last 26 v < ars, until 
the picseiiL eases aiose, no uclion has hcH-'n coiiiineiiced 
in vacation tune. The sunie principle will apply in 
this ease, which was held to apply to narrow die 
privilege ol attonnes when that Cjucstion lir«t arose. 
The Couit has jurisdiction to make ntiyncwnile for 
the govcriiiiiciit ol their olSccr, which the jiiMire of the 
case icquiies. The statute 1 Ifn. 2. r. 12, -hewa that 
It vcij. early was necessary to keep a strict watch over 
the conduct of the warden. By the statute 8 &/E 3. 


5 Tet fii 315 * 
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t 2 T- t C no rotakiiij* on frcsli pur>-iiit »1iall be given 

iu e\iiJciicu on tlic trial of aii^ ib;>uu tii any action of 

• • 

o&cupc the ^\nldel^ uiile;?^ ilir s^uiip be spcciully 

plcadoJi noi bliall an\ special ]}lca be taken, received^ 

oi alluuod, iiiilcbs oath be flr^l made in i\riting by the 

Wtuden agaiii'st whom Mich action sliall be bioughf, 

and iilcd in the propei oilice of the rcbpectue courts, 

that the pribonei lor whose CbCnpe biich 'jctiou was 

brought, did. without his LOii'>ent, piivitj, ui knowledge 

make iscape, and li siuh aliida\it aliali be faKi-, 

lie'^liall loiiiil 500A In tlii'i c.ise no sui.h alHilaxit is 

made, and ihcMe is \eijf sliong giouiid to sUbpeU coii- 

imanee, toi the w 11 den went aflei the piisoner, 

and bioiiglit hijji back, and Inul Jiini luic bcloic the 

Jirst d I) n1 LeiiM. It the piac.lice, contended fui b^ die 

DlU ridaiil 1*4 lo jnexaik *1 pciMiii who he's tFic luhs oi 

the yV.v/ jni\. it he thinks jnopei, lake ciiiuiig tlie 

\:ualion a lodging at .i/n oJ llie \illage', loiiiid iMidon^ 

ciikI sleo]i tli<*je e\ir\ iirglit and loine hack ni tlie (la\, 

or lu iiKiY make i Itiin on llie (ihitinent, so long ii'i he 

letiiiJi^ liilliei Ik fuie lliu end oi the ^ac^ilioii. sii that 

wluaaii aLticjii lor an escape in coiiiineiiCMl, in Inriii 

ugninst the waidiii, hat in *^nl)stiLnce agaiii^L the IJc- 

feiidanl, a\Iio, ha\jng the lules ni the piisuii, giies 

scciiiiL^ foi Ills nbidiiig wuliin the iiiles, and agiuiist Ins 

sureties, the piisonei’b 1 ctiirn would, according to 

V Wittln (fl), be a good jjlea* this practice 

cniirlil to be checked, 
n 


1815. 

Crook 


Vm 

F\i ts. 


S/u’ji7irid and liisi in sapport of their lulcs, vh>-ci\cil 
that It was linnet c^snry on the probcnt occasion that 
the Defendant’s uf1ida\xt should state more than it did. 
The case must lie diH:idcd on the general principle. 
The books of practice soy that a bill may be filed 
against attornics in vacation In ^.2?., but not so m 
this court. The Court, it is true, may make new rules 

(/i) a Trrm R*?. 146* 


oi 
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1815. 

CnnoR 


V. 

r.\LBi 


of practice /or the government of their oiTicerti but 
they w'lll not make them with a ret ro&pcctivc operation. 
A strong argument arises from the statute 8 & 9 fV. 2- 
r. 2y. that the legislature were then looking to the 
then existing practice of filing bills against tlie warden, 
which was aliva} s done in term only. The 12th section 
icciuircs the warden to plead in eight da>s after the 
bill filed afid a lule to plead given, and if he does not 
plead m three d.)ss aftri the rule is out, the Plaintiff 
may sign judgment, which, it may be observeil, puts 
the warden in a wore situation than any other De¬ 
fendant whatsoever the rule to plead cannot be a rule 
of the prcrediiig term , it ennnnl be .1 rule of the suh- 
scipicnt term. rule to pliad eaiiiiol he given but 
while the C'ouit is silting to give it, theretorc the con¬ 
clusion IS, that the legislature wcie looking only to the 
pruetice of filing bills m term, and inlrndid that thes 
could be filed at no other time. It 1. triie that it v.as 
I'tended to make the niocecdings against the ftaideu 
h'ss dilatory, but 't wjls necessary before that st.itutc, 
not onl\ to tile a bill, but to fl< liver dcclarfllion, ard 

to call the wjidcn in couit, all of which strps took 
time, bill hcic tlu> statute snys th.it neither aoprar- 
auce, declaration, nor call 111 court, all of wrucii 
aie ncLLssnrj jn the ease of an attorney, shall he nccco- 
sary in the ease of the warden. The uiiavoidab.c coii- 
hcquoiicc of that statute, if otherwise interpreted, is, 
that there must be a new sort of rule to plead, net a 
rule of court, but a rule made by a judge out of court. 
It would be incongruous to hold that the statute Ikis 
created a new sort of proceeding; the inferente rather 
that the statute alluded onlj' to a rule to plead 111 
term. If, mdcnl, the prisoner i'* in custody when the 
plea IS pleaded in term, the Plaintiff has all to which 
L" 1. eiilitlcil 


Gjbb‘. 
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Gians C. J. The caecs dcculcil iii the court of 
King’s Bench, aiitl tlie praciice built thereon in this 
court, at iirst raisini in my mind anil the iniiuls of my 
brellieii, some dogrei^ ul doubt, and 1 loiiceivetl tliat a 
lull might be filed ngaiiiet the viardeii in \acation; but 
on looking to thi:> stitute our doubts aie done away. 
Th i<? ‘‘talute rcgidafe the pioccethngs inactions agniii^t 
the warden upon the then exiilmg priu'tice.* It wonM 
be the gicite.t ni|iisticc, if »c were now to alter tin* 
pi act ice, leiiMiig llu* statute to be^v agiuiiot the waiden, 
without Ills htUiiig the ailvanta^^ ot the aii'ieiit prie- 
tu i'. The cn.ictiiig pail ol tin' I 2 lh eLtioii is, it shell 
he law ini foi any pi i sun luiving caii>e ot ai lion again t 
ill! waiden ot tin /'/i^/prison, upon bill filed iii the cui it, 
111 Common Picas oi IXcliecjucr against tlie stud warden, 
'I Mile 111 iiig gi\( II to pli ml fheieto, (o he out eight dajs 
'It must dui filing soil) bil), lo sirrn judgment ag.'iiii'-f 
lilt* s'liil wndii! ol r1i4‘ /'I’fr'. iiiilc'-' lie plead to the !;:iid 
hut Milliiii ihiee i!'' . altei spr h rule is out. The 
lie. till 11 , e telili > • >1 js. ihnr <ii> fiiiiig the d^ilaraiion, 
ii I Pl.ii.ii>11 sli i!l II,inn di'itet^ sue out an i iglil-day-nile, 
lull il the [)e|r lid 'lit doe. not jiUad ni tliice da^s alter 
:iie iiile i. niil, iheii llie I'laiiitiif is (iiiukd tojiKlgmcni. 
1, Il's bueii justly ohsMvedby the eoainel lor theDe- 
it'iid lilt, tliat a im'o must be of sonic term; the lulc for 
the w.iideii to pie id cannot Iks ol the preceding term, 
loi the c'lnse of action h'ld not then existw], nor had 
any procccdii.gs till 11 been iiKtitiitiHl, uoi of the sub¬ 
sequent term, tor the Plaintiff may oinain jud/.mcnt 
hetcii c th.it teim coinmcnces thcreJbic the statute clcar- 
}i piuceKis on the sappoMtion, that the practice was 
coiiiincd to rhclaring in tcim-timc; and it would be 
' ‘'g.eaUbt injustice if the practice were now to be 
c a igetl I tjiercfnrc think tlic proceedings must be 


1815. 

Crook 


w. 

£yi,i& 


111 VI 11 
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Hlatii J. declared himself of the same opinion. 
The statute of 7K3. was made to advance the action 
against the Harden. 

CiiAMBRE J. I am of the same opinion, althoiigli, 
hut for the statute, 1 should have been of a diifureiit 
opinion. 

Dallas J. concurred. 

7^115 then mo^cd to amend the memorandum of the 
hill, so os to make it appear to hii’ic been filed 011 the 
hist day of the term, on uliicli day it Has 111 lact jgtUii 
brought III .ind filed. 

(xiBB!. C. J. The Plaintiff must fih liis bill .nc'm. 
lie lijs chosen to file if again on the hist d i \ ol t]ii:> 
iciin, and to ^iaml on both his titlcb. We cannot il- 
low that. He must begin dc i/ovom 

Rule absolute, but without costs* 




CiCOOK 

Ob 

Z\US)m 


Aor.iS. Stock and Others r. 


An action can¬ 
not regrilaily 
be comr enced 
against iIil 
warden of the 
F/cet in ^ aca« 


I"? this ease, as m the last, a bill fur an escape liaving 
been filed in the DmU^ vacation against tliCHurilin 
of the .Fire/, Shepherd Solicitor-General liad obtained 
a rule wst to set it aside for irregularity. 


tion. 

Bosanquet Scijt. on this day shewed cau<ic. He con¬ 
ceived that the statute 9& 10 3. e. 27. contained a 

material clause, which had not been adverted to on the 
argument in the preceding case, and which shened that 
the practice of filmg bills against the warden liod not, at 
tlic time of passing that act, been confined to term-time. 
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As the Court ]iad on tliat arguinent inferred. By the 
tjth section the same rule of practice is established for 
ilLxliniig ngaiiibt a prisoner iii tlic Fleets Rs for declar- 
ing against the warden, vir. that a rule to plead shall 
be given after declaring, to be out in eight days at most 
alter tlie Jcliverv of a copy ol the declaration, ond if the 
Oefeiidaiit do not plead bciorc the i ule is out, the Plniii- 
tdf iiinv sign judgment. NevcrtlielcbS, it is tHc acknow*- 
leilgetl piactice in thiM court, that ti declination may be 
filed itgaiiiat a priiioncr in tlic time ol vacation, and the 
sinie difliciilty would arise in this case, as iii the cose of 
the w.irderi, tint if the rule were entitled either of the 
preceding oi subsequent term, when judgment was to 
be signed in the vacation for want of a ploii, there would 
l>e an iiicoiigi uitv if the eight days meant eight days to 
be accounted m the vacntuiii, but, lie ‘aid, the meaning 
ol the statute, in that expression, was, that the rule to 
plead should be a rule u> ])1ead according to the prac^ 
tiie of the court, naiiiolv, a nilc^which should run only 
111 term time; fur a rul<‘ to plead is to nil intents a pro¬ 
ceeding in term; so that the I^elendiiit should have 
eight days in bank to plead, which removed the whole 
difliciilty . tlieicfoie, nllhough the bill weic filed in va¬ 
cation, the rule to plead might lie entitled as of the la'>t 
day ot the prvH;ciling, or first day of the $ubscc|uciit 
teijii, and the rule would give the Dcfendniit time to 
plead until the eighth day ot the succeeding term, and 
so the statute would give no facility' to the signing 
judgment against the warden in vacation. Lord Movk- 
Jidd C. J. Ill Hills V. Ilan ick (a), states the practice of 
this court in respect to prisoners, namely, to file a bill 
as ol the piccedingterm, and then to deliver to, or leave 
for the Deiendant, being in custody', a copy* of the de¬ 
claration as of the preceding term, and to make an ofli- 
daiil thereof, and the Court prouoiinrcd that to be 



Stock 


V. 

Evces; 



(a) % Barr. lost. 
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tin ij^Ll mctliod foi liic purpose of clidrgiiig milIi a 
DciUudaiiL uitli a ncvt suit; that tb Lo say, that in the 
Ciibc of a new suit, ab this iii*, the PluiiitiiT ought to lilc 
Ills (leclaralion in vaculxoii, as ot the preceding term, 
and if this be so against a prisonci, so must it be against 
the marshal; and, at all csveiiU, if suclx was the practiccj 
on principle it ought not to be narrowed by that •sta- 
tulc, which was made to fauilitatc piocccdings aganm 
the marshal. The same ]iracLicc was recognized ni 
Ncroii V. ls(k£)aKlh{a)i and cOnscquenily the Coiut 
would, on a review of tins statute, see that the supposed 
iiihioiiLc did not result, tor the Court would cou'-truc 
bolli sections m the same uiuuncr, and would be ot 
u^iuuoii that this bill was well filed. 

'JVu' 111 '^iippoit o* hi, iiilf, iirgwl 

tlint llu^ siihst.iiKc ot tik Pla.ntiil’s niguniciiL .iiiumiitLil 

oiil\ to tbi , lliai becuix^cMMlii icspcct to piisoiicis tl'o 

C'ourt li kI altcud tlie piactuc, iJicieloie they would 

altxM It is to the wuiden. The one was no corscqueiice 

ortheothcL. A jnis^mei .iiid an ufhcei of the couit 

did not si lud on the ' jnic IooLuik. IJefuro the statute 

<• 

of lViIha}\, a 1*1 im'iiriiiiglit iiistiti'tc a Miit in vacation 
n/rainsl a jirisoncr, Init iioL a^^uii^t the vvanltii. 

TV’C Cnwi iiitprjMj'iiiifj, rcli'’vci.l the S'oliCjtor-dcnoruJ 
rioni luithor argiinieiiti 

Giiips C. J. If tlic L’oiirt troll iradvertt iicc Kiel 
aiiivcd at n fnlbi* coiiL.In'<iu^i on a iornuT tlioy Aculd 
have been glad Lo be i>et right; but it scuins that tins 
uiginneiil goes entirely Ik'suIc die ground vlveh the 
(Juurt then look. It never before disputedj that 
when the statute of ff'vr. 3 . pasbcd, the practice wasi 



(tx) 8 Tel It! Rip. 64 j. 

4 


llial 



1.4 IIIE Fm'Y-blX'lH Y1.AH OF 6 EOAGE 111 . 




3 hat prkoneis and officers of the couit should bo charged 
Lth I clcclaratiuii only ui teim-tinie. The change sug- 
u.iSv tliiit justice might cquiro actions tube 
commf-nLcd in the time of vacation, the Court would, 
bv s(>'rrr> /neant, permit Plnuitifls to commence actions, 
to pi event the lailure of justice* but the C>>iut h^ive ui 
sopie cas-cj said, it is onij for the ‘iirtlierauco ul jiisUct, 
and not to intcrtoip iMth any rights ol the parties 
against \%hoin the rule is made. When thu act passed, 
the warden had at common law a defence to actions tor 
escapes, of fiesh suit and letnking; niul ns the practice 
stood bciurc tlic *^tntiitc, no action could be commenced 
blit 111 term-time. The legislatuie thought that the 
practice should not be altered, and tlic Court therelbrc 
in the Ibrinoi case were of opintou that no bill could be 
filc^l against the waidcii exce}?! in teim-timc, and they 
MOie toitilied in this conchiaon, by fiiuhijg that no iii- 
st.iiKO could be jiroiliiced ol a bill filed Jgaiiist the 
w.irdeii Ilk vacation, lliougli thcie aie nunieious in¬ 
stances of bills filed against otli^i uiliceis, and against 
ptisoiuis. Coni>eqiieiiily ^.G held that the piactice as 
to the wardiii continuid an'dleiLd, and ibc aTjiumenls 
uliicll aie now iiiged do not shake oiu upiiiiuii 



Stock 


Vm 

£111. J. 


Hfatji J I am ol the same opinion. It would be 
ol grcKit injustice to the warden, it Llie Court should 
hold that an action could be commenced against liini hr 
incattoii. 111 consequence of any modern practice whicJi 
has prc\ailed with respect to piisoncrsand othci ofFLcer«^ 
ot filing a bill in \acatJon, that practice being, that the 
bill may be filed us of the p^-ccedmg term, the coiiso- 
(|iieuce whereof would be to dcpn\e the warden of that 
diteiKG winch he befoic hacL 


CiMMunr and DtriA^Js. concuning, the rule was 


Ab<:nliite. 
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Nav. 17. Campion and Others m. Chawsiiay. 


The Court 
willpafterjudg- 
ment by dc- 
faiiltf rcFtr it 
to the pTYitbo 
notary to mm- 
pure the rent 
due on a cove¬ 
nant. 

' ]fut not so 
in debt on 
simple cun- 
traLt for rent> 
or use and 
ol rupation. 


J^iJgmcnt by default in an action of cove¬ 
nant, in which no breach 'uas asbigned except the 
nonpayment of rent, Best Serjt. now obtained a rule 
to reicr Jt to the prothonotary to compute the rent due 
for which flnul judgment should be signer!, instead of 
sending the case to a wTit of inquiry, on the authority 
of Bj/)om V. Johnson [a). ITc had moved this on a 
former day, wbm his affidavit uot disclohuig whether 
the action w'eic debt or covenant, nor whether the iciit 
was tliic oa .1 lease under seal 01 a parol lease, the 
Couit, coiitcii)platingthepc<^sibiIity liuL it might be the 
JiiUci, had lelu'icd tlic ttpplicatioii, 

llulc absolute* 


{a) S TermRtp^ 4101 


NqVb l2m 


WlLLlNCIfAM t\ MaT1>1EM*S, 


The insolvent 
debtors* court 
IS such a ipurt 
as pr \ I'ges 
pirtics and 
vritnc!i9i*5 at- 
tcndiDgf from 
arrest, eiv 
mormd^t 
Tfdtr 4 ndff* 


TUiPIIJiliD Solicitor-GcMcrnl had obtained mi a 
forniei day a rule wsi to deliver up the bail-bond to 
be cancelled, wlncli had been given by the Defendant, 
who had been followed by a sheriff's officer and arrc?stecf 
at the Plntntiff’b suit, as he wns returning from the In¬ 
solvent debtors* court in fVestmtfiStc}^ where, at the in¬ 
stance of the Plaintifl^ who was his own attorney, he lied 
been attending as a l^IuintiiF for the purpos^^ oppos¬ 
ing the discharge of Btagge^ a debtor to lumbelf, but he 


had not been cxaniincd. 


Paughan 
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t’ci'gha^! SVijt. sIioM'iI GUfse on an nHlcLi^it of the iSlj. 
oflifor wlii> loiiU till' Dffoiiil.iiil, that the DeleiKl.iiit rc- 
suloil in and that whin the 

17 l^IoikI.iiiI- loll tlioLoiirl, he unit to uiiich jVIvuiLbU^ 

u.w not iht" tliieit Uti^ to nnd in liib way 

passnl tliiou^li .iikI went into a ciitlcr’s 

‘thop tliiMc' Jt was jiiiuinlieiit on a |Mit\ pi 
|jy iiMson of Ills attendance on a courU to ^etuiniin- 
Tuecliatil^ hiMiie, and not to tiaiis^ict his own busincvs 
hy the w n. 

'f/ie SoluiiOt-Clcfunal cited Ltghfjnol wCtimnoniu) 
as a niiicii stioii^oi ca^e tlinii this, uheic llio pii\iIe£^'Ll 
pai ly ]iad uiiiieres< 9 jiily rLinnined in coint fioiii t!ie 
nioiiiinfr till (i\e 111 the altcrnoun, and IkuI tluu nd- 
^,0111 iuhI lu 11 tavern to dimiei. Tlio nieieU tiiteini^ 
a "-hop on Uic way, would not dtSTtioy tlie Uelotulaiua 

Pet Xo doubt this pai ty onglit to be di\- 

c Inigod, That this is such a com Las ]iiLvile^os jiarties 
*ud. wiliiesses who aio nttcndin^ tiieic (loiii aiusl, con- 
- dciin££ that the Derendants lliere arc debluis aunnist 
.dioni judgmentb ha\e bei'ii pronounced 111 loiiits ui' 

K'coid, and tliat the} me dibchaiged thei o iiikIlt the 
Jiithority of a court erected by the legishifiiic for that 
piirpobc, we feel no doubt. Jh then, tli.it is the cube, 
never was there a btrongcr inbtaiice, 1101 one in wlucli 
jubticc more demanded the dibcharge of tlie Dctciiil.iiit, 
than the present cube. The PiiuiiliJF decoys die JJtb* 
fcndaiiL to tlie court, fur there cun be no doubt, that to 
arrcbt him was oue of the Flaintifi's objects, the X)e> 
fendant does attend the couit, is not eiuunined, in his 
way iionie^ he is ariestcd. The officer sivears the 


Df- 


Vot, VI. 


(u) %IV.EI nil. 

It b 




V/lLI INoli Va 


M\l 1 JJI .\N 




111 111 liiioii l>y 
ihc: 

t»l u biiikriJ|it 
Jtji an 
ilic Pliintilld 
VI 4 C pcniiit- 
tei!, after two 
t 4 rrnSf to 
aiii» ;d rlie 
d \ I ■ritid^i, 

uliiuli ftiitcd 
tlie V roi.^^ to 
br- dore to 
llioin«c!\csi by 
M1UI g tl c 
wroi^g to l>c 
done to tbc 
provision il 
cLb 

\\ 1 1I1LJ 1I1C 

ass gnci!s of j 
b^nkiiipr I 01 
Guc in uirt for 
a loiL 4.ciiiimil- 
tcd agvii^t the 

c^Lalucii the 
jk.nvi&uii.dl ^s- 

h ^'twCSi 


( A M,:, m MICHAELMAS TERM 

I)i K'Mcljiit 1V.14 not goiiij; the cljicct nny home. 'I'liat 
ought not to be Ictt to be measured by the conscience 
oi the ofliLLr. A party iti not bound to go the nearest 
way home; .uid it he do not abuse the privilege tor the 
purpose ol going ubuiit othei business of his own, ot 
v/hicli no evidence appears on the<>c afliduvits, wt 
must ■'.ty that he is entitled to his discharge. 

Rule absolute. 


h'ltM. 4 tUid Anuiliui, Absignecs of Yolnc, a 

Huiikriipt, V. Coon 11. 

''f'11]t:> wa 1 ail actiiiii lui ilii ie<-(. 0 !is of goods ili:— 
ti.iin('d upon The mIiuIi had beloiigi'il to the 

bankiupt, lui leiit due iioiii his tenant, and the decim¬ 
al juii stilted the ilistiess as niade bv the Plaintiii>i, and 
alleged the wiuiig .is dune to then possession; it was 
now' distoieied that the lortliiid been committed betore 
the a>.sigiiiiK'iit to tli • PhinlilL, during the time that 
the eflccts weie m' ted iii the provisional as‘ignces; 
wheieiipoii ^Ln'^hall iMTjt., nkhoiigli tw'o terms h.ui 
elapsed, iiovn moved to amend by adding othei counts 
loinidud upon this state cl lacts. 

fif&fSei'jl '•hewed (.iiise 111 the first instance, cuii- 
luadiiig that this ameiuliuent was equivalent to an en¬ 
tire new dt'( liiratjon fin a new cause ot action, which after 
two teiins was not .ulinissible. 

Manthall. It is the same cause ot action, only difter- 
otiUv described. 

CiiBBS C. J. The rule nut to aniciul .tiler two terms 
.applies only to the adding a count fur a new cause ot 

.uticau 
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jction, * ulrcr mo teriiib the PJaiMiifl'is out ul' 

C.OIIII lEiiles*- lie (lecLitod, .uul Laiiiiot iIolKiio witli- 
oul a iio;\ \^ijt but liLic 11 lb I deciiid lo Mate the 
Millie c iiibL ol Klionkii .1 \\ii\y aiiJ tlir ml* 

tloe-i not npjd\. 



Fiu I % 


Co'>r*iK- 


J. It u oil the PlLiiitili/ own iu1 [ 
have y j^ieat doubt wIilLIili the aoLiuii can be main* 
taiiiei.1 on the aineiRkil dcLlaiation. Thi*^ acLiuii ib m 
tort, LUid the tOLt Jb cuiiunittcd against tlie ])ruvisioiial 
asMgiurs, before the Plaintiffs’ estate coiumciiccil. 

Rule iibsolute on payinciitot cost*-, 
the Defendant lia\ mg time given 
hnn to plead de ?iGto, 


I\>r, nti tiu' Doiiijsp of Tiiomi'so\, v . I'irciiER A'*f.si. 

■ 

anj OtIuM s, 

[ITS \ia*j m <jeLliiieiil brought to leeovei a farm A grant nf 
(alk-d the MdcfiTr’‘^/inusf^ laim in the naiish brds in iiusc 

pi rpcLuall) til 

/titAninf2sXjJOi//i on the Inal .it the ILiffuid spiiiig |.cpair,!iiid, if 
assi/ts iSr^, beloie Chn^»thie J. a \ciilicl \\ loutid toi 
tlie ]>>^^lK1a^t^, ^vitb liberty loi tlic Plaiiilill to move 
to it U'^ide and onlei a \oidul loi tlie Plaiiitill. Mnnthng on 
The Couit, upon the motion, in Easicj Unn iSic, land, amt 

piimiit tile 

diie< ted ihe ticts to be stated in a ca^o, uliicli in sub- ,avnL to be 

M'Ulce wa-^, tint Ja/it It being seized in iea ol all u^ed a^i a la- 

niily vault For 

till' iVintii 'iiicl hi r t.-LRiilyf 14 not a JnnUlilc usl ^^ithin tlic statute q G. 2 f 16. 
If ilicri be in a dc(.d one limUalion to in ler hich is a charitable use Avithiii tlic * ta- 
lute 2 r 36 , that sl^tr *\ruu not ihe cfore 3. Old oilier liinitationG ui tIu 7 aiii^ 
deed, lucli arc not m ithin the ai t 

(cl) See I like f n*;L betwen lli sJino |orli“* ni Jt. 

WiTC ac" 
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the premises lease .ind rcliMi»e, rcciling lliat the 
mc^lLtiff-huiisc aiul biiiial ^loiiml, pnicol, (except 
the \ault niicl Lutnli tlu'ieiiiurLci mentioiiccl,) liad foi 
sevcial jeais been, and tlicJ) mcic used bj .1 -oLiety ol 
Quakcis at the mit ot 2/. loj, unci lhal ilic buinl 
vault and Uinib o\ei the same, standing upon tlic Imiuil 
j^roLind, had been used ns a biiii.d vault ior the famds 
of the rtlessoi, and ihit she was dcsiioiis that the 
inectiiig-housc tiiul hiiiial ground, (except iho vault 
and tomb, and the ginuiid next the naith *^ido and east 
nid thcieoi loi 6 led, and all llieuto m and o\ei 
the bunat giound,) should su long as the soucty of 
Quakers shcvuld think piopcr to hold the same under 
the terms .uid conditions thereinaltei inoiiLioncd, be held 
by lliein aecoidiiigly, a nieeliiig-honse mid n biiiiul 
giound, niul the rcicss ir was .ilso dcsiioiis that tlic 
fimily bin ml \ault and loinb '^liould foi o\ei be kept in 
jepaii tor the buiial pl.ue of the ick^soi .ind suth oi 
licr family as should cliusc or loqnirc to be inlened 
therein, niid lor cfloLtuating those piuposes, the relessor 
w^as desiioiis ol conveying the messuage 01 laiin, and 
also the iiiectiiig-housei, burial giound, \aiilt, and tomb, 
lo the uses, &c» therein.dier limited; ior eilectiiating 
these puiposcs, and 111 cotisuleiation ot io\, tlie 
lelc&sur, atcnr<Ijiig to lici cslaie aiul iiitc' '-'t ihercin, 
and ns far oih'y as she Lould or hiwtuih' iiiiglit, gi.uiLcd 
suid icicascd to Alavur and the JV/reZ/j/^-Atn^sr 

laiin, with the se^eial paiccU of laud tlieiciiiito belong¬ 
ing, and also the nieeting-house, and buiial ground, 
and buiial vault and tomb staiuliiig thereon, to hold 
the same to 'faiot and Snr^/i and their heirs, to the 
uses, upon the trusts, and fir the intents and puipc^es 
ihcioinarter declared, \jz, lu to iiicctmg-lioiise and 
burial ground, except the vault and tomb, luid the 
ground next tlic north side and cast end thcicof for 
six Ic’Ct, to the use of Jilavor and SfnilA, their licirs and. 
assigns, so long as the nicciiiig-liousc and burial grounc! 

I (except 



i\ iiiL Fii Yi vn or III. 



(cxtopt '1^ *< 1 u'u 1 d lu- li\ il'o s<icicty of 

IS and toi UN .ind binial 

n, I ill M) t*ii‘\ *^11111 M \\i\ lo l/f'T V aiul 

Sna.f.n iliJi luri*. and tlu* clen \LMily iniit 

€j 1 ' iito I oiinils .Hid i«.n •^liilhrifis iL mid 

..iikU vIjoLild iH.M])) liU lIic* ujtv*'n^-liunse 

«iil<i dll' i\ ilU, , and ol tlio huu d ^toiiiui 

It biMEiir ilio intent ot tlio lelessoi. aiKl the .iliiii'^aitl 
condiLioi'd hiiiitalKHi to die n^e ol ^Irnffr ^lud Sf/uffi 
beiii'lf unosi llul the ineotiii^dicui^n mid l>iirnl 

j;roiiiid •'lioiild tlieiicctoitil he held hv the society u 1 
Qu ikiis 111 the smtu' in.miiei as the ssune Imd loi •^oveul 
ye.u-jM',1 hetii n-ed l>\ llieni, pruiidi'd they paid the 
\eail\ Hill, .itid Kipl the meetui^-honse mid bniid 
I'l 'epaii aloiosiid; «iiid alter tJie ileteriniii- 
■'Ijoii i>i ill <1 I ^'iiditidii il I as to the met f [iiir.lioiee 
Mul hm iii^ioiiLih liorii find iiiiiiadj.ir ly alui th^ 
exccniuai ol tliu'-e ns to all oiIki iJje pre- 

jjM'-c's, to tilt ii-e and hc'liuol ol^ likI ns to the yearly 
lent (ji ino poiiiitk aiul ten ^hillrnos dm au^ the con- 
imiiaiu • ul that co.iduiOiiaL liimtaliun, in liiist fur^ 
jlZ/rs^/, lii^ hens mid asa^ii'-, snhject to the piovjso or 

i. niuhtinii tlieieiii.ifteL dechtret!, .Liid iiuincdiately alter 
me (leleriniimlLon ol that conditional cbtsile, to tlie only 
use ot^ mid ni tiiist fm Swffi, Ills liens mid iissi^is for 
c^cr. Piovidod, and it uas thereby declared, that the 
estate mid interest tlieieiriliefoic limited, in se\cialty to 
Jlavofj his ht'iis and assigns, of ami in thcpiennses, 
nerc so Imiitcd iJ]ion e\ptrss condition that lie and 
his hens should at all times thereafter repair and niuin- 
tJiii the vault and tomb, and all the brick viork, 
stone woik, rails, paUs -likI fences tlieieto belonging, 
and it need were, sbould completely and entirely lebuilcl 
the same, agree.'ibly to tlicir present diincniiioiiB, and 
also should at all times peiiiut the same to be used os a 

j. uiiily burial \aiilt for the interment of the iclessor or 
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any of lier family, who might desire, or be required 
to he interred therein- And jn ease Mavof :ind hib 
hens should atany timctheicaltci neglect to repair, or, 
it need were, to icbuild thc'inult ui tomb, or should 
not permit the \jalt to be used as n family biiiial \aiik 
for the intermont of dir irlcssor, 01 aii^ of her faiiiiiy 
who might cIcMio or be 1 
then the use, estate, and interest tlicicinbriure limited 
111 ^e\eralt} to and nil briiLfit nnd achnntcgr 

thoit of, should thcjiceloTth cense. rio\i(lcd that Smr//:, 
and hii hens or nssKru^ miirlil cnUi the biiiitd 
giouiid to view the coiuhtiun nl the \aLilt nnd Ininb, and 
ol all i%antsol reparation gi\e notice to Ma^oTy hjb heir« 
c»r assigns, to repair all such dn ii\s; and provided that 
111 case the society ol Qisakeis should nt an^ tune there- 
nFler, diinug the tiiisl Uieieiiibcforc mei'tiniicd Ibi 
them, and during the Ines or life ol the rLle‘«orc 
Maxjor and SrmiAy or of the siirvnois 01 suiinoi of 
them, or within 21 jears after the death ol l!icsiir\i\or, 
be desirous of erecting a new moeling-b mi^c loi tlicr 
Use upon part of the ground thcicb^ rclc'tjcd, near the 
biiri.il gioiind, insteiid of repairing the then present 
meetiiig-hoiiso, then the society migliL make use of any 
part of the orchard belonging to the fa m, nixl next 
adjoining to*the west side of the baiinl ground, £o as 
not to e\cc'cd in any part fiom ca^L to WLSt Lwciit\-li\e 
feet from the then pic<^cnt west ft me of the burial 
ground, tor the pnl'po‘'e of making cominodious wa} s 
to the same. And immediately after erecting the 
^iime, such n^w erected meeting-house should be, go, 
and remain to such and the ^ame uses, upon such 
and the same trusts, and subject to the same coiulitioi.^ 
and limitations, ns were therein before c'^pres^cd and 
declared respecting the then piesciit mc'ctmg-hoube; 
uiid then the present meeting-house, and the ground 
whereon it stood, should thenceforth be, go, and re- 


cqiiircd to be in'cncd therein, 



main 



IN HIE Furv-sivnc \ i au or (ilCOUGE TIL 

tnaiii to ^ icli and ihc canio &.c. as ^veie ihrioiii 

declared comeining the ine*-Min^e .mcl Ijiiii, other than 
the land hereon the iie^v imLan^-hoiise bhoiild be 
CTtxletl, iiecd, -incl di'-chai^id hoin the tiusl 

ihcreni Ix'loLe tletbmcl i niiiif^lhL society ol Qii.d'eib, 
The uidentuio^ cn K im' ami lele.ro \\eio •'Cnlccl mid 
iLolivcreil hj iht lel soi ii] the prc«^eiui.‘ol two rrediUIo 
^Mlnosscb, inoie lluiu i2 c ilendaii nioinlis»^bLloro hei 
<leatli, and ueic di-h ciiiotlcd nt CliaiKcm *1 iu- 
lolea^'Or, b^v liL\ w ill siihsoqiicntly made, ami cliily 
attested to }m^s ical estates^ demised all hei iirehold 
propelty to G the lessor ol the PlaintilU ni 

lee, niid uii (ho cjtii Ocfol/er iSio died \\uhoiit Mlteimg 
Ol levokiiijY her miH, and to tlie lime oi" lita death 
/ocened ibo lenis of iht' laiin, and of 

the incclisi^-hnuse iml buna! ^roniul Matoi siiire 
hor ilead. had bi (nine Lbnikiiipr, nid the I 3 erenilants 
were lii-k :i* afriie<>s "J'he qiirsiioii \\as, whether thi^ 
promibCb 111 the ilt l! n nioii iiuiunaiod pisst^l by the 
deeds before stair d 

Hesl Seijt I i^nti'xjihxl the ui'^'iso oi iheso pre- 
was loul, 'Tjd that they foie pai*etl by the 
aill of t/. jriLoi? to her doMsen. It is lulniiltcd (hut 
I he mcetin;T“housc, and lniri<il ground did not pa&s by 
the deed, because they aie giien upon iisr<:, winch arc, 
within tile nicaiiiiiiT of the statute gG 2 . r- ^6,, charit¬ 
able uses; the lliiul 'cetion of wl icli, “ absolutely au- 
iiulling and avoiding all gifl^, g-ani , c oiivc'yance-s, 
** appoiiitiiKiit , a'**siuaiKes, tinnsieis, and ^soUlemenfs 
whatsuciei of any lund-i made in any oilier niannei 
or form llian bytli.it art Tj directed,” vmates not 
merely the csliile whirli is liiiulod contrary to that net, 
but the entire deed, and all niattnrs ihoroin contained, 
and therefore avoids thi-» conveyance? of tlic Tncs-suai^e 

and farm, and the future use of the prcbcnt inrering- 
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house, nlijcli uas intciKk-d to uiise in case oi' the erec^ 
lion i»f a nc w one. Xhis con'atriic.lion ot tlio statute 
suppoitccl by the case of Yofion v. (f/), uliere it 

Jb iaifi dmvn. Upon die statute 23 //. 6. \t a *-lici ift' 
\>ill tiikc u Iximl tui ii ]]oiut ir^iUiislllin^ liiw, tUulalbO 
foi <1 ilitr debt, tliu uJidle bund i*) \umI, foi the letter 
ot the statute ih so: for u statute is a strict lin\, but 
** the coiiiuioii Ia\s dotli dt^ulc ficioidin^ to loiruiioii 
redboii, and luivui^ inode that \<iul uliiih is 
la^, lets the rest stand.” lint IiuiIki, the ii*e^ 
ilcclaiL'd rd the* premises .11 c loid, breunse the ic- 
.scr^atioii o| t]n if. los. lent is liiiuLitioii foi tlie be- 
uefit ot the doiioi, piohilutcd by this statute, aiul the 
coiiditioiiLil IniiitatiuLi ovci to a prison d.tiiiiinj 

iindn the ilonoi, in r ise JJc/ty?/ not iep.iir the 

Icmil), IS .ibo piolubiteil 113 the hist sLcluin TIhh too is 
not 0^1 ant ofoncpait hn ale^.il pin pose, and ot .inolher 
])nit loi a piohibiliKl piiipose, liut the\%liole purports ta 
be con\c\cfl foi the pioliihitcd use; it is cfK'c tiiating 
the pinpoHs.doiebaid tiiattlie eUvd cotne\> tlienaect- 
iiig-housc faun, as ^\ell as the iiie<'(ui<r-|uiuse iiiul tlie 
otliLM piciniscs; iitid .ifiolht 1 iiuitol the deed slu*ns that 
it was iiccesssify to convey tlie 111)01** foi tliib jiin'{>osc; 
tor the dmioi has an ulferini olijeet, namely, that il the 
Quakeis shall elect iinothei spot lor a neu ineetmg- 
liouso, tJiey sludl be at libeily so to ili>, 'J he uliole of 
the premises is llicu fore li.ihiu to (Ins pioinbitcd use, 
1 ntil the Qiiakeis haie made their election; the 11 hole is 
a 'll liable to tlie lepaiib iit the toiub and vault ui ca^e 
the lent oi 2/. lod. be iiisuUicient lui that puipose. 


limetaqw/ Serjt. eoii/id. It has not been attemptMl 
now, wneu the decision to the contrary in die Kliij;*s 
llcnch (A), to nigiic that the condition for keeping the 
louib and vault III iepxiir IS ii cliaiitable use. Neither 



(a) Ilob 14. 


(S) 3 Mmle Sel-Wm 407 . 



IN THE Fifty-sixth Ynn or GrORGE III. 



}!r there ni.\ i^ioiuid fi>r tlu ]>u<iiU()ii tliut brraiisc the 
hirin Is coiiviveil hv .1 dot'll wliich duos contain a clit- 
rit iblc u-kC, the uliolo is viud, citliLi on the uoi(I> oi lliis 
btaUite, ui on ^LMK'Kil piinc ipleb. 'J he piiiicl* 

})le IS, 1I1.1L if any \Old liiinL.ilion be iiiisicl up 
^loil mitlei, wlielliei sirr-inist a sl.iliite, oi ti^iiiist the 
coiniiinii l.iUj the ^ood pail st.inds, ilie lesl is ^oiJ- 
2 \^a/\ «ase (^/) lint il js s^ud, il time be* i si il tie, 
the st.iiiito o\' i-Lidis .ill Thai df]u*iids on llio void* 
ot the st lUite 'riie statide ol -3^/ 6. d«*ei.iieb ell 
bonds shall be void il not iii.ide in fi icitain loiin. A 
bond Is oiu eiiliie ihiiipr, .md iieaUs t>ne entire debt. 
It is thcie saitl tlie bond shall be void, but this statute 
does JioL ^a\ ib.il the din-d sli dl be vouh bnl all ffilts, 

prraiils, coii\e\aiii es, aiijxiinluic^nls, .esiiianeLs, tisiie- 
teis, and sitlh itieiit^'■hall be void, wlndi lijiist b(> takui 
^C'hlt mJo 'I'htie .iie in.nj\ c. isfs itjiun 

ch.ii liable iisos in (.'h iim^i v, buL imne nlieiein tlu* whole 

scttleiiieiil his bcf^n s^t .iside 'J he c^1^es v\]nLh Ij.lv^* 

■ 

been decidid un the pu'juih-ta\ act^, aie iiuii h 
'tion^ei than this, the st itnic is, that all vovi n.iiits and 
coiitiacts fm paviiient ol any lent cn inleiesl vvitboiir 
aliowinrr llie deduction, shall bo \oul; vet it na^i held in 
Ilaur \ Sifigr (6) that the cuvonaiit vus only voiil p?o 
iantu. It would bo most niisL.hic\ous, .if a difToreut 
doctrine vvero to prevail. Adams and case (c), 

on the btatntc i JM 6 r. 14. wliicii gave to the crown 
lands given for supcisLilioub pui poses. " If laml of the 
seaily value of 7o/. pei aiumm be given upon condition, 
or tn the purposes lolluwing, to find a priest to piay 
for souls, nnfl that the priest shall have for Ins salary ic/., 
%nd to diKtnbiite between 20 poor men and women 
other xo/, yearly for ever foi their (sustcntation, lu tliaC 
case the king shall have but the 10/. limited to the priest. 
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and not tlic land; but if the same land had been given 
to flnrl II pricbt, and for tlic maiiitenRiice of 20 poor 
meii, in lh. 1 l ease the king should have all the land.” Iff 
thou, tlic hmitutioa of the farm be distinct from the li¬ 
mitation of the burial ground to u hiipcisLitious use, 
tlicie IS no pretence for saying ihal tlic deed is void. 
There IS tif> pteloncc in this casc to say that the one is 
so niiM^I \iith the other, that the Court cannot separate 
tliem. The deed begins uith ageuerjl recital of the 
pui poses ol the I'uirty. The licir at law lias recovered 
the inerlmg-lioiise aud burial ground, inasmuch ns theli- 
iiiitatiou Mas void as in that, and with it is gone the rondi- 
tion ioi lebuilding iJie clseuhere- 'J"hei<v 

loS'iixi Iki'i this l.'i'H subject to icpalsLig tlic touu of the 
soLtlei, mIulIi is not a cliniitablc Uac, ami therLlorc the 
statute need not be Loniplied with in iispect to that li- 
initalioii, tiiul it is no olijoction that tin re is a rcsrr\atJon 
or IniutaLion ovcl loi the beneht ol fhc-donoi the fjr«<t 


auswei IS satistactor^, that thcicpaii ol the tomb mjs 
iio chat liable Ubo, aud then ofoie no matter whether .l 
coiidiuon MCI e aiUswod to that estate 01 not. The 2 / lov. 


Has not lestnned out ol the Idim, nor out of tlie tonb, 
but Has to be paid b\' the QuaLcis out of tJie ineclirg- 
liousc. It is said their is a limitation to Sr,iit/z of the 


laini tlicie is so But it is no condition applied to the 
iiiccliiig-housc: it IS no resei \ation out of the charitable 
It IS a coiidilion applied to the limitation ot n farm, 
Hhu-btUc pait}^ may well annex to it. A dcM^e lui 
keeping in icjMii apciso.rs own house, or tlicteiiuh 
ol his held, Is not ft ch.ai itabic use. All the cases respect¬ 
ing dial liable uses liavc been, where some public 
benefit has been intended, not for the testator’s owh 
bc'iif'ht. A devise (a) of a botanical garden ijear 
C/iclsM, to bo kept lip for evci, was held a cha¬ 


(rtj I V- 6 r«. 194. 


r liable 
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1 It iblp use. t!u* tO'<t.itoi liaci * 'iid iii Ins 

•till that he tliou/rlil It ^\inUil be a public beiiclit. 
The doLlrlilt m Dinou. AloifiJir {ri) ennnol be 
''ppheJ to tills c.ise. That was a bequest of i2oc/. to 
be laid out iii the pui chase of 1 hj<I<;, pait ol nhjch trere 
to be a luiid fur a peqictunl annuity ol lot.pcr a?iH. to 
a niinister to pi each a sermon once a year to lus nio- 
inor\, winch the Couit held to he a cliaiitaUc use, .ind 
also to keip his tomb-stone in repaii, .uid the iiiscrip- 
(iniib ler^ible thereon and upon the stone iijrainst the wall 
rccitiagtlie gilt; and the Couit held the latter part was 
so mixed u|) w itli the othci that it could not he distin¬ 
guished, aiul till reloie was \Old loi the whole * but it 
iicicr oceiiricd to the Court that the wliole was \nid 
because a was. IC\c'n siqiposnig this eoiiditioii ol 
maintaining the \aiill and tomh to he lOiitinry to tin 
statute, It 1 ilia wilhiii the piinLiple that the illegal pon- 
ciitioa Is told, ,iiid the giaiil ol the land good, ior thi« 
not being .1 i.i-e withiii the siap'le oUj'ieLK.f the land 
Joes not {fo to the hiii*;. 

r> O 
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Ties/, m reply. Tlic whole of the hinilalions are to a 
charitable tibe. Dm out t. Mollmx is 111 point for the 
Plaintill’. Tt IS said, this is a tclflbh use. But the 
keeping a tomh for tlii' donor’s self anik his family, is 
not like the kei piiig up a house for himself and hts fa¬ 
mily: It ]> the perpetuating an idle viiiuty, as Lord 
Hardvitele expresses it, hut it is not therclore the less a 
chill it.able use. The put chasing masses for the soul of 
a donor is .ns sc]£sh as this, yet it docs not tbcrefoTC 
cease to lie a superstitious use. In Pigot’s case, where 
Lord Coke speaks of cnnrliLions which are against law, 
it riiiiat be intended of coiniron hin ; if they were agAinst 
a statute, it would have been eo expressed. The couii- 
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ael for tlie Defc^iidant lias not impugned llic disliiirtion 
between iiislrumcnts void by common Liw and those 
winch arc void by statute. Nmton Sinn 7 iis has been 
recently lecogiii^cd in Ch'ten'joood v. The JhJiop of Ton- 
don (a) i and though ihcic was dear '•imori}, the Court 
held that it only vacated what wav siiiioniacul, .ind they 
maiiitiiiiied what was good. TIk^ property-tax .ict does 
not avoid the whole a'-'^iiraiicc * it ni.ikes void only the 
“ covenant or cuntiact.” It is said, it a pait be given 
to siipiistitioiis uieb, and part not, the fiistonly ftoes to 
the king; but that is by reason ot the word'- ol the sta¬ 
tute, V huh aie, that '■o much .is is given lor supeislitioiis 
uses sh.ill p.!*!, t<J tlic h>i!g. 'riic wlioU' tiecd llieietbre 
J-. to .iM intents vokI. 2so answer lias been given to tli<* 
.^econd ground. At all c'cuts the I’l.iiiiliff i^ entitled 
toavcidiet; hn il the le-e declaied ot tlieiuiLiirig-lioiise 
IS a di.iiiLablc use, thru tliegiuiiiiil dtsiiiiLil loi utiitiiie 
ar'Cting-linuse is diicH-’tlj given hii achaiitahle ii^e, and 
the Plaiiitiir must rc'crver lor that il otheiv. ise, the 
bOL’K tv ot Quakers may ininicdi.itely t.ike that hind .iiid 
appl^ It to that Use . but iii tiuth the gilt is all one, and 
tliu Inintaliuiib tint several but one, and the Pliiiiilill 
imist tlierchirc lecover the whole; at most the uses aic 
sevi'ial. The preamble of the statute 43 JSh: r. 4. lias 
Veen nienlionod as an enumeration ol charitable ubc'b, 
which roiilanis none for the siistcnt.itloii of tombs; but 
the iidi-reiicc is not lair, for that htatute is restiictcd tu 
charitable u<-cs strictly so callcil, hut the prcnniblc of 
this act shews ihut it meant logo beyond that lino. Tlie 
mischief intend'd to be hereby rcmetlieil was tliu leii- 
dering projX'ity inalienable, to winch this gnmt c.\- 
prcbsly tends, for the benefit of no person whatever, but 
only to i>crpeluatc the viinity of this lady and her pos- 
tenty, which is directly within the mischief. 
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* Ciiuus C J. Tlii-^ an (’joitiiit'iit biought for the 
ii'ancr^ urccituiii preiiiibc’s 111 Ihtljotd^nc As to n 
piilul the pieniise-, nanicU, t}i iiimiii!r-|ioufe>c and 
Iniiuil giouiid, I am non to take it, 'hnt tiny have been 
alu'JiK loco^eieJ b} (‘leettnpnt, lunl that this aition is 
brouglic ioi the icsiiluc; and the question is, nlietlicr 
the dml be toid as to th it, b^ the statute ^ G z. t. 37. 
It Is urgiii'd to be \oid on tliiee giounds I'list, il it 
b' told as to }Kiit, It IS said, it must be void ns to tli'* 
nhole ll the objection had bmi (hiived from the 
cuinmoii law, It lb iidmittcd, that nuuld not be the coii- 
seiiueiicc; but it is uigrd that llie statute makes the 
vliule deed void. As the counsel lor the PJaintid'puts 
it, theic IS 110 dilTeicnce betneen a tiiuisiiLtion void at 
cotimioii Ian, and void by Statute if nn act ho pro¬ 
hibited, the coiintiuetiDii to be put on a (lecxi convening 
piopcrty ille;rall\, i**, ih it ihc elaiTsc \\lircli socoiite^s it, 
IS loid ccjLiulIv, ^iJiitlin It ho hv M.itule ni loiiimoti 
iau blit It 111 L\ happen that llii- statute fiirthei, 

and ba\h that the ivhiile d(H.'d sli.ril be \(Md 1o nil iiifeiilh 

% 

jiul pur|«obCs; and tluit i hi, iIk Com I iiiubt 

pioiuuiiico, becau« 4 e the le^ibl.ituie li.is so en.ic t* il, .iiid 
not becuubu the traiiSsictiori prohibiled jb iJlej'al. I can¬ 
not find ill thia act any words which uiuke \Iio eiiinc 
dsM\l ^oiil The words are, “ nil gifts, grants, convej- 
aiices, appuintnients, usbuinnces, t^ails(e^s, and teltle- 
ineiits whatsoever of any lands, or of any estate oi nitoresi 
therein, shall be absolutely and to nil intczitb ^oid.’" 
I think this giniit of that iiitciest jii lanri, winch b> the 
terms ol the grant is to be applied to a chanfahle uhs is 
void , but 1 think the statute iii ike< notlinjg inoio void, 
and that tJic deed, so far us it luissis otJiei hiiicib, not to 
n chuutablc UhC, is good. Uicrefure that aigLiiiieiit 
fads. The PlaintilT'b couiibcl next iiisibts that the icbi- 
due of the lund is applicable toachantable ubc, Ijcchlim 
the cunditiou is tliat the donee shall keep jji icpaii it 

\uull 
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\iiult to rccx‘ivc the body of the donor or any oi her fu- 
iiidy. Wi* iij'rcc with the Court of King’s Bench that 
this IS not a charitable use, and the FlaintilT’s couiim*! 
set ini-d to feel the argument that thi-> was not a chari- 
lablo use, and tlicicioie tru'd to argue that this was a 
i //"7 ; charitable use, and that llu' bt.itate meant to 111- 
cliide .ill ])rnvi 5 ionb tending to jierpetiiitie'i. It certainly 
means to provide against pcrpetiutiea in limitations of 
liiii'is ior charitable uses, but it is umfined to those 
iibc^. It is next urged that the conveyance is void, 
because it is subject to the right of the society of Quaker'!, 
In lake any part of tlie land when tliey please. It is p 
siilhci-'nt answer, that 110 part is now ajipi oprinted to 
lliat piniio'-e, and lhat llnit pait of the dml being detei- 
iiiiiicd to be void by rlii' slatiiie, in w!’uh we ngiCL, 
they ne\,.i can pos'^ess il. tlieie must ihcroloie be 

.riiflgnient foi the Defendant. 


Mti 1 1 11 ‘v. Paiivki I.. 

^ IJNS iSei jl had on a former day oiil.uiied a rule wfw 
to dischaigeuuL oi casto'ly the Deieiidaiu, who hati 
been taken 111 evix'uliOii iiiiclfi .1 \iiu of raj:, ad saits- 
/ctnrndim, tifioii the {pound tiial the Pl.t.null had pre- 
vjoii'lj' sued out a wiit ol /o'njiiiiu!,, under which the 
slieiiir Iijul '••'i/Cvl good-, ol’ gieailc’i value than the 
amount ot tlie judg.ui'iil, which writ was not yet rc- 
tiuiuxl. 

lie\l Se'ji. on lies ihiy sliewcd cause against the rule, 
upon ihcgiouiid that the PlaintifT had not sold the 
goods taken under the writ of ^eri Jaetas, but had after 
‘lomc weeks abandoned that process, which he con¬ 
tended til at he was at liberty to do, and thereupon to 


sue 
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lie out hi^Min ^fenjtn^r^ II w is ihc coiiiinoii 
piactice, lie said, to out a ol uiid a 

>Mit of ad ti hIui The nKtily 

>ejzjn^' and abandoning the propc ii not isuch an 
execution of the proces as needs delay llie is^iUiiig ot 
the second Airil uli the fii»t letiirntd 


J815. 

" ^v— ^ 

Miller 

V. 

PAlCdLLL. 


/rf/iA, Jii suppoit of his rule, contended tliat the ^\rit 
oy fieri jitetas^ vihilc iinrc'tuiiied, ‘tlnuys bu a Mit- 

licieiit pica foi the PlamtilF or tlic slienff in trebpass fur 
the sci/uiG of the goods, and that it theiefoic ought to 
be returned, because the PLiiiitifT ought not in justice 
to be fiirnislicd at the same lime tvitli n legal justifica¬ 
tion lor taking and detaining both the goixls and the 
budy. Even a /fs/a//o« fieiijaaas to le^y the lesuhie, 
laiiiiot legally be sued out before the rptiiiii of thi' tiisL 
HI It (a). The Plamtiir is buiiiul Hist to shite to tJic 
Court nhat he has <loiie iiikUt the writ, ami obtain 
then p£riiii5Sion to abandon It, bi'toie he can *:iiie out 
the further piocess 


ft writ kyf^fiaiJatia^y may, il he pleases, omit to execute 
xXxv^fieiiJacia^^ uiid take out u writ ol itipuis ad i,ahs~ 
JanendtiM^ and execute that belore xXwJienJacias is re¬ 
turned or returnable. I3nt there is also fio dtmlit that 
it the Pliiiiit'ft does cxcxutc his Janas, he cannot 
htU c a writ of capias ad saft^/artuidmn till tlwyft i ijai 
IS conipletcW executed and leturncd Ihis is a middle 
(j'C. ho liii as the Detendiiii is conceriitcl, the goocb, 
to ihe extent ot their value, have been Ie\Kxl, and tlie 
«|uesticm is, wJiether the Plniiitin, alter taking tlicni, 
Liiili.iiige Ins riind, .iiul sue out u writ ut capias ad 
'af/y/a^/mdiwi witliout ictunimcj his former wiit. Lt 


' ; CKftpf'hihiK \» '»!>. 
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this might be, it would confbr a power that might he 
much aliiibcd. If the jSerz Jacias be rpturncdi there is 
soniciliing to bind the and to Imiii for how 

much he shall have the body, by showing hem iiuicli he 
has filicady gotten. Jf a PlamlifF might take goods 
iiiidei a facta^ and hold them a month, or the 
greater part of tbo long varalion, and then change his 
mind, and I will not ^ell, but will take the body of 

tbcDcrcndant under a capias adsaizs/acmulumt* it might 
be the engine of very great oppression. The PlaintilT 
may, by the practice ot the Comt, sue out botli these 
processes togrlhoi, if he will, and may UbC either the 
one or the other, as he sees advisable, but by using the 
Jten^faaas iiist, he niiikes Ins election, and aflcr having 
so clocteii, he ramiol use the other process, till after the 
jotiiiii of the fiist. We iheiclbro think, that this wut 
oi capitis ad mhyanendum^ being sued out aflcr tlic/i^i 
Jacias had is.siicd, and utter the shcritl had taken the 
goods uiidcL It, and belbie its leturn, cMiniot be sup- 
])ortc<k 

Itiilo absolute, lint on the terms 
of bringing no action agauist 
the shenflT. 
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roiiSTFu, Demnndaiit; Fohsteb, Tenant; 
D.wicy Bolton and "Wife, Vouchees. 


ai« 


HE \ouchccs, who lived in Canada, liod in this re- 'i*],e Court will 

covery put in their place two persons named. “ as amend a 
... ... , ,, wamnt oF at- 

tlieir attoriiirs jointly and severally to gain or lose in a tornej, wbuh 

plea of land,” not saying “ against Samuel Fbistc?” the >9 thedfcd of 

Demandant, as they rcgiilnrly ought to have done; and 

tipon account ot this orn]!,sioii, the officers refused to vouchee'* war. 

perfect the recovciy. JUiere ScijL. now moved to amend oFattor- 

the warrant of attorney, by inserting the words ** against TO^,'orniritc«r 
Samuel Forsta," upon the authority of the cases of m ihc bwiy of 
Siam, Demandant, Le Blant, ’Tenant, llamsay and 

to c\prp 5 s 

f^ouchces{a); a)}d Vouchee and the aganut*vhom 

Court expressing dissent, he ivas supported by the sc- 
cond.'ir3', who staled, that it had long been the daily ^vhcreiniJic 
pracUcL iS the Cuuit to amentl wan.ints of atloinoy, attorney was 
This motion Iniiig dib.iIlo\iod, Jjc lii<*n moved tliat the ^ 

r*co\cr3^ miglit pasw>notv illistaiidJiig the oinis joii of i 1 ic precipe 
tlic-,c wolds, lor whuli hi* (oiicei\cd there wa^ smTicieiil 

the head ot 

a'ltliuruy ou tlie fate cl tJic j-isliumcnt By the pine- the wsmnt ot 

tito ol this Court, iJio js engro!»bL'd at iLe lioad attomey, whg 

, , 111 n die cEeniaiid- 

c\ the same parchincnl on ivnicii the Wdirant of sittur- 

is liikoii, nnd the p*tri.rp^ is, couiniand IfiUzan,. Court held 

jTa'^izr tlu^tjusti\ and witliouL Jli.ii he nsidci 

t»' T\)}^iLr SlC bom v^Jicjice jL jrny be plniiily to that plia 

coliectiil llial thj plv'i ot land in ^ihich JJa/ty ^*y 

ard wifp mako thci." mioiiiiC'., is the plea of land against and 

Sai'-uHFoi "iUt ill the'^aiJ'cinstiuriKM.taboic inr*iiiioned, thertro/pry 

anil the wiivniiU ot aUoi ’.v \\> ihcrcfore in Us pieM.‘ia 

s'atf’ijHiciunt. Lnougli appeals rii llie \ ico ol If to 
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guard aga]n*it fraud, by rendering it impossible that tlie 
parties who executed it should not know by the perusal, 
whiU the transaction was, and it plainly appears by the 
context, that the omission was accidental. 

The Cotftl held, as to the proposal amendment, that 
the cases cited were not well considered, and when they 
passed, it was not adverted to, that the instiumciit 
sought to be amended, was the deed oi a party. Tlicy 
C011I1I not take on themse lves to make it appear that the 
party had executed a diiferent deed from that which he 
really did execute. Hut they allowed the recovery to 
pass, on the gioiind on which it was very projicrJy 
moved by the counsel. The practice of the Court re- 
qiiiied the iiistrnruent to iiin in that form, containing a 
leuliil ol the writ, whcicby it appeared who were the 
parties to the plea. They therelorc thought the warraul 
of attorney must be taken to refer to the plea c.l land, 
the commciiceiiiciit ul which was therein above stated, 
and that Iherefoie it iv'.cs in substance a making oi an 
.'ittoruev 111 that plea. 

Tint. 

Til the case ot another recovery mused by H/fMU 
.Serjt. on the liiit diiy of this term, whore there was a 
siiiiilni omission m the waiiant of attorney to name the 
leimiil against whom the ]}lea ol land was, the Court in 
like manner permitted the iccovcry to pass, supplying 
the defect by reference to the pr<ccipe at tJie hc.id ol 
the warrant of atioriicy. 
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Vi lo .III uliun iijji/n a t)l niMinncc at 

jiid hum iny ])Oit oi m KhUlancf to 

cdcclixl lit I 314, tor 2 corL Ljp>i2 liie sli'p, jml loon/ 

oil tho lici^Iit and a Ion ' alWid bv ^a/wc hv 
pri*«oo-> iijikii >^vn. I pim tlio tiid oi tlic c ui^o it tliu- 
itivt TumOj U^i 111 1S15, il Omhlfial/^ boflno 
Oihbs C\ J it apprarod tint ihe \*_‘ *1 J'nJon 
h II lov. i\ mid onl and ibat -Jio v !fi t, bciiu: t.i* hv 
tiu 'The ponoi nl S' /fJt mus .liin blo'k 'Jimjt 

Vo>WTi/^ and li id notilu'd lli^* ^ I- ' idc tu 
'i’lie jna'stci ot tlio \c'bsi.l, hi'iiij- 1 vOuiiilo a-- a \ Htjcn , 
4atcd that ihc bhip uus Luniul fui i ^'///, hrt d'n*- siio 

I itl, agaiiU't ]ii^ mil^ hiui en )i' aiUNnit '■(.>* 

II ihi‘ coi'jt of S'tr^of/ Lhi'o In inti iidorl lo Ma\o \ 

rl u ho ^|jf! M(il irih ml to *^> nOo aiiv |j(af ot ^^07, 

iiu' ♦hat ftij'ii 'll nn- (jkoii in /a oM'tt loi 

o 

/i<^/ j'In ! >tn 1 I.'Iils |ii' id s JifiiUv* it ihr 
i'ain 4 .^ Klniji.Llly^ toi'i!. iimsi’t <■ ilu* ^.s^i I iijkoi 
ll'o pTiuniid <'l Iici hiMi’^r Moliitfd ll'o Ijlo'^k ulu lit 
AoKxtfVi and ulsI^lo«l that ua-^ 'Ui iriswoi to llic IM.liel- 
J'H ^ CiUi-, bciii^ Loiic lu«>jvc (‘Vidoiico ot tli ' licl, niul 
liiaL ihciclore tlie Jiiaslei'b lo^aliinoi]' tojilil not Lo 
ricej\ocl to the uintnoy. Tho Ptniiilill d tint, 
admitting the Sztcd^s/i sontcnLC to be coiuliibiio ivi- 
donce, it no hirlher tb.in the point of the bmith 
of btoik'Klo, but did not dispiuxe the innstGr-> evidence 
that tho vessol was bound for hedh^ uhieli \\ is lun- 
''istcnt ihc sontoncp, by su]i]iosin^ tliat the master 
had bai latioiidy cnined the Jiip tov\air|s liic coast ol' 
AfontY/j/, and upon this proof of binatry, tlie PtaintilT 
vns still entitled to roco\ei. 'rhe Uefeiidant insisted 
that the evidence did not cleaily raise the inference of 
liarrafry, but he that even it the fact weie ^o, tlio 

t* e ? Pljjiiliir 
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l^.iuitiiT could nol rcco\cr on thi^ declaration, because 
tliciu wus no count for bairatr}. A verdict passetl fui 
tlie Pliiiiitdr, subject to three points '^bich his Lordsliip 
jesci\cd, fust, whethci tl.csentence conclusively proi cd 
.1 bleach ol the blockade, becorull3', whether the sen¬ 
tence pi o\rd the master to hn-.c cunimittcd nn act ol 
haiintry: and thirdly, i^hether tlie PlainlifF could re- 
cutei witlinnt a count «i\erriiig a lo*'. by barratry. 


Accordingly T^i:^fg^an Sc'rjt. m :h s term obtained a 
luie TUM to s-jt aside the \4rdiCt a'^d enter j, nonsuit. 
-iliajilsL winch 


SZ/rn^tn/^ SoliLitoi-Cu'iurat, and Serji shewed 
< «uise . As to [he liist point, they ulinittcd the sentence 
’ as roncIiisi\e evidence ol the breach of I lockade, but 
that the master's testunons was lo Ke . < 'V^ed, so far as 
It n IS consistent w ith it. \s tothi ih.-ti nonit, the* exist¬ 
ence of «i more lotnote cause ol In--, whisli occasioned 
the iniiiiedi itc cause alleged 111 the dccUiation, cannot be 
*et up to disprove the oxisleiicc ol the immediate cause 
alleged. Iicr^r^'^on v. MaLo' : Nor is it necessary 

to state tlic icmute can've. Mt^^nan v. Parish ( 6 ). If, 
indeed, the more remote cause wcie the act of the 
PitLiiiiifl, than It would be a defence, net because it 
di^piovcd the allegation oi the iiiiniecliate cause of the 
loss, hut because the Plaintiff could not recover for n 
dsniagc occasioned by his own act. The immediate 
cause ol Uic loss here was by seizure occasioned by a 
breach of blockade, the more remote cause which oc- 
ciibioncd tlic breach ol blockade is not proved to ha\e 
been the act of the Plaintiff: the result of the evidence 

is, dial it was bv the act of the master, which is bar- 

• % 

r.lry, a rlisk against which the Detcmiants insure him. 
There is sufficient evidence of bairatry to wairant the 

00 Z JVfcj Jj6. {b) %Campb 1^19. 

4 ' finding 
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of Jio jui\ T^t' il«-rbialIoii a siiflUcirnt 

ground of lucju ^ u ‘i.o VI Mritirl hns pnnrd all hib 
> Cl menu. 

faug/iari in sapiiort of hib rule, uigccl tlj.il it \\m 
/'ut o\cry de\i itiou ttoin ihc coui^c that can- 

'•PLiitud baricih^, liio ni.Lstei niit^ht li.ue brukon thf> 

' lockadc tl'iinigli ignni.iiico or ini«skilbil )i.i\rirrit on. 
Ihc dcclaialioii I*** m t iJiovtd^ itir it avreiriil Lliati' e 
’n-'s hnppined ship n prtveciling on the 

^ insiiu'd, \ I'cic I'MtU'iKC w is, Ll)..ts]LO 

i.'r out of hei dL'luic". coei'aC .ih ii ilio 'A is 
Ijiit the oudeme I iiU on ii'o'lici ^ro'cuh ft ducb i;c t 
^jCcLbMirily happen *liat J'c iict is m the it* 

picbcnts It; tortile piijwbool frliewnif, tlie guicnd fi 
.ciidcinnatioii. the sentence is coiuhi^i\e ev iiii i.er, ’ ji 
ioi olhn inirjiobcs, niul jt not to bo jtlciuhd uiih 
ail the saino conswjiu'uces .md iiic.oi s i ii the hiot 
were tiiic. Tlieicloio ilm »t.iil»ruo no i'vnk'n»f' i 

Eheactoi tho ina tei hjiiatsoo . 1 ^luie is ro 
other esidoiiLo of y in fli< f<i 'ilu' -woV 

oi the captain’s be i\ii\ or 

svlioUy rejected ix thi^n were L ii.afi i Liri- 

tilT' could not lorovoi on is do* 1 ir:i<i'i , j ir ji give'? 
iio notice whatever to liie Do^enll^ln^ ‘Mt iic is to pre¬ 
pare to meet nek ci loa^nleucn barral'-}. 

Cui . adv, t J\ 


1815. 
Ta ertjj 


V. 

H,\K\ VJi. 


Ciiuiis C. J. no'^' ikl vciccl lliu oj.micn o: the Coi.rt. 

Thiii i". .'Ill .action on a jMiijcy of iiisaiance. The 
tflucstion , the ujisurccl, bimt o.i£ fioni his right 

to rccovci in the iLiat inbouicc by proof of the violation 
-of thoblockfiilc, bie replaced hiniiiC'if in a s'tuntion to 
recover, b} pioof th.it it 'nob the master, and not the 
rianitiif, who had been vioJating the blockade. The 
1^1 untifF started this case, b) the m.i3tcr’a swearing hn 

<^03 wa-. 
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\\w oD. sAiJiii^ loi Leith^ and was there seized i 

lliii evidence, if it 'stood alone, would entitle the Plum- 
tiiF to lecovcr- The Dolondant pat in a sentence of 
corulctmuilion foi bicaking the blockade. The Flamiifl' 
coiitciulcLl that so much of the captain’s evidence tnighi 
be leccLvccl, and must be believed, as-wfis not incoii- 
bistent With the sentence; that when the master sw'ears 
lie w:ib making heith diiecf, v^c must dibbehe\c him, nnrl 
believe tliat he did bienk the blockade of but 

that wo must believe that ho did iL without the direc¬ 
tions of the owner, ciul that thorcfiiie he is guilty of 
btirraUy. On considciaLion wo think tliat this jb not 
sullicicnt evidence so to fi^ tlic nuistci witli bariatry as 
to entitle the Plaintiff to rcLinn, without much more 
iiiquiiy. The in«L3toi cmiuioL be fixed with bariatr3S 
unless he uctb Cl iiniii.illj ; \vc cannot laise that chaigc 
on till' IfiObC Lwpii.S'hion that he wa; bound lor 
}ir might be so, and yet might have uidei^ to touch in 
Noir^ay^ Obsci\e, itjs on thio giomid, that wc think 
there ought to bo a liirthei inquu^'; wi do not decide 
on llie point of jilc.idiug, nor whcthei a sentence of 
condom 11 a Lion is conclLbivc evitlence up to the extent 
of fixing barratiy on the mastci , \\ 4 j 011I3 say that in 
this case theie ib not siifTicjent evidence to prove bar¬ 
iatry- We.thereJoic think that iho iiilc must be 
absolute for a nonsujtr 

, Rule absoltito- 
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Baxti:r u Morgan. ai* 

^ HEPHERDf Solicitor'Gcneral, moved that tJie The Cnurt will 
Plaintiff, who resided in might sivc security compel a 

loi costs. Ljcns berjt. in tlic lirbt instance opposed tlic s,d(.iit abroad 

motion, upon the ground tliat the Defendant, who was tngivcsccunty 

in this country when the action was commenced, now f***' costs, m the 

prjLL or cunfi-^ 

resided abroad: he thciefore prayed that the bcciinty pcllmg tlic 
might be mutual. In the case ot De la Ptettve v. The Plu'iiini rtsi- 

/Jwc de Btron, the Couit of King’s Bench refused to to 
enforce security for costs till the Defendant had put ill llLfciid^nt 
bail, and though tins action was not commenced by 
bailable process, the Plaintiff ought to have security 
for Ills debt and costs, if lie gave security for paying 
costs. 

Pet Cut lam. The reason is not mutual. Tlic mis¬ 
chief IS precisely tlie same, whcthci the Dcfenduiit 
resides in this country or not The Plaintiil'must give 
security. 

Rule absolute. 




Moore v. Bowm \ker. 


Nov. II 


'J^HIS was an action brought upon a replevin bond, 
which the Deleiulant had executed as surety for 
Shirr^i a tenant of the Phiinufl’, upnii tlic occasion of a 
(hstress- for rent made on the iptli vX.Tanuary i'8i4. 
On the 3d of Match 1814, at the assizes for in 

another replevin cause pending and then about to be 
tried between the same parties, SAzrrg^gavc a cognovit; 

C c 4 ' subject 


A Defcncknf' 
in replevin 
AOti by 

pning time to 
ilie Plai utiff * m 
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subject to a reference^ which} comprehending all dlfier'* 
ences respecting rent, embraced the replevin which was 
the occasion of the Defendant’s bond} but it was ex¬ 
pressly agreed lietwccii the p.irtieS} that nothing in their 
agreement contained should dischaigc the sureties m 
the replevin of the 19th o\ January iSi<|, and that no 
proceedings should be had In that replevin cause pend¬ 
ing die icfhrence. This relciencc and agi cement were 
entered into without the knoulodgc of the Defendant. 
The arbitr.itora awarded in July 1814, that Shirr^ 
should pay the rent on thu 8th oi' Au^ist 1814, and the 
Plamtifl'^ iindei the cognmit, on the 7th of September en^ 
tered up judgment, and took in execution the stock of 
Sfurreff", and that being iiisuilic>ciit, ai rested him for 
the residue he w.is in consiquencc lendcrcd unable to 
cany on his f.iun, and absconded, leaving the Defend¬ 
ant liable on this bond. The Plaintiil'had removed the 
replevin cause into this court b^ writ of aeeedas adcu~ 
rmnion the 14th of April 1S14, gave a rule to declare 
in replevin on the 25th of Map 1814, and on the 25th 
oTJumtatp 1815, .and not soonci, signed judgment of 
non pi os for want ol a declaration, issued u writ of 
leloHio habendo on the isl of February 1815, and issued 
a eapias against the Defendant on the 6th eXJune 1815, 
returnable in three weeks of the Help Ttinitp. Upon 
these facts Pell Serjt. had obtained a rule nisi to sec 
aside tlic proceedings in this action, contrniling that 
the PlainLifif having by the rcleicncc giv'cn time to 
Shiri^ had ihcrehy discharged the Defendant and the 
other surety in the replevin bond. 


I 

Best Serjt. now shewed caus6. This rule has been ob¬ 
tained upon a supposed analogy to the eases of bail. 
But the facts arc not similar; all the cases where bail hav c 
been discharged have proceeded on the ground Uiat the 
boil arc for a tune prevented from doing that which they 

have 
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liaio.iright to rio. In tlir v. 

the Court hi Id thnt li>- the bail nuu- iml pi evented from 
suTreiidering then piuiLip:il, tlinv wcio not dibi hargci]. 
It J^> rommon piai-tjce tu lake a ret flu t at ///a ptiiit s<ih- 
jeet to A. lofeience, but it never ^et was heard u1, ili.it 
b} lefeuing a cause, the bail were discharged in .11 a c 
nlierc thete has been a vcriltet. The Lad may be p'jC 
in a woiNo sitnatioii, and yet nut iljseharged, 'ty the De¬ 
fendant giving ii togtifmtf lor he thereby me*Irr'ites 
exoculioii; hut it i^ns nevei thelcbb heM va. IToA^^ 1 
Xuuent (A) thnt the bail wci c not thereby discharged ; 
biitindi'poiidenll} nt that lase, wliicli has 1)1*00 fjiicstioricd, 
the pi nil ipJe 0.1 wliicL the bail art disilimged or not dis- 
cliaigrd b\ 1 1 ?/, IS laid ilow 11 m Ci y/i v. Johhst -j (#) 

aiiil V {dj, iiiid it do-j^ not entitle tlic 

] h U i.il ml to In pi I snit .ippl.c.itiun. 



MooniB 


Vm 

BOlVUAKEe. 


I ti\ ro.iintf iip,i d tint diet jji iiuiple did net operate 
to p."e\i lit III-) iiii'l.iiig tliu I ule, .jl)>>oliite. The agrre- 
ineiu ut 31I Mmi/' i*}!/,, anu all the siibseqae-1 pro- 
eectliLigs 111 c<iiisei|iieiiee tleMof, tiwik. place wuliout 
the piiMty of the Dclencliint, f/ho in conseqacncc 
of and the Plaiiitid'nitering into thc^e ten *, 

^vjs tiiprjved of all chance oJ iMdeiniiii./. If thcrcple.ai 
caasp )'i which the Defend.int w is suirty, had goi.c 
un to judgment in the regulai course, probably tic 
]>rescnt Defendant could in sonic manner haicprocced- 
eil against those goods which the PlaintilT iii Sijjlenber 
rook 111 cxeentiun. If the now i''lajn:iii' had used due 
f.dfgence, he might iiave had judgment of turn pros 
• ^pirist Hiiirr^f on 301I1 Maij 1814, wheieas the Dcfen- 
dsjit hits no notice of any proceedings till tht»€ 1815* 
and in the mean time all die property is swept aw&}. 


ti?) A tcj V. 614 . 
^/■) i T.R.ij-j. 


AiU, V. 379 . 

( 4 Z) Ik. 4jti. 
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1815. 


Boivmikcb. 


out ol Mlijcli, if tlic Plaintiil' hud proceedod with cliii- 
gcucc in the replevin suit, the Defendant would have 
had the opjiortunity to uidcninify himsdf by an action 
against the principal. 


Gisbs C. J. The principle i\«s Arst adopted m the 
Court of Chancery, that if a ci editor gnes tune ol p-iy- 
ment to Inv principal debtoi, without giving notice to the 
surety, the surety no longer remains liable to the debt, 
Die courts of law in late days have acLc^ on the sanicpnn- 
ctple, and applied it to the case of bcul; lor v.Jieii tlic 
Plaiiitilfhas given time to the p11ncjp.1l, the bail are put 
111 a new bituahon; for as the PloniUff could not dur¬ 
ing that time lake the Defendant, so neither can the 
hail, whose 1 ight groi\s out of I he PlainiiJr 's. But wluit 
is the presc'iit case ^ SnieLies in rejileviri cannot at any 
tune take the goods of the Pldiiitilf and restore them to 
the avouaiit. As to the otlici part of the ease, tlie 
agieiiiient L>ct\Aceii the PlauitifF and Defendant to rc- 
iei leseinbles a rule to reiei the quantum of damages, 
and there tlie bail aie unsweiablc for the amount' this 
has no resemblance to the la'^c where the bail arc pre¬ 
sented froin rendering the piintipn), and therefore there 
no ground for the application. 


Rule dischaiged. 



IN’ THE Fifty-sixth Year of GEORGE HJ. 


385 


(Jeu\ov I'. The Ko^al K\r’ii\Nui: Assuhanci:. 



^OVm 24.. 


uas an action on a policy wf iiisuiunce on siigai 
by tlni Martfs Irom lAve)pool to 01 the 'sliip’s 

poll ol ilischaige 111 the Brilish CliannoL Upon the 
trial of tlie cuii&pe at Ciuildhall^ at tlic sittinj^'i after 
teiin i8ij, before Gihbs C. Jp, tlfc Plaintiff 
Miughi U> lecoici cisloratotal Io‘b Jr jppe nod that the 
hlijp^ailei! on ibt iJecembt} 1814, and meeting with tein- 
pesLuoir^ eat her oji the 20th, put back into JLfveipnoL 
On the b.ime uno of tlie owiicis theic leeident, 

a])pii/(.il his agent in London oi her lotiiin: and ilut 
It piebunir-d there iviiiilcJ be bouie iJjJiiage lioui ihc 
* t' water . thib was stated totlie Oeieiidaiitb on the 22d^ 
Mio bc'ggtHl the Mssiiied would uit as it lliov woio uii- 
insiiu'd. On the 21M, siiiievois weio euiploycd to 
nisp^et the coiuliiEoii ol die bugar, and the luasUi made 
a |)ioiL-«iL On llie the mvjiCLb vMOlo that the 

(aigo had breii dlsLhaiged, was about to imilei^o 
4 piopoL siii\e\, and that hum pn eiit appealaiicoh, the 
iiuiiil>Li ol chc^t'^whuh ]i id iiuiveil damage would 
not be at all iqiud to what they liad hared, and might 
lii.e brill e'jKHled; and llity re(|LiebLed the uiidei- 
viJtej''bpiiiiii'‘bioji to pLOiCedwilh tlie cargo to the pun 
ir Vi to the srhip'b origin'll dobtiiiatioii. The 

iKteiidniits tinnsaLtjng iiu buMiicbb on the 26tli, re- 
4iM\cd this coniniuiiic.itioA on the 27th , ihcy^ refrained 
horn making any obsciv.itioii iheicoii- On the 
die owners wrote, reuniting then applicauoii ior per- 
jjiibbioii to go to a <iccond pi>rt, and added, that after 
a minute inspection of the sugaib, upwardb of 290 
boxes were found to Iiuyc icceiveil more ur less damage, 
a number far exceeding what they had at first reason to 


An aesured m 
entitled to a 
rLMsoiiable tmr 
for acquinng a. 
full knovle<lgr 
of ihe state of 
a tlam3{;cd 
cirpoi before 
lit. IS hound tQ 
iKtty whether 
lie bf* ill aban¬ 
don to the 
underwriter^ 
aa for a total 
Juus 

Where a cargo 
<>r bugnr da- 
ni3£,cd by aea 
Jier came 
jjiLo port on 
anih Dtcemhei 
b ^ -in to be 
iiiiihirped and 
cx 1 nil d or 
but Ihe 
OK^nrerl did not 
rtruivc thu 
rom]>lt.ri rc- 
port ai the sur- 
'ij nil yth 
Januftrj^ heM 
that an aban¬ 
donment on 
7th January 
was made 
within a rea¬ 
sonable time, 
though the 
plain ci/T 
hatl in the 
meantime con¬ 
templated that 
the Joss would 


be partial} and that the adventure might be pumied. 

If a cargo be so much damaged that it is not fit to be sent forward to a market, 
ihi assured may abandon as a total loss. 


expect; 
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expect; and many of the packages, which the water 
was supposed not to have actually penetrated, were 
nevertheless so discoloured by the general humidity, as 
to be much deteriorated, and it was impossible to say 
liowr far the real injuiy might extend. Under those 
circunistaiices, they had advertised tlic damaged part of 
the cargo for sale by auction, conceiving that measure 
to be thd best for the Defendants’ interest. On 2d 
Jatatari/, the Defendants being applied to for instruc¬ 
tions, declined giving an\ directions upon the subject 
of the damaged goodi,. On the 7th of January the 
owners haring obtuiiu'd a formal protest and certificate 
nt suivcy, and of the djirngc of the cargo, sent them 
to tlie Detcndiints, adding, that it appriued by the lat¬ 
ter, that the gieater p.Lit of the cargo was destroyed, 
and that the wliolc liad suflTerrd deterioration, insomuch 
that they could not think of sending any part of the 
caigo forward, and they signiiied to the insurers their 
iiitt'iiMon of abiuidoniiig the whole, and that it wrouldbe 
I <1 ought to sale on a day named. Upon the result of 
t' r sales the lo^s appeared to amount to somewhat 
j'lorc tluiii one-third of the amount insured. 'Fhe de- 
fcrdaiiL-. c-ontciidetl, liifit, that tins was 111 its nature not 
a total, but out} a partial Joss; and secondly, that if 
otherwise, yet the abandonment came too late to con¬ 
vert it to a total loss. His Lordblup, pursuing the rule 
which he had always adopted in similar cuecb, left it to 
the jury, whether the cargo w'as fit to be sent forward 
to a market ; if it wras fit to proceed, it ought to be sent 
on; if it was not, the Plaintiffs had a right to abandon, 
if they did it n a reasonable time. They ought to ha\c 
a sufficient time to examine whether it were worth their 
V lulu to pursue the adventure, and until they hail had 
a:i opportuiuly of exercising their judgment, they ought 
nut to be prejudiced. The time taken for commuiiica- 
/loii bcli'LUi ljr)udon and Ijtvctjiool w'as to be taken 

into 
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into tile account, ns prolonging the period necessary 
tor their election; and he left to the jury the question, 
nbetber the time which the Plaintiff had taken for 
making his abandonment, ns Icugcr than n as sufficient 
for ascertaining and judging of Uic state of the cargo. 
The jury found that the Sugars were so much dete- 
ilorntcd, tlmt tlie voyage was not worth puisuing, and 
that the assured had abandoned in a reasonable time, 
and found a verdict for the Plaintiff for a* total loss 
mnus a sum which tlic Defendants had paid into court, 
to cover a partial loss, subject to the latter question, 
which His Lordship I'oserved, whether tlic Plaintiffs liad 
taken a longer time to make tlicir election than the law 
allowed tliein. 


Gzkmon 

TheRo'iAL 

EarcHANCF 

AssuRAver. 


Shepherd, Solicitor-General, in tins term, obtained on 
ihe authority of MUchell v. Edic (a), a rule nisi upon 
the point reserved, to sot aside the vcidict, and ciiicr a 
verdict for the Delendant. Idi* also moved on the 
ground that inasmuch as the detci loi utuni had scarcely 
exceeded onc-third of the oiigmal cost of the cargo, .t 
was not a case where abandonment could convert the 
aveingc loss to a total loss; and he cited Thampion v. 
'I'he Royal Exchaiige Assutance (£), and Amleison v. JVal^ 
lace (c), but the Court refused to extend the rule to this 
point. 

Ems and raugkait, Seijts. shewed cause. Hiey con¬ 
tended that the evidence pioitxl that the phuniiffhad 
taken no longer time to ibrin hiv judgment on the pro¬ 
priety of abandoning^ than w.is necess.iry tor that pur¬ 
pose; for it was plain from the correspondtnee, tli.'it 
until tlie 7th of Jaimaitf, when the assured fiist oh- 
I allied the surve}or’s report on the cargo, he was not 


(«) J Term Rep» 608. 
(r) s Maule £*f Stlw 


fi) 16 SI4* 
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1815 in possession of all the necessary information for In'* 
^ guidance. It appears, that up to the date of the pre¬ 
ceding letter of the 29th IJecerther, the assured thought 
ThcRovviL that tlie io}Rge was capable ot being pursued. I'licre 
kx/JiANCB jjjij most ample good faith in the Plaintiff’s 

communications with the l>cfcndunts, who refused to 
interfere, and lell nil to the PloiiitiiT’s discretion .And 


And Bmungiict, .Scijt<i,, contta, “stilted the 
tuic to be, that as soon as the assured or liis agent 
Inis a iair opportunity to make up Ins mind upon 
the state of the cargo, he shall abandon. Ahaootl v. 
ITeiicktU (a). The Plaintiff had previously, by his letter 
of the; 29th Dcrembci, given thcDcfi;nd.ints notice ofhis 
election to send fbniaid tlie pait of the cargo that had 
been piosor\eJ, and to sell fur the benefit of the De- 
leiid.'uits lliat which was d.unagcd, treatuig th( loss .is 
partial: and he could not afterwards revoke Ins elec¬ 
tion. In the case vf Aiidet ton V. Ilie Jtoifid JLxthangt’ 
4 tsto ance (A), it was held that an abandoninciiL ot a 
suiikcti cargo of provisions must be made on tiolKc of 
llieir sinking, not a month alter, upon tlitir being 
fislied lip and inspected. The PliiinMff is not warr.uilrd 
III withholding his election while Jie 11 a* cei t.aixjing the 
state ot the inlendrd market, or ^picukiting on the nsi 
and fall of prires: neither, while he is pursn ng hrv 
inquiries, ought he to do any .111 that c.*in alter the state 
of tJic pioporty, or deal with them as if they were his 
own. There is reason to infei, that pi ndiiig the delay 
which intervened between the 20th of DtuT/iber and the 
9th of January, the damage occasioneil to the sugars 
by the &ca water had much increased, for want of tlie 
Plaintiff’s speedy care, and it is unfair that thi'< loss 
should be tlirown on tbc underwriter. The Defendants’ 

(a) I Park Int. 6 Ed. 239. [b) 7 Eatty 38. 
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instructions 
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inatructiona to treat thu gooda as if the Plaintiff was un- 
luaured, luust be taken with reference to the Plaintii}'’s 
election to consider this as a partial Joss: lor if the 
l>etetidauts had known it was tu be a total loss, tJiey 
would themselves liavcnsbumcd thcuircction ot the sale : 
and allhougli on the 29th of Dccembet the Flaiiitiif 
might not know the precise extent of thu injury, he inu4>l 
have known eiiougji to enable him then tu judge ul the 
propriety of abaiidonnicnt. '* 


1815. 

V -V * 

Gehiwm 

V. 

The Royal 
Fxchaxol 
Assl'Rani f. 


Gibbs C. J. delivered the opinion of the Court. It 
very true that the assuied in’i^tahiuys elect in the first 
iiisbince, whether he will tonsidei a loss as partial, and 
take to tlic propeity liiniselt, 01 as U)t.il, and ubanilon 
to die underwriter. Tins is the law 111 all cases w here 
the assured has his election by abundoning 01 nut aban¬ 
doning to treat the loss us total 01 partial. Hut it is 
equally true, that the lir^t instance iiiCiin«, altei the 
a!,surcd has had ii convenient oppoilunity of cxainiiiiiig 
into the circumstances whirli rciiJci abanduiimenl ex¬ 
pedient or otherwise; because it is on tlic result of tliat 
exainiiiatioii that ho is to make up his mind, nliethei 
lie will abandon or not. Let it nut be suppu'>ecl that 1 
accede to the proposition, llial tlie assured may use tins 
latitude ns an uppurtunity to judge ol the »tatc ol the 
markets, and us the markets lull or 1 Im’, to elect whether 
he will abandun or not abandon, lie has no right to 
govern liis conduct by any such lulc. The only I'xa- 
niination he may iiinke, is into the actual state of the 
cargo, to ascertain whut js tlie degree ol damage, 
without reference to the stnte of the iiiaikets. It is 
certainly liuc that a certain ainoiiiit of damage was at 
llist discovered, but ibc assuied did not then think this 
cargo so much damagetl, but that, os to a consideiable 
part, the adventure might be pursued; though a pail 
vta'i necessarily to be disposed ol at Ltterjmof. He ^o 

coni:idered 
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coi*’;idcicd 011 the ^^tli of December, he bo coiiaiderecl 
It oil the 29tb3 though on the Z9th the PlaintiiF cun- 
^idcicd that the loss would be much more extensive than 
M'as at first supposed. If the FLuntiff‘had so treated it, 
as intending to pursue the adventure, ailcr he knew the 
full extent of the damage, 1 should have thought that 
the abandonment was too late; but on the 29th the 
assured <%rtamly thought a part of the cargo was in a 
vtnto to go on. On the ultimate evidence, by the letter 
ol 7 th Januarv^ it appears, and the jury have disposed 
of t^'e fact, Lh.'t 110 part of the cargo was in a state to 
go It WAS not competent to set up this abandon¬ 

ment on the 7ili, if the assurors woie fully apprized of 
tic facis on the 2olh; but I think it appears from all 
the cjicismstances, that they were not so appii/cd on 
0 'ifid lint the rnigo had not then Jindergone 

so iL 1! cxain3"ation was aflciwaids made. They 
ought lo h'lve a roMson-iblo and convenient time for 
Uicir insjiection , if had been dilatoiy 111 mski^g 
llicir billit w'oulil. hi^vc been a \riy different ca-'C : 
tliough the Plaintiff ought not to be pressed too closely 
on iLis point, jd, if be Jiad been grossly negligent, and 
had slcjit <>\cr the biibiiies<33 I tliiiik It would Iift\e been 
an uubwci Lo the Plaiintiffdeiiumd; but here is no 
uprcuboiiablc dclaj', and t1ior4>fore we tliuik tlicie is no 
ground for bayiitg the nb«indoiiiuent w is made at too 

flic a lYcriodn uiid the lulc (or a new txial niubt be 


Discharged* 
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1815. 
Nw, %A 


^iELL Scijt. moved to dibchaige the Defendant out 
of custody, on a defect 111 the ufEdavit to hold to 
bail, which stated the Defendant to be indebted to the 
Plaintiff in 15/. and upwaids, lor the lure* ot divois 
corriagci^ of the dejioneiit, lured to and foi the iife»e of 
the Defendant. The Dctciidant, he said, iiiight have 
the use, yet not be answerable to the IMaintiff, unless 
he contracted for them, and they might have been hues] 
by another person, who might bo aiibwciablo to the 
FlaintiilJ though the Derendant had the use of the car¬ 
nages. Another objection was, that the affidavit stat«l 
the Defendant to be indebted to the Plaintil! for woric 


An afiiJavat to 
hold to bail for 
the “ lure of 
camagra hired 
to the dc« 
feiidant,*’ and 
fi»r “ work 
and libour 
(lone for the 
clLicudant,”* 
not adding at 
his request, 
held niflicicnta 


and labour dune lor the Detendant, but it did not aver 
tliat the woik and labour Ticre done at hia special 
instance nnd request. 


Per Curiam. That objection has been held insuffi¬ 
cient; and as to the first, hirc<l to the Defendant” 
implies a contract, and is equivalent to saving “ let to 
Jure to the Defendant,” and though hired to the De¬ 
fendant IS not a strictly propei expression^ it is not an 
iinii-^Lial one. 

Rule lefuwl. 


Dd 


Voi.. VI. 
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Williams i’. Marshall. 


A liCLiice to 
export to an 
hostile country 
was to continue 
In forte for 
ex]Wting II n- 
till the loth of 
Srptember 
*I*he ship 
clearnl at the 
custom-house 
m London on 
the 9th 
tfftnber, and 
on the lath 
received her 
clearing note 
at Gravgjriidm 
No evidence 
being givpii hy 
the assured to 
account for the 
delayi held 
that the ship 
had not ex^ 
ported the 
cargo hefurc 
the icth^ and 
that the in¬ 
surance \^as 
void. 


*^1 HIS was an action upon n policy of insurance 

bearing date in 1809, at and bom ImiuIdu to 

Amteidanii then an hostile port, on hides by the ship 

Constantia : it nas tried at Guildhall before Gibbs C. J. 

\ 

at the sittings nttei Tuntty term 1815, when it was 
proved that a licence ior the voyage had been obtained 
from tbc privy council, which was to continue in force 
until the 1 oth ol Sfptemhcr loi exporting, and until the 
1st ot Octobfi lor the ship's return. The defence was, 
that the voyage wiib illegal, because the ship did not 
sail within the time wnrr.inteil by the licence. 'i1ic 
ship clcaicd on the 9th of Sejitimbei at the Ijoridan 
custom-house, but did not arrive at iliaicsciuly and 
deliver over the p.ipcis nLcc«-sary to be there produced, 
until the J2th, on which d.iy the King’s H^aic her proved 
that he deUveic'd to . the muster, as js iisu.il, certain 
cockets icceived Trom. iMitdony .iiid a note with dates, 
called a clc.iiijig note, winch is the latest docuiiieut 
given to the muster, of a \cssel outward-bound from 
iMndoVy uflei lie Inis deliM'ied all iiecessurj papcis at 
GiarirsL/id. He is not leqiiiied to sign unj document 
at Gimisnid, When any diiiwbnck of duty is to be 
repuid to tli(‘ master on o\[>urtatioii, li(> cannot entitle 
himself to the drawback without pioduciiig this clear¬ 
ing note. G'bbs C.J, at first thougJit it must be con¬ 
sidered lliat the vessel luid sailed in due time, foi that 
she had coiuiiicnced her voyage by dropping down 
fimn London to Gravesmd, and hceiiccs had of late 
been libcially interpreted, but upon the evidence given 
b}' the searcher of the custom-house, he reserved the 
point, subject whereto the jury Ibunil a I’erdict for the 
I'lainliir. 


Lens 
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Lens Scijt. in this term obtained a rule nm to set 
aside the VL'idict and enter a nonsuit, ugaiiibt which 

Shephetdt Solicitor-General, and Rrsf and Bosanqitet^ 
Serjts. shewed caiibc. They contended it was nut ne¬ 
cessary that u vessel should have uctiitilly sailed within 
the time limited by the licence, where it did not iippear 
that she had been dellcieiit in lliir diligence,, mid there 
was no cause of delay imputed to the IMiiintifli) m 
this case. Uiomug v. Ctockeli (a), Goctie Htmpt 
Pteters{b)y Schtodcr v. Vatuc{c'), The principle is 
thereby established, that if there be no Irnud, the ship 
shall continue to have the benefit of the Jitence after 
the tunc therein mentioned has expired. Even on a 
warranty to sad before a ccitalii day, il a ship has 
broken ground, it suffices. To cxjiort, simply means to 
carry out; and if the duties are paid, and the change 
of pliice has coiiiiiieiiced, llicrc is an frxportiition. To 
export cannot mean to convey without tiu* pui t, lor if 
it did, exportation could not conrfmciiee, ns il is admitted 
it docs, oil moving from (havesenif, foi tlie port ot 
London extends far beyond that limit. No dccibions 
had iiidci’d occurred on the question whetlier llie net of 
clearing ut the custom-huuse noulu entitle usliip to the 
liencfitof a licence. It is a very difterent question, wjiut 
test the legislature may cliusc to fix for cAlitling parties 
to a drawback ; and there is also a matcTi.iI distinction 
between the construction of a revenue act, winch is to 
be construed strictly, and of these licences, which are 
to be construct! most liberally; and therefore, even il^ 
on the demurrer now pending in the court of Exchequer 
111 the cose of the Ksng v. Pougketf (which is a suit for 
the additional duty imposed by the stat. 5 a G. 3. c.94' 


181;. 

Williams 

V 

MAH1111.U.L 


(•) j Campb. S5. (0 1 Catnpb. 84. 

(A) Sdnuardtt Leading Detuionjt 6. 

Dd 2 


on 
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1B15. on all hides in Giee^ Bniatn, and is resisted on the 

WiLu VMS gr®**”*® Defendant’s hides were on board ship for 

V. exportation, and had passed the custom-house before 
Marmiall. (hg dgy appointed for the operation of the act to take 

place, although not yet got to Gravesend^ and were 
therefore to be considered as already exported,) the de¬ 
cision should be advei sc to tlie sulyect ; that would not 
govern thii case. The appointment of Grazesend as 
the place where certain jict> aic to be dune, is a mere 
fiscal regulation to piovent fraud, for if the drawbacks 
were to be paid in Idindmi, there would be frequent 
oppoi tunities to re-latid the goods, and defraud tlic 
revenue. But if the innstcr oi a vessel should chuse to 
rciiiiquiah hi& draw buck, it does nut appear that thcie 
would be any occnbion lor him to bring to at GraoesauU 
and 111 that case no limit for the commencement of liis 
voyage can be assigned, except the clearing at tlic 
cuotom-houbc and bicaking ground from London. In 
a case where the vessel, to all appearance, had plainly 
Lraii^jirresscd her limitod time, the onus to excuse the 
delay would be incumbent on the assured, but when* 
the question is on the construction of a doubtful cx- 
pi ebsion, the ontv lies on the underwriter to shew fraud 
or laches. And tlicicfoic the plaiiitifi'waa not called on 
to account by evidence loi tlie ship’s not sooner sailing. 
Ill the C.ISO oT the Gordc Iloojtf Pieters, Sir iV. Stoll 
callcii on the tuidei wnters to point out how the assured 
could be bciicHtcd by fraud, where his apparent interest 
was, as here it is, to use dispatch. 

I^nst ill support of Ills rule, urged that tlie meaning 
of the word to export, was to convey out of the poi t, 
and not simply to carry outw'ai db. There ought not to 
to be two difieccnt meanings given to the word. The 
embargo, which was taken as a foct in the cose of the 
Goede Hoop, materially distinguishes that cose from 

this. 
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this, and itivns not the underwriter uho was to sliew r8i5. 
the existence, but the assured by that fact shewed the ab- 
sence of fraud. In cases where an excuse is udiiiissiblc, the v. 
delay is always to be ncconnteti for by theassuied, and Maiuhacj. 
in this case there is no evidence of the cause of the 
delay. The moment a ship has exported goods, the 
drawback is due, therefore a master would be entitled 
to receive the drawback on breaking gfound from 
Xondbn, if that were exportation ; but he is not entitled 
to it till he receives his clcaiing note at Gravesend. 

The ship had on the loth done niudi towards exporting, 
but more remained to be done, 'rhe residue of Ins 
argument was stopped by the Court. 

Gibbs C. J. 1 should have been exceedingly glad to 
find that this licence was substaiitiiilly complied with. 

The voyage to be jierformed wns illegal williout a 
licence* one of the terms on which the licence nas 
granted, i>4, that the goods bliall be exported on or 
before (he lotli S>plembu tlic'ic goods were not cleared 
at the custom-house till the ytli of Septetaba the ship 
hod not sailed on the loth ol Septtmbc}. On the 12th 
she was at Giavcicnd, but ivlioii she weiglad, it docs not 
appear. Whether she was covered by this licence, or 
not, depends on the question whether she sailed on the 
10th. I cannot say, however I may be disposed to favour 
the Plaintiffs, that the clearing at the custom house is 
an exportation. Considerable light is thruw*n on the 
question by the fact, that by tlic regulations, or at least 
by the practice of this country, the drawback is not 
paid till aftei the passing Gtmvwnd^ and therefore 
upon the inltTprctation, which has jircvailed, of those 
acts of parliaiiiciit which give a drawb.ick, it appears 
that ships arc not considered as having exported till 
after passing Gravesend, therefore, with every diposition 

D d 3 to 
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iBi5< 


Wjlltams 

V. 


to favour this action, we cannot say tliat the Flointifla 
are entitled to recover. 

Rule absolute for a new trial, the 
fcndnnt admitting the (no policies 
stated in the declaration. 


Vov. 15. Sir Charles Morgan, Burt. v. Epwauds and 

Others. 


Alrase granted 
lilicrty to make 
IcTcIsi pits* and 
sough . A 
di-claralinii in 
covenant stated 
It as a liberty to 
make sloughs 
held that by 
the nilcnojrY- 
tuf o iocusn the 
Court could 
discoxer this to 
be the word 
Boughsi only 
mis-spclt, and 
that It u as not a 
fatal lariaiicc 
A derlaration 
lleBCnbcd lands 
denij'‘e«l tn be 
in lh( iri h I f 
11. an-i 
the cU I c- 

miseil Ijotfb m 

the parishes of 
0 &. M f the* 
Court hi Id rhe 
variance 
Lands in the 
occupations of 

intended of the 
several OLCupa- 
tions of B, 
UC. 


was at] action of covenant for rent on three ficve- 
lal colliery lenses. Two nt the Ddeiulanib mflered 
judgment hy deliiult, and the Defeiulant/T^/vti/rA | leaded 
nan jacla , and upon the iriul before Iticht B# 
at the ^lonmanih Smniiier Assizes 1814, n \cuiui was 
found lor the Plaiiitjff upon the second and thud counts 
of the dcclaralioji, with liberty ior tlie Defendant to 
move to enter a general <vcrdicc for hunselt. 

PdL Serjt., m Michaelmas term, accordingly moved 
upon the ground of variances affecting the second 
and third counts, anti also moved to nricst the judgment 
on the third count, niic Court directed the points to 
be submitted to'them in the slinpe of a special case, by 
which It now appealed, that the second count recited a 
lease to the Dcfendiiuts of a colliery, with a grant of 
lihertj to dig, ‘•ink, drive, run, and make pits, shafts, 
“ levels, and sloughs:” the indenture produced to 
verity this flllotriituin, contained a grant of “ liberty to 
dig, sink, drive, rim, and make pits, shafts, levels, 
“ and soughs.” The third count desenbed the pn> 
niiges deniised by the indenture llieiein stated, as being 
*• situate ill the parish of Sedtoas and Mon^theuslayne^ 
then la tlic occupations of WL Lewts^ AbrahamEdnm rifr, 

and 
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and Amte^ EdviarihJ* Tim indenture given in evidence *815. 
described the pretiiises as “ situate in the parishes of 
Sedvaas and Mimeythi’u^oysiej then 111 the several occu- v. 


pations of IV. Ln^is, Abtah- *j Ed-iCmds, and Anuy 
Edwaith.” It was objected that there v» ere tivo variances 
upon this count, for that the declaiiition ilesiiilied one 
parish which bore the conjoint name ot ISfil-xat and 

whereob the deed demised hinds in two 
parishes, one iiaiiied Bt’dwfts, the otliei mnneil Monty- 
theusloyne . the othei was, tliiit upon tlicdeU.ii.ilioii, tlie 
land appc’arcd to be 111 the joint oceiipatioii of tlirec joint 
tenants, whoieas several p.irls ot it were held bjr thici" 
several toniiiits. The Court treated tins objection veiy 
lightly. The covenant alleged 111 the third count, and 
proved, was for payment ot the leiit, “ clear of all 
** payments, Stc. on account of taxes, &c., whether in 
“ the nature of property-tax or not,” on which the 
objection was iinulc in arrest of judgment, that this was 
an illegal covenant, and tuLiIly void. 

Shepherdy Solicitor-General, fur the PlanitiiT, con 
tended, that as it was not necessary to set out the deeil, 
nor did this declaration purfiort to give the tenor; the 
insertion ol the word ** slough” was tliereton' imuuiterinJ, 
for, as It was here applied, and with letciciice to tins 
deed, it was insensible, whether unders^ioil ut a woiindi 
or of a quagmire, anil did not vitiate; the stiitoiiient of 
the libcity to make soughs, which was inieiidcil, was 
not necessary to the shewing that the Pl.iiiitifl’ had a 
good cause of action for rent, and therefore miglit safely 
be omitted. As to the second point, it did not ikx< 'Aiirrly 
tbllow that the words p.irish ol II. ar.1l M. meant tlmt 
S. and M. were one pariah. Part of the land might 
be in the parish of - 13 ., and p.irt might be 111 M. U 
premises were described as being lu the criy of L/atulon 
and Westminster, it would be cosily understood not to 

D d 4 be 
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1815. 



Morgan 


Vm 

Edwards. 


Ih! spoken of one dey bearing that compound name, 
but that the latter place was described simply by its 
name, without staling its character, whether it were a 
city, boinugh, parish, viU, or lieu conus. It was not 
iiccessniy to puisue the deed in stating that the demised 
preiiHscs W'-erc in a parish, any other adequate descrip¬ 
tion of the land would sullicr. As to the third objec¬ 
tion, It IS disjioscd of by the cases of FuUcr v. /lb- 
holt (a), ltea.dihaw v. Balders (A), and Tinkler v. Pren¬ 
tice. (r) 


Pell for the Dclondaiits abandoned the third point. 
As to the second, the word slough” cannot be re. 
jccIckI ; 111 many cases even the >ai laiice of a letter in inis- 
dcscTibing ii cuiitiuit vitiates the record. The Qucch 
V. Diake (d), ad Res. by Pamys J. Tiremry \. 
Ttsnssl^e]. Duller J. lays it down, that a trivial \anation 
111 setting out a coiiLracL, a rccoid, or any written in- 
slTutncnt, is fatal, PtU v. Gieeii (/"). 'I'hc Plainlifl* 
declared on a covenant to dram the Cellni Deer field, 
and the coicnniil 111 the lease was to drain llic AUei 
Deci field, .ind the variance was held fatal. 'Phe Pliun- 
lifTdescribes the demise upon which he Ll.ninis the rent, 
aa a demise whereby lie granted the Defendant per¬ 
mission to commit waste by making sloughs” in the 
land, of what tililily such a privilege would he to the 
Defendant, is not now the point to be considered ; his 
answer to the action is, ** 1 never was party to a deed 
whereby the les<-or grunted me any such privilege.” Tlie 
vanance therefore is fatal. The third count describes 
all the premises as Umg in one parish, ciilletl D. and Jl/., 
and the deed pio^cs no flcmisc of any land lying 111 any 
such parish of that name, which also is a iatol variance. 


(a) jfafe, IV. 104. 
(fi) Anltf IV. 59. 
(r) Anttf «v. J 49 * 


{d) Salk. 660. 

(0 4 T. R. 55 g 
(/) 9 iM. 


7 'ke 
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The Solicitot-General rqihed. 

Gibrs C J. As to tlic second objection, the count 
which describes the premises to he in the parish 
Bedrjaas and Moneifthcuslo^f must be taken to mean 
one parish, which bears that compound nniiic, and ihc 
deed being different, it is a f.ital variance. Another 
variance in the second count was relied on, and to judge 
whether il was fatal, we must weigh its matenuht^ in 
stating the deed. The Plaintiff does not protess to set 
out the tenor ol tlie deed, but to stiite tlic contract in 
snbstince, and if it be niis-descniicil in •.iiListaiicc, the 
objection is Cital The dcclar.ition dostiibes the demise 

.IS accompanied with the privilege to make sloughs, and 
the deed lins it soughs ‘ it is urged that these two are 
different things, and we agree, that if the dedalation 
describes the demise as a letting, nrcomjiaiiied with a 
privilege of doing suniethiiig which the deed gives him 
no privilege ot doing, it would be fatal. Siijipose the 
word lud been ** slough” in rli*c deed, and ihc tenant 
liad made an arlifKinl quagmire, anil the lessor had 
brought ail action of waste for it, and the tenant had 
justified uniler the deed, 1 think the Coui t would have 
said, noscitm a soci/s, and finding this word juiiied w'lth 
tilings which aic useful in working mines, and that no 
such purpose can be attributed to the wArd slough, in 
any sense of it, 1 at least should have said, it is a mis¬ 
spelling of the word sough, a thing which is useful for 
working mines: it so, I think this is not here a fatal 
variance, and that tlic verdict may be supported on 
tins count. 


1B15 
i/laaiGAU 

V. 

EnwAHDb 


Ciiambue J. It would have been a wasting of the 
land to have granted hcencc to make a slough, meaning 

a quag- 
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tSig- 

MoroAn 

1 '- 

Edwarhsl 

i8j6. 

r^hruary iz* 

IVlicns two of 
three joint 
covenantors 
aiiffer jut^g- 
mciit by de¬ 
fault on Louiits 
OH sevcial 
decdit, and the 
third deiemb 
and Biicrecds 
onsomcLountSf 
the PlajntifT 
cannot hold hia 
lud^menr on 
those CiumtB 
against the 
other Xvk lu 

InsuJi case 
neither party 
is entitled to 
costs oil the 
counts OH 
which the 
Flamtiir fails. 


a quagmire; tlicrcfbre it cannot be picbumed {a) that 
euch is the meaning. 

Judgment for the Defendant on the 
second county and ibr the Plaintiff on 
the thud. 


In this case, the other two Defendants having suffered 
Judgment 'hy defniilt on all tlie eoiiiits, the pro- 
thnnotaiy tLiKcd lull c<ists foi the Pl.i'iitilT cm all llic 
counts rioLwiilisCnidiiig rlie .ibuve uuiceiving 

llint iiiasininh ns tlie tiiree DeleiuLiiKs hiuf jointly 
btcome possessed c^ftbevf leases as tlcvi-Ni-es td ilie ungt- 
imi ]e«:sor, (vihieli mus the 1 ict,sind uas nveiml in the dc- 
clarutionj, the Defendant Ar/iLr/irA, who alone deleiicied, 
would be entitled to iccovcr lioni the others, in the 
shape of contribution, the entire co^ts ot those coutitjf^ 
on which, though they Iind coiih^ised jtidgineiit, tic had 
obtuuicd a venhet. 


Pell Serjt. m this term obtained a lole that the 
protlionotary might review liib tavulioii It was suf¬ 
ficiently hnid on the Dofe^ndant it he sliould not be 
entitled to have costs taxed loi lum on the two counts 
wherein the Plaintiff had uiinecossiuily set out two very 
long indentures, and had tailed, but .alriiuting that 
tlic practice of the Couit did not entitle linn to the 
costs of those counts, at least the Diiendaiit was not 
liable to pay costs on them. Pemou v. (6). The 
Plaintiff cannot now even Tnniiitaiii his judgment 
against the other two on the counts found for the 
Defendant i^dwnds. Patter v. Harriix. (c) 


(a) But as to the pariah, see GoodMie on demise of Brtmndgff 
V. Waber% aair, iv. 671., (which was not aUd}b contra; qttare 
necne atdtui. 


(^} % £oj, fsf PuUm jjo. 


(r) a Levm 6j« 


Slie^trdy 
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Sfiephael, Solicitor-General, cnclcavourccl to support 
the taxation on the authority ot N^ofus v. JValthon {a\ 
which clenily e8tabli*»1icil the ] *'actice of tins Coiiit to 
be, that if the PluintilT •uiececih on one coinit, he is 
pntitled to the co«its of his Mhole declaration, which was 
confirmed in Tmsdalf t. Spzccf\ {b) 

J^ell in support of his rule urged, that the practice 
had been altered in Penson v. Lee^ and was now con¬ 
formable to the practice of the Court of Kiiig^s Bench- 

Pa Curiam^ As the practice ot this Court is now 
setded, neither party le entitled to the of these 

counts : the circumstance relied on by the jiroi honotaiy 
does not take it out of the general iido. In toil, the 
Plaintiff might sustain liis judgment ag.iiiist those De¬ 
fendants who had suficied jiidgi/iciit by clelaiili, but in 
covenant he cannot hold his judgimnL on these Loiinls 
against the two. Therefore d^c third could recover 
no contribution from them. 

The rule must be absolute. 


399 

1816. 

1 

MiinoAx 

Edwardpu 


(a) % W* BL 1199. 


(^) % Ai. CS* FulL 51. 
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NoVm 27 . 


WooDnovFE t', Watson. 


An amend¬ 
ment of the 
PlaiiitifTs de- 
cUiaUon does 
not neccaianly 
entitle the De¬ 
fendant to 
plead de novof 
but only 
where the 
amendment 
altera the state 
of the Defend¬ 
ant’s cacc. 


JN this action the Plaintiff oiiginally declared, and 
delivered a particular of his demand, for use and 
occupation to OeitAet 1813, and for damages for the 
mismaiing^mcnt of a farm, and for carrying off manure, 
and for the costs of an action against on undertenant 
for rent, and fur interest on the biiTanrcs, against 
Wafsftn and Cow/atUt and the Dclcnrlants pleaded tho 
general issue a tier issue joined, the Plaintiilj upon 
an unattended summons, obtained an order simply foi 
amending liis dcclurnlion upon payment of cossts, with¬ 
out exjire-ising a permission to the Defendant to plead 
fie novo. He then deliscrcil an additional particular 
for half a year’s use and occupation to May 1814, to 
vidiich no objection was made; and having struck out 
the name of Q/solam, who had never appeared, nor 
been served with notice of declaration, he sent back the 
issue on 5tli July 1815, indorsed with notice of trial for 
the ensuing Ijiticoln assue«, whicli «crc on the iftli, anil 
appri/cil the Detcndmirs attorney of the nature of the 
amendment. Tiic Defendant r€>fusLHl to accept the issue 
so sent back, until the costs of the aircndnicnt were 


taxcHl and the amendment nctuully made, and until the 
Defendant had had an opportunity of pleading de »oio, 
if necessary. The Plaintiff again delivered the issue 
oil the 7th, and the Defendant again returned it, and 
re-delivered on the 1 oth the amended declaration. On 
the 8tli of Jtdy the Plaintiff procured the costs to he 
taxed, and gave notice of trial, and carried down the 
record. The Defendant, who was under terms of 
accepting short notice of trial, relying on his right 
to plead de npvOf as a matter oP course consequent on 
the Binendment, did not appear to defend the cause, 

and 
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1815. 

V -N,— * 
WooniioPFE 
■u. 

Waisov. 


Copley Serjt. shewed cause against this rule. tie 
urged} that the liberty to plead de nenv was not a 
matter of course incident to erciy amenduicnt, but only 
to such as changed the nature of the defence. 

Gibbs C. J. agreed that an amendment often was 
such as could not render it necessuiy for the Defendant 
to plead de rumo. He recollected an instance, wherein 
Eord Man^M liad made im order in London fur 
amending the pleadings 111 a quo taarrantOf which was 
tried at DorcAester on the very day aAei the date of his 
order. Healh J. observed, tliat ujiori attendance's before 
a judge at chambers, upon a suinmuiis to amend, it was 
a question continually inooU'd liy the attornies on both 
sides, whether the niiicndineiit prayed for was, undei 
the ciiciimstiinces of the case, such in its nature as to 
entitle the Defendant to plead de novOf therefore it was 
not necessarily and in all coses attended with that effect. 

The Solicitor-General then endeavoured to support 
the rule, upon the ground that the Plaintiff never re¬ 
delivered the issue after the amendment made; and the 
dehvery on the 7th, being before the taxation and pay¬ 
ment of costs, put the Plaintiff lu no bettci conditiuit 
than the delivciy on die 5th. And upon this ground, 
the Court mode the rule 


and the Piiiintiff recovered a verdict. In this term 
Shepherd, Solicitor-General, for the Defeiiiliint, obtained 
a rule nui to set aside the verdict and base a new trial 
upon the ground tliut the trial and notice of tiinl were 
inegular, lor that the rule lor the amendment wiis im¬ 
properly dr.iwii up by the l^.'iintifl) iiiaMnuch as it dul 
not contain liberty for the Defendant to plead de novo, 
to which he was entitled as a matter of light. 


Absolute. 
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A defetlivc at- 
tcstanoTi ol the 
cxccu I n Ilf 1 
power cannot 
be su]ii liifl by 
ptrol 0virlei.ee 
of thi .me tJiig 
uitn given 
on a Inal 
A pouir to 
appoint by 
deed or wilt¬ 
ing under the 
donct'b hand 
and seal I and 
attested by two 
or more cre¬ 
dible witnesses 
IS ill pursui'il 
by a will appa-- 
reiitly under 
the tcsi-atfir^s 
hanil and staly 
which seal an 
attebting wit¬ 
ness beliesea 
was affixed be¬ 
fore extinli^ni 
end aiiesLalioup 
ifthcntttauiioii 
does not notice 
the ^aling as 
well as the 
Hgnmg 


Dok on the Demises of John Hotchkiss and 
JVIauv Jiis Wife, and Michael Popf, r. 
'I'homas Pierce, Esq. 

J N I'jectniciit for the manor of FUtmtead and certain 
lands in the parihli of FlamsUady Herts, which was 
tiled hefuA: lord Jilleubatnv^h C. J. at the Hn^md 
Tiiimmas .ishi/cs lUi^, a vcidict uos fuuiiit for the 
Pl.iiiitilT, bubjvct to a Ciifie, the substance whereof was, 
thiir by indenture of 14th Match 1752, tht. Jiiaiiur and 
hinds 111 c|iiestio[i utre limited to M Pujic niid J. Mayo 
and tiu-ir hrir>-, to the use, niter the decease ol Richard 
PeaiCL‘o.ni\ Maty his uiJe, ot nil and every, or such 
one or iiioie of then ehiJdieii, tor sir h estates, and in 
such pints and proportions, ni.iiiiiei .iiid foiiii, willi or 
nitliout poMci of revocation, as Jltc/uitd Pearce should, 
by .my deed nr deeds, witting or viiitiiigs, under hla 
hand and seal, and attested by two or more credible 
witnesses, direct, limit, or appoint, and for want of 
such Hpjioinlinent, to the use of all the children of 
Rtchatd Pearce and liis wife, equally as tenants 

in common in tail, with lieiiefit of survivorship 111 case 
any oi such children should die without issue. Richard 
Prince on the>3oth Mmj 1795, n^ade and published his 
wdl in ht£c vptha, I give to tiiy son Thomas vay manor 
of Flamstead, and all my liiiuls m that pniish, but if 
no child bom in wedlock, thc'ii 1 give the akiove to my 
sun Richard, and il he should leave no child born in 
Rjcllock, tl'fii I give all my lands and estate ui the 
counties of Herts and Middlesex to my daughter Mary 
Pearce and her heirs. This iviU appears to be signed 
and sealed by the testator, and the attestation is in the 
following words. Signed in the presence oi us this aoth 
day of May 1795, A, Rabinsm, E, SKCct, J* Bytes. Hie 

15 testator 
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tctftator died 111 1800 withotil re\okiiig his will ur mak¬ 
ing luiy other dispobiLiori orthis propeityj leaving issue 
by Mary Ins *rhoma$^ Ih^ and Maiy 

who aftcr^^urdfi married John IX 4 cf\ki&Sy and 1^, Hitli 
him, a joint lessor of the PUutitifls. "rhoma:& 
the soil entered, and having aiterwards sufterLHl a coni- 
moj] recovery of tlie premises to the use of Inmselt in 
fee, died 111 J^owmbth 1H02, liaving 110 
whereupon Itichmd l\'mcr llie son, entered and died 
seized, prufify iii Janumj^ uniiiariied, and ^vlth- 

out issue, huMiig b}'Jus will duly execute<l and atlcstiHl^ 
devised llic preimscfi to 'Fhomas l\aice the llefeiidnut 
in the ejectment, and also having during his sei&iii ful¬ 
lered a coniniun recovery of llie premises to tlie use oi 
himself in fee. J?. one ot ihc subscribing wit¬ 

nesses to the will ol IL PeiULv the Jatliei, with calh^cl 
for the Defeiiil.tnt, and pio'ved Jus own Mgiiatiire M 
the alti'stJtioii, and alfo those oi the cilliei witnesM^ 
j 1 , Jtabinsrm aiul J ItylfS, uiul lie believetl that the seal 
ut Uiu te>>taU)r JtJ Pint a’ w.is .tllixcil to the will lit 
the time wlicn the s^aiiie was i-xeiiiteil liy the Lcbtator, 
and attested liiiuself, and Kobtusotif .iiid liyles. No 
evidence was olleied whether the other witiietisce to the 
will were liMn;; oi ilead. The qiii.'btiun was, whether 
Matt; MutJikns was entitled to lecuver uiiy and what 
part of the prcmi'-c*-. 



Serjt. tor the Fiaiiitin^ coiiteiidul that the lessor 
ol the Plaintill, Mmy w.is entitLil to recover 

onc-thnil pait of the j)reiiiiii(.b, as ha^iii)|r, bj viitneof 
the settlement of 1752, dc\oIvetI on lier at the decease 
of her lutliei, the evidence as to the execution and at¬ 
testation oi the will, not piovtng a \idid exercise by 
Richard Pearce the latliei, of his power ot iippoiiitinent. 
There is nocvidcncoof inor>. lIiiiii bcliet that the seal was 
aflixed at the time of the cxocntiun, but even if the tact 


were 
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were found, it would not avail; for the sealing must 
be noticed and appear in the attestation, ns was settled 
in this Court in the case of JVn^ht v. Wake find (a). 
The only difference in the facts is, that there the attest¬ 
ation noticed the sealing and delivery, but not tlic bigii- 
ing, here the attestation notices tlic signing, but not the 
sealing ; hut there is no difference in the principle. That 
case not only decided that the attestation was defective, 
but also that the defect could not be supplied by any 
subsequent attestation, and in the cose of Dor on demise 
of Man^ld V. Peach (&), the Court of King's Dench 
held the same doctrine. The new statute (c) does not 
apply to this case, but only to the omission in attestation 
to notice the signing. 

Copley Serjt. cemtru. The cases cited aic not in 
point. Ill Wrtght v. Wak^ordy the instrument was 
defective on the face of it. The only point on nhich 
tins Court could have upheld that execution, was, if 
tlicy could have dccjdcd that sealing necessarily implied 
signing: they could not raise that presumption as a 
matter of law \ but Lord Eldan^ Chancellor, in the 
same case (d), thought that if a signature were actually 
found at the bottom of a deed, and the jury would find 
that act, as ({one in the presence of ^vitnesses, th.'it 
would do. Here it was a question for the jury In 
Dfj/' v. Peachy Lord Ellenhorough adopts the reasons of 
tins Court Ml Witght v. Wakt^oid, but gnes no opinion, 
whether the case might be mode good by evidence. 
Tlic terms of tins power, to be exercised “ by any deed 
or writing under Ins hand and seal, and attested by two 
or more credible witnesses,” are substantially the same 
as the terms of the statute (c) of frauds respecting wiU^ 

(a) ^Hte, ir. aij. (d) Wrtgtt\.W^tford,jjFes. 

(£) % Maule Selwm 4j9* 

(it) G. 3. e. i 69 , (e) 39 Car. %. e. 3. J. j. 

14 whitk 
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^(hicli m|iiiic that deviiiCb “ tlinll be iii writing, and 
signed by the pjily,” “ and shall be atle^tod anti sub¬ 
scribed m the niesence of tin h'visoi lj\ tlmv or tour 
credible wiiiusjsn's.” Uoth .iil alike to be construed 
stuctiy,' Yet III Tumiiui v. %Tatksmi {a)^ liere the nl- 
tcstatiuii noticed only the scjliiig luid (teli\ei\ of a will, 
and was silent as to the signing, it was licit! a good 
execution witbiii the statute ot truuds. Anti it gutnl 
within that statute, it must be good witliiii tins power. 
In seveial eases on the statute ol' inuids, u juiy liatli 
been diiected to jiresunie those urcumstniices of due 
execution, uliiih aie nf>t mentioned iii the attestation. 
Hands Jantrv {/•), ('i oft v. Pott /»Jf (t), lit /cr \. Swii/t (d). 
Of late ycais tJie objection h.is not been taken on wills, 
because it has lit.'eu bo liivpieiilly cneinilecl. If a 
power pill sued the veiy voids oi the si.itiitc ot bauds. 
It would be iiii{iossiblo lo adoj.l a (lillerent cniisti iiclion 
thoreuii, iroiii lIiaL nliKli li'is piev.iilcil on flie statute, 
and tilde is no suLial.iiiti il distinction betwcvii this 
case ami that, ll is ibeiilo'c ccunpt'teiiL to call a wit- 
ncbs upon the tii.il ol n caubc, to st ite wh.it iwik place 
at the time of the execution of the powci, .is liath been 
done hero. Thu l:iiigu.ige ol the statute foi supplying 
omissions in biinilcir altObbiUoiiH notices only llic omission 
of signing, but the spoilt and piiiiciplc it icaches to 
the omission of scaling, because that is witliui the 
miscl’ief. 



Doe 


V. 

PIXRCBp 


Sest in reply. The act cannot be so Lxteiidod. 
Lord Eldon decides nothing in v. lUtlcrJortd; 

lie only reserves his opinion upon a cobc where such a 
fact shouhl be found by the j my, anil Wng/it v. TVakifoid 
in this Court, and Doe v. Peach in 13 . Jt. are solemn detcr- 

4Bur/^j£cc.Lawti30. (0 zSlr.txog* 

(£) Conn. Af. 531. (,J) WilltSi 1. 

VoL. VI. 


Ec 


miiiatioiis 
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PlERCC. 


minations that the defect cannot be so supplied by 
evidence dehois the deed. If it might, tlie consequence 
would be, tiuit the title would be good diin'iig the lives 
of the witnesses, and would become incomplete upon 
their decease. The argument <Irnwn from tlie statute 
of frauds has been before urged, but without effect. 


Gibbs C. .T. It is impossible to distinguisli this 
case from the case oi Wiig/ii v. Wakrjhnd which was 
before this Court; and my Biiitliers/ff'R//< and Chambte 
joinetl in tliat certificate, llietufoLo llie judgment must 
be for the riauitiir, lur oiiolliird p.irt ul the premises. 


No u. zy. 


STI.VJiNSON V. IIUNTLII. 


The wools 
Plaintiflr and 
i3efeiidantf 
uied through¬ 
out a deeJara- 
tioiit after the 
parties have 
1>rcn once 
Siamcdf arc a 
auflic-cnt de¬ 
signation of 
them* \\ iihoiit 
th 'ir rcis|n'ciivc 
names being 
afterwards c.\- 
pressed in the 
several counts^ 
and \hidiout 
its being ex- 
pre&)lv shewn 
vho arc the 
persoiiB de¬ 
signated by the 
vonlb Plaiii- 
tifTs and De- 
fLudanlo. 


^HE declaration statM tliat 7r/ilia?n lYunier was sum¬ 
moned to ^n^wc^ John ^Icxyemon and Khzabelh 
lomoT}^ ais^>igiiops of the estate and effects of %Tame^ 
Stevemon a bankrupt, ofaplea that lie render, &c., *^and 
thereupon the ««aid Plnintiifs b} fj. tV» tlieii nttonic} 
coniplain, ior that whereas flic said Defendant was ili- 
deblcd,” ScCf and the ptUiiOh uei'o called Plaintiff and 
Dcreiidanl diiOiurlunit the doclaiation; be^innin;; the 
succcoclmg counts by the woi ds "And whereas the 
s.iid Dcfend.iut,” &c. The Deiciiil.iiit dcmurnxl, .iiul .as- 
signod tor cause, tliiit it was alleged that “ tlic said 
IMaintiirs, ns assignees os .aforesaid, by G. W. their at¬ 
torney complain,” tliuugli no pci soils were tliereinbefijrc 
spccihod as being Plaintifls in the said suit, and tluit it 
did not appear w ith snllicicnt certainty by the (Icclara- 
tioii who wcic tlic persons suing by the aforesaid attor¬ 
ney ; and that it was allegcil in ilic several counts, tlint 
th« causes ul action aecrucxl " to J. Stevefison before in 

became 
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became a bankrupt, and to the Plaintin^ as assignees ns 
nlbrcsnid,” altliougb no perso*-' were thcrenibcroto speci¬ 
fied as being siicU PluintifR; and that it did nut appear 
nith suflicicnt certainty to whom the causes of action 
had accrued, and that the word Plaiiitdl^,” used iii 
the several counts of the declaration, was nut a word 
of sufficiently certain legal import, and tltpt it was al¬ 
leged in the several counts that the said Del'endniit” 
was iudcbtcti, though no person was thereinbefore apevl- 
fied as being a Defendant 111 the suit; and that the word 
** Defendant” U'-eiJ 111 the several counts of the declara¬ 
tion as denoting the person who became indebted as 
therein mentioned, was not a word of sufficiently cer¬ 
tain legal impoit, and fui that iL did not oppear with 
sufficient certainty that the said H’tlham uas the person 
who became indebted 111 the sums tliciein mentioned, 
nor that he nas the person who comiiiitteil the bicacli 
therein complained of 



SrEVENsOK 


Vm 

Hunter. 


Vaughan Merjt., who was to have argucil in support of 
the dciuuricr, admitted that aftei the nitiinatioii given 
by llic Court 111 Davisua v. Aicrtvigc (e), he couUl not 
inaintain it. 


Gibbs C. J. Wc did so rule it two terms since, 
tlieieforc it would lie impioper to permit the point to 
be argued. 

Judgment for the I’'J.iiiitiffi 

(/r) VI ijr. 


Kt 2 



4 o8 


CASES IN MICHAELMAS TERM 



Nov* 28» 


Ex parte Nicholas. 


The admission 
of an attorney 
who haa omit* 
ted to take out 
hi« certirKalo 
for one whole 
year aftui lii<e 
adini’ision, is 
absolutely 
void, and he 
must Ik> iL- 


J^ ENS Serjt. moved that Mr. Nichdast who had 
been admitted an attonicy, but had never practised 
for hiniscJli* nor taken out his cciiidcatCt but hod for 
some lime iirted .is .in assistant to another gentleman, 
and then, tailing ill, h.ul iliscontiiiucil practice iiltogcther, 
might mm, being letoiered, be permitted to take out 
his rerlificalc on paylneiiL oF :i siiiiill fine. 


adriijttid Iji*- 
fcni. he ran 
1^1 active 


Granij C. T. 'I he statute 37 fr j. i. 90. s. 31., says 
that evoi' peiboii admitted who ahull neglect to 
obtain Ills certificate Foi the sfiace of one whole year, 
Aliall be incapable of practising in any of the courts by 
virtue ol his iidniihsiun, arul the admission shall be from 


tlieiiecloith null and vouL M.i. Ntekolas must tlicns. 


tore be loadniiLtcd. 

llulc absolute to re-admit the applicant on 
payment of 6 s. Zd. fine, and on his now 
taking out his certificate and paying tSic 
duty only Jraiii the present tune. 


ATov. -S. 


Atues v. Bustoit. 


The Court will 
not permit a 
Plain tiff to 
amend b> 
changing tin 
venue without 
reasonable 
ground. 


II .la an action brought to recover the contribu¬ 
tion which c rtain coramirsioneis under an act for 
inclohiiig lands in Jlfd/mthlfrit hiul .iwardcd to be paid 
by the Dt (ciidant to tlic cxpcnccs of the indosuFe, and 
the plaintifi having laid his venue 111 Bedjfn ihhtre^ Lens 
Sorjt. had obtained, upon the reading of the declaration, 
without afiichivit, a luic m,sz permitting him to amend 
by changing the venue to Middlesex. 


Best 
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Best Scrjt. shewed cause against tliii rule, contcndilig 
that no sulHcient ground was shewn 1i>i iht* a]ip1icatioii. 
There was 11 good reason for trj’iiig the cause in Hed- 
foidshue, tor one part of the award, winch would he 
required in evidence, must be lilerl with the clcik of the 
peace dl the county, and his affidavit statcil that the 
cause of notion arose, and all the witnosses resided, ui 
that countv. • 

■r 



Ayres 


•u. 

BiJsrON. 


Lens in support of Ids rule. There is nothing local 
ill the action, and justice may be more speedily at¬ 
tained by a trial in Middletex. Tlie Defendant may 
afterwards change the \cniic back to lietl/ardshite, d 
lie can make the usual affiihuil. This amciidment has 
been allowed, Sttmidv. and Btiei v. Cholmmi- 

fleleiy [b). There were two parts ot the award, and tiic 
other of them was not fifed with the clerk of tfic pence, 
but was wholly transitory. 


Gibbs C. J. Tlic Plaintiff lias kid his venue 111 the 
county where the cause of action aiose, and now desires 
to amend by removing the venue fioni that luniity to 
MiddleieXf stating ns a reason, that the Defendant may 
change the venue again 011 the usual affidavit, and that 
the Plaintiff cannot then bring it back without an un- 
iJcrtaking to give material evidence in bftdd/e^ej- it in 
obvious what the effect would be of griiiiting tins re¬ 
quest * the material evidence in Middlt tex is the act of 
parliament for the iiiclosurc. Tho PLiintilF having 
originally laid his cause in Bcdfotdshite, the Defendunt 
objects that tlie Court ought not to leniuvc it, became 
the cause of action arose lu Dedjbrdshtt e, and the wit¬ 
nesses reside there, which seems a sufficient gi uund for 
not changing the venue by allowing this amendment. 

Ride discharged. 


(it) 2 Str . 1162. 


(£) 2 Sit. 1202 . 


Ee 3 
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Nov* sS. 


Randall v, Tuchin and Another. 


The word WHS an action brought to recover from the 

in^iht' opera- Defendants the deposit paid them by the Plaintiff^ 

tiTc cliii'-e of on Ins being declared the purchaser of certain premises, 
awill. although, nioiiey hajl and received to tlie Plaintiff’s use, and 

locaht), c«n- mtereat. At the tiial of tlie imibc before GMs C.J., 
vey$ a fer- at ii siltiiigs III this teiin, a verdict nas found for the 

thcra?s irTtl** hir the dcjio&it, without interest, biibject to a 

will other mat- Case. The Delendaulb, who were auctioneers, under 
ter to control the diieclion of Jones and Alciter, the assignees of the 
that 6ignifu.a of Mtittnus I^rzcCf a bankrupt, put up to sale by 

auction pair of the estates of the bankiupt: tJie Plaiii- 
till was dec'l.iied the purchaser of a cop^liuld dwelliiig- 
]iou<ic and blucksmiLh’s «ihu]i, (fbimcily a stable, situate 
situatinii, aliut- on tJic oast Side of /'bio-i/no/, Lambei^f) and paid a 
tals, c mitn lie objected to the title, contending that Jila- 

/inus PiiLC took in the premises under the mil of ATa- 
i'omnbes^ and the surrender to the use of such 
will, ineieh an estate for life. By that w^ill Mat tints 
of A, 1 devise Coombes tlonsod to ins nephew Ihumas Cotmbes nine 

life and iltcr dwoJIiiig-houses, With sheds, wharfs, and other appui- 
hudueiw, to teiiances, minutely desciibing them all scpuiiitcly, by 

llieir situation, abuttals, dimension^, and orciipiLi>, 
vise to M.P. ** All wh.cli estates, being copyhold, and held of the 
of various oihcr nianor of AciiJiiHgioii,” he devised to T. Coombes lor hi«. 

. life, and aller Ins decease, to liis son Mai inus Coombes. 

premivcii i~ 

Urly dusenhed) He ulbO dcviscd to 71 CoofJibiS two duclling-lioubes, &c. 

incluiiinp the 

linbtteJi£ar\yih^K-ho\xsef and abutting m the ropyhold estate before gnen, <*all which 
said estatesf ol nig copyhold of the manor of I dcMse to M, P, far lifej and after 
lier clcccaac. to her soil M Pf and 1 onler that ao long as shall chuse to Jive 

in the publu'hijuse^ and keep the same in good repairi he shall not be charged more 
than Ins pre^nt rent. And 1 devise toJIf.Pj the son* all my freehold estate^ 
situate, &c. And I bequeath to 5. G. and Hm his wilci and the survivori the sum 
of 5 J- per week out of the estates bequeathed to Mm Pm and jif. A" Held tliat 
M, Pm son took an estate iii fee m the copyholda 


tion. 

Devise to 
T C of vari¬ 
ous hou^esi 
descnliLil by 


sions, niid of** 
cupu r-it all 
which estaiis. 
being4^»p\ hold 
of the III iiior 


situated 
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situated at Barnest vliiclt wore rojnliold, and licld of 
the dean and ckajiter ol Satiit Paul's^ for his life, and 
after his decease to lii^ son Mmmvs Coambes. also 
he devised to Ins iiicro Maitj Puce, nil tlint bnck 
dwelling-honso, and u -nofxl foui-stall stable^ situate on 

the cast side ol Poir-sjt cif, (the premise's in question,) 
adding the situation, abutt.ils, chmenslon'i, nndoLLupiers, 
and a niirelionsr, luid thirlern several dnelliiig-houses, 
all minutely disigiijtt'd hy a siiiidnr description of the 
situation, abuttals, dimensions, mid ntctipiers, and se¬ 
veral of winch were desciibed as “abutting on the copy- 
hold estatetlicrciiibefore bequeathed to TfiomnsCoondtei" 
and others us abutting on the copyhold estate orVc'icnce 
Puce, and among them, the JV/tile liem public-house 
and appurtenances, as the same vas in the nccnpation 
of Wtlimm Points, all which said cbtates, being copy- 
hold, and held of the inanoi Ke»ni}i"l(ni, llic testator 
devised to hih niece Man/ P/rre for lier own use, not 
subject to the debts, powei, coiilroiil, 01 eiieagcmcntb 
of hei hiishaiid, lor her life,* and niter her decease to 
her ?un Matiuus P/ice, and he thereby oidered and 
directed that so long as 7 F. Points should diuse to live 
in the White Bear public-house, and slioiild keep the 
same in good repair, he should nqt be chaiged moie 
than Ills piesc'iit rent of fourteen pounds per ann. And 
also hr devised to Marimis Puce all his freehold estate 
bituated 111 Pntue*i-ifiert ami Eagle-and-Ckild Yard, 

as the siiiiic was in the occupation of- Beadle, - 

Coot, and others. And the testator bequeathed to 
Sanwel Gtoves and Ins wife/irmna/i Gioves, and the 
survivor of them, the sum of live shillingb pet week, to 
be paid to them weekly, fium and out of the estates be¬ 
queathed to Ills niece Jllrujt Pirce, and her sou Mannus 
Price. The question was, whether Mannus Pi ice, the 
bankrupt^ tcxik a fee-simple or life-estate in the copyholds 
under that will. 



RANDiILL 


V. 

Tucnuc. 


E e 4 


Bosanquet 
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1&15. 



Ramdall. 


Tlcuin. 


BomnqttH Scrjt. for the Plaintiff, contended that this 
ease € 3 xacily coincided with the ease of Bor on demise 
of Bates v. Clayton (a). Whether the word estate shall 
be descri])ti\c ot lecahty, or of interest, is, ns was said 
by l-oT<l Mam field in Hogan v. Jari'sofi (h)^ always a 
question of coiisti iiction. It is niaUnul here, that the 
hubjcit which is ^ivcn to Mai mm J*i is no other than 
that winch tli?- leslciLoi had beibir ^iven to Maty Pnees 
in the device to Ik 1, llu' ^^oids ofliniitatioii arc distinct 
from the w^ird estate, the ih'vivc beinj; cxprcbb to her 
for hei Ide; the word e^Uite then, i^, as to Iiei, clesciip- 
live ol locality, and llic <aino incanitijif iiui<^t bo sustained 
when the same sublet lediisit. lldmiyou \. Bafeitiih (c) 
iis the firsst tn'*c*'nhen' the extended scaisi' 1:^ given to 
the word eslate, and a de\j'»e ol all luy esLutt' at Norih^ 
*b 3 tth Cloyi^ was held to iiuMii all in^ estate in iny land 
at Votifi'h^iik Clo^i, The aiiiiuii^\ is no jiroof LliiiL the 
cicvisoi intended .t fiv, unless it be a chaige on the 
person of the iloMiiee; bet where it is nieiely a charge 
on the VLJits and profits of the estates, as here, it raises 
no such [aesiuiiption. Doe on demise of Stevens 
Sncllnig (f/). 1^01 (1 lillmboi ough C. J. there explaun^ 

/if>r 7 fif//aif/s (i), and sajs the principle was light, 
though tls appliciihilii^ to tliut case iniglit be doubted. 
Thi^ ,innuil\ IS *ineiel\ to be paid out of the mud. It 
othei\u*e, 111 the case ol Miuy and Ma^iniis Pi ice 
dying bclirie the testitoi, the annuitants would have 
lost the bequest, if Munnus had dunl befoie Mary^ 
then, if tliib aniiiuly be a chiugc on the person, it 
would liiive been a chaige on the person of Mary 
only, toi would have taken nothing: yet 

Maiy liiib most cleurK 11 iiieie hie-cstatc. This there¬ 
fore fulls within the principle of Doe MeHoi 


ifi) s 9S- 
(c) j lerm Rep 356. 
(/) 5 TVrwJLy.j^g. 


{a) 8 ^dj/>l 4 l- 
Cawp 3 c 6 « 

(ff) (Uum temp* 30/^257, 
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Doe V. SneUtng^ and Doe v. Clarle (a). Tlierc are no 
introductory words here cxpresnvo ofon intent to dispose 
of all the testator’s interest, and without such, a gill for 
life with a general devise over, unaCLompanicd by tlrords 
of limitiitlon, will not give n fee. JJor’ ex dem. Bettoes 
V, Blacket (6). Faxocet's case (r). No inference in 
favour of a fee can be drawn from the devise ol all the 
tfstutor’s freehold estate to Mai inus Price. . 


1815. 


RANDA1.L 


TtrifiN. 


Cojpl^ Serjt. contidf contended that Mniinu\ Pm.e 
took on estate in tec. The counsel for the PIiuntiiFhad 
distinctly stated the principle on which tins question 
was to be decided. He agreed that it made no difr< 
tinctioD, whether the land were freehold or copyhold. 
It is clear that where a person disposes of all liis interest 
he may do it by the word estate. Jleie the testator 
bequcatlis all his freehold esLate to one individual 
generally, which plainly carries tlic fee. In iiiiuiy cases 
it has been held tliat descriptive words superadded 
to the word estate, only design&tc the local situation. 
If the testator had devised all his copyhold, as lie did 
dll his freehold, to one person, he would have said, 1 give 
all my freehold and all my copyhold estate to B., 
but when he had to divide tlic copyholds between 
A. and B., it became necessary to dcsi^atc the parts 
by words of distinction; but having first done so, he 
afterwards uses the words of limitation, and applies the 
word estate for that purpose. The case of Uthwa/t and 
Anothci V. Bryant and Another {d) was very similar to 
the present. That was a devise of bis freehold landti 
for years, remainder for life, remainder in tail, and in 
dc&ult of sucli issue, then a devUe of all the testator’s 
said freehold estate in the parish of Buckingham to his 
daughters, and this Court held that it carried a lee. 

(e) IHn. Ahr.Dcvtstt Q. a. 
id) u1ntt, ri. 31J. 


(a) a Nrw Rip. 350. 

[b) Cowp, »35. 


If 
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Randall 


V. 

Tl-ciiin. 


If yuu there substitute for ** lands’* the word houses^ 
the devise is precisely similar to this. JDoe v. Clayton 
ib not in point; that was a devise to W. Bates of all that 
messuage situate at Balon^ with all houses and heredi^ 
aments thcroto belonging, and all those parcels of land 
situate in the lordship, preciiicis, and territories of £a/on, 
now in my own and G. Blankle^«. occupation; and my 
will lb thnV /F'. T. Bates^ when he arrives at tlie age of 
21 years shall riitci iijioii and enjoy the aforesaid estate, 
namely, the lilc-cstalc before given. The testator coulil 
not in the present ease mean the estate he hud before 
given, which was a mere life-estate for the life of his 
iiiccc, tlicrciore the irords all which said estates” 
must mean Ins own estate in the houses which he had 


devised by his wilL Whenever he gives a lifb-cstate> 
he gives il in terms. Ileie aic no words of qualifier 
lion, and it is tljcrcforc a lee. But with respect to tlic 
charge on the cstiite, the rule is laid down too narrow 
by tlic counsel for the PlnintilK The rule is, that if 
the clinigc may by fjossibility last longer than the 
estate given, then tlie devise gives a fee. Amb&o v. 
Southome (</), l*'or if it be a life-estate, then the tenant 
tui hie possibly may die belorc the luiniiitant, and the 
anniiitanl noiild Jose the annuity. In the case last 
cited, the ]iropcity is charged and chargeabh with the 
annuity, and j1i lliu pic>seiit ease the annuity js to be 
paid out of the estate, whieh me eijiuvalent. Lord 
Kentjon C. J. and Ashwsl J. there Jield it a lee. It is 
not thcrcloie lu'ccssary tliat it should be a cliargc on 
the person; to make a fee, it suilices if it be a charge on 
the land, which may hist longer than the life-estate. 
The devises to Ma%y and Marttats Vnee do not theie&rc, 
as IS said, coiifei; mere hfc-cbtatcs, because if th^ did 
fco, the annuity might be defeated. It is argued, that 


(a) I Term Rtp, tgj. 
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if the former takes a lifenistatcy tlie latter must also take 
a life-eatflte, the answer is, that the same words must 
liave the same sense in different ports of the will. The 
words " all which said estates” therefore convey a fee. 

Bosartquef in reply. The question merely accord¬ 
ing to Lord Mansfield, what the testator meant. Aller 
a local description the words ** all which estates” refer¬ 
ring to It, cannot mean any thing more than the local 
description before given. It is said that the rule re¬ 
specting a charge has been stated too narrowly, but 
lliat is not so. The case citctl for it of l)w v. Snelltng, 
was subsequent to that of Andrem v. Soiilhoin,e, which 
was considered in the former, and after tliat consider¬ 
ation, Loiil EUettboiongk lays down the rule ni the 
terms above cited. As to the charge, a mere charge 
on the lands is much more cfti'ctual for the annuitant 
than a charge upon the iiiteix"-t of the devisees. If 
the devisee is personally cliiirged, and he is to receive 
the rents and profits, it gives a fee. CtjU?eidA case (a). 
In Doi V. Clarke the ch.irgo was to be paid at nil events, 
but admitting that, the <]iiestioti still was, whether the 
devisee took an interest in fee accordingly as he was oi 
wab not personally chargeable. 

« 

Gibus C. J. In thib case the testator h.'ul much dif¬ 
ferent property to dispose of^ partly freehold, but the 
greater part copyhold: the copyhold part he meant 
to dispose of to different persons. It was necessary, 
therefore, in his will to describe the land, in order 
to keep separate that whicli he meant Ibi one devisee, 
from that which he meant for another. TTie ^rst ob¬ 
ject of his bounty is Thomas Coondtes'. after devising 
part of Ills copyholdb to Thomas Cotmbes for life, 




(a) 6C0. t6k 


and 
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Randa<.l 


V 

Ti/cuin. 


aiid after him to Marima Coomies, he proceeds to male 
a disposition in favour of his niece Marjf Price, and her 
son, lus nephew, Manntts Pnee. It was necessary he 
should distingujsli between the property lie intended 
lor them, and wJial he had bcfuie given to a difterent 
jiersou. Uc enuinciatcs locally all that ho intended 
lor Mat If Pi ICC, and having so done, he goes on to say, 
All Tvhi/;h said estates, being copyhold, I give to 
MaiyPtue for lier lile, and alter her decease, to her 
son Manntts Pt-ttc. niid I hcieby older that so loiigaa 
WiUtum Points sliiill cliuse to live iii the White Bear 
public-house, and shall keep the same m good repair, 
he sliall not be charged more than lus present rent 
of /4A per annum, and also 1 deviho to the said Mof- 
nnu\ Puce all my freehold estate situate in Pttnee's- 
street and Ea(rle-andl-CJrld Yai d, and to Samuel Ciraaes 
and Hannah Gtat^es, of Ijon^-lane, in the borough of 
Soutletsmk, and the survivor ol them, the sum of fs./wr 
week, to be paid to them weekly from and out of the 
estates bequeathed to my said niece Maty Price and 
her son Martnus Price.” Now the word C'^tate is here 


used in the opeiative part of the devise; not introduced 
incidentally alter the devising piu-t is peilected, but in* 
troduced in the ilcvise itself. It is admitted by tho 
counsel for tk,c Plaintiilj that the woicl e ente curries 
a &e, unless otlier parts of the will restrain its effect. 
Formerly a narrower construction prevailed, and it was 
held that li tim fbrnicr words dcbcribcd locality, the 
word estate was not descriptive of the quantity of m- 
tcrest, but designated local position: but it is now held, 
that though tht. word estate paints at a certain house ol 
parish where the estate is situate, ^et it shall curry a 
fue^ unless restrained by other parts of the will. It may 
that tlie signification of the word estate may be re- 
stramed, but it lies on tlie party who seeks to nun ow 
its construction, to shew by what dEprossions 111 tlie will 

12 it 
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il is Testrainml. rruio the counsel lor the PlaintilT 
urges, that the testatov, aftei the words of local descrip¬ 
tion, uses the Wf>rcl vhtutc ns moaning no more than 
what he had before described. ‘I'hc roiintiel for the 
Dcfetidant fairly answers this, he suv«, the rrason why 
the testator has cniuncratixl the ihflcrcnt hoiisca of his 
copyholds, is, because he meant to give some to one 
person, some to another, tlic freehold vstatishe meant 
to give all to one, and thercloi-e says, *' 1 give to lia- 
riiHdS Coombes all my freehold estate;” but thnt he was 
obliged to describe the parts of his copyhold, in order 
to shew what u as to go to one, and what to (mother; but 
after hn\ing enumerated them, he deserts the local de¬ 
scription, niid takra up the woid istato: and it appears 
to me thnt ibis is a fair eK])liLatioii of the Lausc of hia so 
onninerntiug them, and does not lake from the legal 
effect of the vord cstiife, iioi gno if u nairmver in¬ 
struction than t lie l.iw generally gives It. In tJie case 
of /Jor V. Vluvt'tu cilc-d by the roiinsel hir the i^iaintif^ 
it IS obsen'iible, that the \vor<i ChtaU* is introduced, 
and when the testator uses il, it there refei’s to the 
estate lie had before given, .aiid then the ico-simpic 
doi’>. not pnss by the word estate. The counsel foi 
the Defendant has also referred us to UthwaU v. 
linjant and it does appear to us, tlijiL the present 
bcarb a very near resemblance to the cabc cited. 
Here his Lordship stated the dcriiic in that case, (nth 
ante, 317.) the question was, ulicthcr the daughters 
took on estate in fee or for life: it was contended there, 
tliat tliough the gift was conveyed to them by the word 
estate, other words quahfied it, and gave it a narrowei 
sense than naturally l>clongcd to the word: wlint the tes¬ 
tator gave was his said freehold estate; and as he had 
given his freehold lends for life before, it was contended 
that the word estate signified no more diaii his said free¬ 
hold land^ but this Court held, that it meant a fee. In 

addition 
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addition to this, other circumstances of the will do cer¬ 
tainly furnish a strong reason lor saying that ** cstatV^ 
as used by the testator, meant that which the law con¬ 
strues it to mean if not restrained by other words. 
He gives to Mat^ Price for life, remainder to Martnus 
Pncct and his will is, that so long as W. PoitUs lives in 
the publio-housc and keeps it in repair, he shall not be 
chaiered more than 14/. jier annum. It seems as if the 
testator contemplated that the two Prices were the 
persons who would have tlie powei of raising the rent 
which Points ])aul, and it tliercrore strongly looks as if 
he meant that their estate should last, at least as Jong as 
Points had tlic ojilion of continuing in the public-house. 
Here is, in nilihtion to tlii<«, an aniiiiity to Samuel and 
HamioM Gtowt ot 55. a week, and it is clear that the 
testator contniijilutcd that it 'wns to be paid out of that 
which he ha <1 hcforc given to Mmy Pi ice and Manmts 
Pike, and it therelorc shews that ho meant a larger 
estate than for liie should pass to tliero. It is admitted 
by those who contest it, that the word estate, not being 
qualified, does coriy with it this meaning. We diiiik, 
looking at the otlici words of this will, that so far fiom 
qnoliiymg this construction, they rather confirm it. It 
does seem therefore that the property given to Mart/ 
Price and Murtmis Pi tcCf is given to the latter in fee. 

Heath J. I am of the same opinion. The prin¬ 
ciple is, tliat where the word estates is on operative 
word, it passes a fee, and to try whether it be operative 
or not, the test to sti ike it out of the will, which test 
being applied neie, the devise becomes nonsense. 

Chameke J. No doubt the word estate is large 
enough to carry a fee: whether it shall do so^ is to be 
collected fiom the whole will. Nothing on this wdl 
shews that the testator meant to die intestate aa to any 

II part 
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pnrt of his property. Wlien he disposes of ins freehold 
property, he gives his freehold estate^ which devise^ it 
is admitted, clearly carries a fee: he uses the same word 
in his devise to Maty Price and Mtrrinus Price, and 
it must therefore carry the same sense. Another strong 
circumstance is the charge in favour of an old tenant^ 
for whom the testator seems to hare had a regard. The 
charitable donation of gs-pet week to two othijr jicrsuiis, 
is a still stronger circumstance. It is next to inipossi-* 
blc, that the testator could mean, that on the decease 
of Maiy Pi tee and Marinus Puce it should ccaac; 
tliere is therefore a purpose manifest, to rflecluate 
whicli, the estate given ought to be a fee; and the words 
arc indisputably large enough, and tlieie is nothing 
apparent to control them. I theicforc am of opinion 
With my Lord and my IBrotliei Ileaik, that this devise 
carried a ice, and tliat the juiigmeiit must he fur (he 
Defenilaut. (a) 



Randau. 


Vb 

TtCfUN; 


(a) />fi//tfj J was ibsent by reiwon of mdiipoiitum. 


Billing and Another, Assignees of Bijhkitt, 

a Bankrupt, v. Flight. 


was an action of assumpsit for money liad and The statute 
received, brought by the assignees of a banki upt to ’ 

recover from the Defendant, upon two grountH a sum tiicr than a 
paid him by the bankrupt immediately Ixtforc his bonk- penal ait. 
ruj^tej First, that the money was paid foi the dilTci- 

enics upon stock-jobbing contracts; 2d1y, that tlic commencec)an 

action of 


jumptsAt for money had andrrccivrdfto reco^'cr^uck diflcrmce^ piicl on Rtuck-jobbing 
contracts* and had filed a bill of discovery, to which the Defendant plcadetl that the 
discovery was gi^-en by the statute 7 G.2.r S. j. a* m didit onl)'* the Court pcr'*Jt- 
ted the Plaintiffs to ^mend by changing aje tu ikbc irnns t.fvn 'he 

coimnencenient of the actioik 
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Bilumo 


v» 

JPtiGfir. 


payment was fraudulent and in contemplation of bank¬ 
ruptcy. The money was paid to the Defendant on the 
a7th of November 1813. The PiBiiitifis issued a captas 
ad respondendum on tlic aoih of Apnt 1814, and a 
eaptai pet caivtinuance nn the 7th of both witlun 
SIX months alUr the payment of the money to the De^ 
fendant. Holes tbi time to declare were obtuined^ and 
the declaxntion wos *crvcd on the 17th of JizniuYi^ 18 tg. 
Tlie Defendant pieadetl m Hilary term non-asssmipsit* 
Rule was given to reply, and issue was joineti. No 
notice of trial being given, the Deleiidnnt obtained in 
Irinity term last ti rule for jiidgnient as in case of B 
nonsuit, which was discharged on a peremptory un¬ 
dertaking to try at the adjourned sittings alter the pre- 
ssent Mtchaelmas term, and in default, the Detendant 
was to be iit liberty after the four first days ot Hilary 
term to sign judgment as in case of a nonsuit, witliout 
further application to the Court, unless the Court should 
otherwise order. The Plaintifls hiul in August 1815 
filed a bill m equity for a discovery, supposing them¬ 
selves entitled thereto by the statute 7 Geo. 2. c. 8. s. 2., 
to which the Defendant pleaded that this action was 
assumpsit, whereas the statute gives the discovery only 
In on action of debt tor money had and received. That 
plea was stdl pending. Shepherd, Sulicaor-Gencral, 
had therefore obtained a rule ntsi that the former rule 
might stand enlarged, on an undertaking to try at die 
adjourned sittings after Hilary term, and that the 
Plaintiffi might amend their declaration by converting 
it to an action of debt for money hod and received, on 
payment qf cci-<tti. 


Lens and Vastghcai Serjts. now shewed cause against 
the enlargement of the time^ upon the ground tlmt. the 
Plaintiff had already been sufficiently indulged with 
tim^ and was not entitled to any further delays liaring 

peremp- 
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pcmnptoiily undci tj.kcii lo try .it the m] rings iitlcr tlie 
})rr£iciit tt*i m. As to the uincrulmoiit, it nas equivalent 
lo ennbling the Plaiiiliff to hung fiesli nctioii, whicli, 
.‘1ler so niucli delay on their pait, \ins not to be per¬ 
mitted, especially iii a penal action. The Court had 
laid down the rule in Maddock v. Hammett (/r), and 
Steele Sarjcdby {b)f that wheic a I'LiiUilT had been 
guilty of any delay, the Court would imt aid linn by 
aoicudmcnt. 

ThcSobcilot-G^HLiLt!, uiio would have suppoi'ted his 
ruh , w as stopped by 

'Vhe Cmot. This lulc has two objects. The one, to 
<;et rid ul a foi uicr rale into which the Plaintills were 
obliged to entet: the other to cure w lint may, or may 
not, b>> a dcrett in the decla.aUon. I'lie Defendant 
tomplains tli.it this action is suspended over him ; that 
Is the Di'fenilaiit's ow n f.iiilt. Tlie statute jjives an ac- 
non, and gives the LMaintil} evidence b;} the oath of the 
Di'Ieiulaiit, 111 answer to a bill fur a discover}'. Tlic 
f%mlills file ‘‘luh ii bill, and the Dcieiidnnt might ba^e 
enabled them to go on to tiial by puUiiig m liib answer, 
instead ot putting in .aiilea; but the Delbndaiit con¬ 
tends th.it the statute give* a diiscovery duly in a plea of 
debt, and he therefore refuses to answ'er the bill, so a^^ 
to furnish evidence m an action of a^yimjj$it. Hy tins 
art, tlie Defendant b.iiiscli dela}b the Pl.imtiiib fiom 
going on to t'l.il. It IS objected b} the Dclciidiint’s 
loiuisel, that to amend the declaration by clmngiiig It 
Wmr. msumpyit to debt, would be to give the Pliimtift" 
a new cause of action, oi at Ic.ast a new form of action, 
l^ow the Court of Exchequer will dispose of that plea, 
wc do qot yet know, no decision being }et pronounccvl. 

(.») 7 TtrmRip.x'&A‘ (i) 6 T.rmR p. i'll. 

Yot. VI, 1-’ 1 But 
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amend by con 
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declaration 
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But the amend nrient would ^ive no new cause of action: 
It lb to be made only by altering a few words in the 
beginning and a few words in the end of the declaration, 
and we think the amendment may be inndc. It has 
been ttalcd, that tliU is a penal action; but wc do not 
lliink It is a penal italutc: it i^ to a certain extent a 
iciiicdial law. 

' Rule absolute. 


r.NII 01 .^]ICJiaiX.MA'> T 1 IiM. 


iiij.M.vc and Others, As'.i>^nt’cs of 

V. POOLLV. 

■ 

^ N this action, which was commenced in asstcvtpsii ioi* 
the like causes ns in the picccding ease, tlic Plaintiifs 
had also in Trinity term 1815 discharged a rule for 
judginrnt ns 111 ease of a nonsuit, upon a pciemptory 
undertcikiiig to tiy at the silLiiigs afber Mtcluulmas teim, 
and they had also prepared a bill in orjiiity tor a dis¬ 
covery, but had delayed to file it until they should see 
the ci'ent of their motion for an amendment in the ac¬ 
tion aguiii<>t Flight, and in the menu time they omitted 
to go to lijal. The plea to the bill in equity, that the 
btdtulcgase a iliscovcry only in an action 111 debt, iiotm 
a':sumpjif, luid iii the mean time been oveirulcil. The 
Dclcnilant had again in this tciin obtained a rule niSi 
Irr jiidgiiienl as in case of a iionsmt, iui not procct'ding 
CO trial piiisiuiiit to the PLiintifR’ iiiulertakiiig; and the 
Piniiilins liad uhtamed a rule msi to amend their declar¬ 
ation by contTiting it to an action of debt. 

4 


Shrpienf, 



IV THE Fjrnf-sixTii Yeah op GEORGE III. 


4*3 


Solicitoi-Gciii*inl, for tlio Plniniiilf. 

B' '■i Scrjt. for tlic Dcfcnilint. 

Gisus C. J. Tlic t{iir><tlun i< not nlictlici wc shall 
manC the rule iibsolule iui jiul^uierit us in case of a 
nonsuit upon nn .npiilicatioii nintlc in tlic /ii st instance; 
but this IS a rule in a c.iso wliere a peremptory iiiider- 
tliking has been given, which 1 am not for ihsicgard- 
iiig; but the rpiostioii is, whether any cause has arisen 
since gniiig the peieinptoiy unilertakiiig, to prevent 
the Pljintitf fu>iu perlornnng it, and 1 think he liiis 
jlicisn sLiLli c.iu'-e. In when he undertook, Ik 

W.LS not aware ut tlie objeitioii that would bc made 
la hia dis(.oiei. A(t(‘iwards lie beetune aware of the 
I'ldlculi^, iLitd loihore to /ile liis bill against this De¬ 
mandant till tlie ubji illoii sliould be di'rided. That is a 
s^iliLieril .iiiiitei to (he lule for judgment .as in case of a 
iK'i suit. The nest ijii(‘stioji is, wliethnr we shall permit 
li.e PlLiintiils to aiiiiiid. No'giound has been shewn 
alust it e\.(('pt two; (he one, that a bdl fur n disoo- 
iLi l did not be in an nr lion i>t asfumpsri ^ thr' second, 
that an action o( would not lie at law. Bv 

oveiiiiling tlie plisa jii equity the first ground is ro- 
niuved, .111(1 it ia ilicwn th.it the .imqndmcnt is no' 
w.inted, but a-- it i.'ii.iot possibly be pi (judicial to the 
Defendant to have the .'imeiidiiicnt, and as there mai 
be a doubt, (I do not say that I have any doubt,' 
whether the action of assrtm/fn/ can bc maint.iincJ olj 
tins statute, I think the eincudmuiit ought to bc ullo. er 
on payment of costs. 

Riiic for the judgment as lU Case 
ol a nonsuit discharged. 

Rule foi anondmeut abtolutc. 


1816. 

Billing 


FooUhV. 
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Order of 
Precedency of 
the Attornty 
and SSoliLitoi- 
General heiore 
the l\nig”i 
Serjeants* 


UVw Ofdri of Prcrtdemj] of the AttCrve^ and SoltnfO}'^ 

GeneraL 

In tlic name and ou the behalf of Hb> Majesty. 
Ciw)^c P. 11 . 

Wiicri:a<; oiir Attorney and SoliL’Iior-Gencral 
iio\, ha\e place and audience in our Court!> next alter 
the two ancicntobl of our Serjeants at Lau I'oi the time 
being, <md before oiir other Serjeants at Lau, We con- 
'•uknng the iveiglity and iniportani in wIik.Ii 

C(Ui Attorney and Sulicilor-Ocncrnl aie employed, and 
on wliiih the AttuiJie\ and SolidUn'-Cu'iiL'iiii of ll^, our 
].>.n 3 and «iicd=‘ois may lurt.liter be employed, do 
Iii'ieby Older and nneet tli.it .it all liuies l'cre.ifter 
llic Alloi.iry anil Sohcifor-Geiier.d ol ii , oiii luiis and 
■•iiL'HLaiOiii, bin'I nave place and aiidieiiLC a > ulII bifpi" 
ll'e !s.iul luo Jincicntcbt of oiir SiTieanls al I an, as : I > 
botoie every person uho now ib one of our boijcants -'r 
Kin, or hereafter shall be one ot tliO Scijcants at Lun ot 
U', uiir heirb or successors, and wc do Lcieb^ mil and 
leqnirc you not only to cause tins oiir currctiou to be 
observed in our Comt of Chanceiy, but also to su^nity 
to tbe Judges of all our other Coints at , 

tliut It IS our express pleasure that the same course be 
observed in all lour said Court... 


Given at our Court of Carlton House thio 14II1 
day December, 111 the flitj-ionrtli year of 
lUb Majesty’s reign. 

I 3 y couim^iid of His Ro\al Highness the PriiiLc 
Regent, in the name .and 011 the belialt ot Hfs 
Majesty. 

SlDMOU’.!!. 

To the Right Honoiirahic Jokiu 
Lord lildon, our Chancellor 
ef Great Britain. 



CASE 


ARGUED AND DETERMINED 

IH TUE 

Court of COMMON PLEAS, 

IN 

Michaelmas Term, 


In the Fifty-bi\th Vear of the Reigu of George III. 



KvEiiEbL' V. Gi.^n, Bart. 


Nev 


^11 IS was nil action of asAump^iif brought by the A steward of a 

steward of the inaiiots ut lixicll aiul CfutdinMon 

^ litieu lobcpaia 

loi fees due to him upon the adnussioii ot the DeJen- fur admissjona 
Jant} who nas devisee of hia father, the last tenant, to otaicnaatio 
SIX several tenements, copyliolds oi iiihafitnncc ol those on*ly^dC- 
luanors. Ujkiii the trial ol the cause at tlic TFcstmn- cordiiit'toa 


stc) sittings after Trmtiy term 1815, before GzMvC. J. 

die Plainlift' proved that he had prepareil r 1 rafts oi six ctrj^m fees arc 

sc\cral instruments of Hdiiiissioii to ihe '‘iv sevcial copy- 

, * due by the 

holds, and hod submitted them to the Defendant's ut- custom of hu 

manor. 


There is no general nistom for all copyholds. 

And therelore, although the steward at the teiiaiit*s request prcj'urc six several ad« 
nussione on separate mstnimenta to six tenements, he is not entitled to six times the 
fees which are due on the first, there being Jess labour m preparing either ui the 
five last than the first. 


Voi.. VI. G g 
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iSig, 

Evzks&t 


V. 

OjLlftf. 


torney, who had approved and returned the «une» 
whereupon he engroMed on rix several pieces of parch- 
mentj with distinct stamps on each, the six separate ad- 
missions* which the Defendant accepted, and the Flaintifi' 
now daimed to be paid the same charges for eaol^if them, 
which he would have made for the odmiaston to a single 
tenement, hod there been only one. He made n charge 
of two guineas for aearchiiig the Court rolls for the ad- 
misaions of the last tenant, inspecting the award under 
a recant inclosure act by which certain parcels of some 
of the copyholds were {o be ascertained, examining the 
rentah in order to fix the fines due to the lord, and 
making extn^ts; and upon each of the tenements he 


charged 


Sm 

d. 

For presenting the last tenant's death 

- 0 

2 

0 

Frodamation for the heir to come in 

0 

1 

0 

Presenting and enrolling the will ot 
devisor _ - - 

the 

- I 

1 

0 

Proclamation . _ _ 

- 0 

1 

0 

Adniissioii fee, and by attorney 

- 1 

7 

8 

Enrolling the some - - - 

- i 

I 

0 

Copy of admission, with will set out 

- 1 

1 

0 

Parchment and stam]? 

- 0 

18 

0 

Respiting fealty ... 

- 0 

1 

0 

Homage and crycr ... 

- 0 

7 

6 


jC 6 

1 

2 


Amounting in th<r whole to 38/. gs. Evidence was 
given by stewards of other manors: one gentleman con- 
aidered that some ol these cfaaigcs were too high, and 
some too low, but upon tlie supposition that the Plain¬ 
tiff was entitled to make the same charges upon each 
of the admissions, aol. was in sufficient ^ Uie whole; 
32^ 15s. would have been the reasonable charge. In 
this computation he allowed npon the admission to the 
first copyhold three additional charges of 6 s. 8<f. each, 

fur 
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fcr recording cacli of the proclamations and the respite 
of finiltv; iiiiil ictrcnching some other charges he com- 
puteil the total foes and charges due on the first admis¬ 
sion, at 61 , 2v. 2d. exclusive of i.ie preparatory charges, 
and for .each of the subsequent admissions 4^ iSs. 2d. 
deeming that the charges for some of the acts, as for in¬ 
stance the proclamations, and presentment of the will, 
which was made on the first admission, were not neces¬ 
sary to be repeated. Another steward of twelve manors^ 
cfincurrmg in the lost circumstance,also piovcd that some 
of the cliaigcs uere higher, and some lovicr than those 
which he was in the habit of making; but that it was 
his on 11 pinctice tr> comprehend the admissions to any 
indefinite iiunibcr of copyhold tenements in one instru- 
niriit, distinguishing the parcels of each tencinont by an 
ac eiia?a, and iiist'rling fur each a separate mldendum, 
sometimes after the eiiiinieiation of the parccla of a 
single tenement, sunii'liincs oficr the pntcels of all the te¬ 
nements - that 61 , 5f. w ns a leasoiiablc charge Ibr a single 
tci'cment, or the f'obt tenement, ahuc that an addition of 
8s. Sd. lor tlic insertion of each additional tenement and 
quit rent, aficr the first, together with the cost of the 
additional stamp for each, and larger parchment, was 
sufficient, ^'hat it six admissunis to several tenements 
were thus combined in one instrumoit, the sum of 
20/. which the Defendant hod paid ifito Court, was 
more than sufficient to cover the FlaintilF’a demand. 
Gi&6s C. J. in sumtiiiiig up the evidence, having ob- 
■•erved to the jury that no cvidome^ was given of any 
ctistoni of the manor to chaige any specific amount of 
lees, the PlaintilF tendered evidence of a custom of tlie 
manor, which the Chief Justice^ in that stage of the 
cause, rejected, as being a new case; and, thinkuig as 
he did, that the Flaintill^ by the Defendant’s osKnt, 
was entitled to moke out separate admissions, left it 
to the jur^ whether, there being no custom proved lor 

O K 2 




case is MICHAELMAS lEIi.M 

Uie arnoiint of the separate fees, 7o/. was a reasonable 
compensation for prepaiiiig the six but 

his Lordship reserved tins question of law for the 
Plaintilli whether, supposing him entitled to make out 
se]>aratc ndmissioiib, he was in law entitled to the same 
lee tor each as foi the fiist. If he were, then 20I. was 
not enough, and the Phuntifi' was to be at liberty to 
cnlor :i verdict for the full amount of Ills tees 011 that 
computation; if he were not, then 20/. was sufficient, it 
was to be nitciidod to, that the bill for each of the co- 
pii'b cntiipiifi'd inaii^ itcinb, and many of the mattc‘i‘< 
clurged foi were attcndid willi ieas trouble in the re¬ 
petition. 'i he jury friund that the reasonable cora- 
jiensation due to vlic Plaintiff' would not exreed 20/., 
and they gave tluir veidict fni the DeleiKlnnt. 

Accordingly 7 #i'sf fcieijt on a ibimci day in this 
It I 111 obt.ijiied .1 iiile /i?s/ lo s(t abide the veiditl 
loi the Deleiiclaiil, .iiul eiilei .1 icidiit foi ro/. ioi the 
Plaintiff'. He relied oji Ailne v. Scutt, («) 

Itens and lio^mqml iSrrjts. now sIiowmI cause. This 
ih iiieipJy a question of quantinu vu mif . the sum paid 
into torn t was jiaiil ni iijion that principle. There it 
no gene*] al l.iw on the ‘.iibject cxLendiiig to all copyholds: 
the Pl.iiiitiff'’s%laiiii, il it stands on any other Ihuiida- 
tion than a. qunnliim mcnatf must be governed by the 
custom of hib own particular nianoi ; and in this ease 
thci'e wub no c\idenrc ot the usage of the particular 
manor. In the ease ol Seatle v. Matsh, in B. R, 
Htlcary term 2p G. 3. before Loid Kenyon C. J., a 
question arose whether the sctci.i 1 tenements were 
to be divided by an ae ettam or not, and Lord Ken¬ 
yon held that if they might be so divided, it would 
justify the steward in making a charge for each part. 

(a) 6£Mti476» 

Bonuer 
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IJaarn wai. tor llic Pljintitll 'Ilie ca»c ftiis after- 
tv artK ineiitiuncd to the Court, and Lord KenifO?i nd- 
luTi*d to tlie rulo he had laid (’ 'un at um jtJtm, that 
it depended nil on the usage, wh'cti was the life nnd 
law ot the copyhold tcnuie, and it' the usage justified 
II chaigc Ibi each ac ettaitif the charge was good but 
iliat otlieiwise it stood on a giiari/um metuit. 

'rftcCtnnt^ iiitcrposmjr, (ailed on 

iJrsf to ^n])poi-t Ins rule- ho coiucndeil thsil tin' 
Plaiiitill was entillcHl to tli(- iiicrcMyciI veiilict, upon tlir 
pfiouiul th.iL tliu Doti-iulaiirs .iltoriiey h:ul ap|iroAc(l ul 
oath sepairulo ilrull, aiul liad thereby bound the l)-»- 
loiuliuit to pay fui it. Onoadi copy is nneiUiy ot sill 
the matters winch cntitlo the Plaiintjn" to a foe, tlio 
horiot, ijjio^ lospiie nt hsiltt, and the like ^I'hciolore 
the Ootcniiant lias iiot lolL U> tlio Plaiiiktiir n discretion 
fi> irisike out llio^o adnii£>sLons iji uli.it lorm the Plain- 
till' deem lit, but he liab smictionod then bein^ 

di'iwti up lit thi*^ pairticuKu foim. .Vll that the PKimnft" 
Ihis done, ho was reqiiiiod to do bv the De^nidiint. 
Tlio ease riti*d tJierolon due's not ajipl}. Cometitw 
v'ntil le^rcm cansuelndmenu Hic tide sought to bo 
establi^lied by otic ut the witnesses, woiifd lain nil Copy- 
hold:^. The odvantaij^ oF copjhold estates is, that the 
whole title shall appear on the manor rolls. Hiii d .ill 
the tenements are to be blended in one copy, no ^ood 
tide can appear on the rolls of any rnanin. Tlie lord 
IS entitled to distinct fines and heriots, the king to dis¬ 
tinct stamps, tlic steward to his distinct test's. Here are 
six fines, SIX titles, and six rents. It each do not appear 
separately, the lord cannot know to wlmL fine and wlial 
heriot he is entitled (or each, nor can the govei iiHieiit 
ascertain the stamp duties. It is said, that to do the 
nbolc is but ouc trouble; it is true, that one proclama- 

G g 3 tioii 
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uon only u nude in cour^ but there are siv entries of 
the proclamation, each of which consumes an equal 
quantity of labour, parchment, and ink. The fee is not 
regulated by the trouble. If an altomey attends a 
summons iii six policy causes, he is entitled to six ices. 
But her^ indeed, there is six times as much trouble for 
the six, as there is for the first. If the want of an espe- 
dal custoiTi had any weight, it is all got rid of by the 
Defendant’s assent. If he meant to put the Plaintifl* to 
his legal right and the custom of the manor, he shoulrl 
not have interfered, but left the Plaintift' to settle his 
own rolls. 

Gidds C. J. I agree the steward is to be paid for 
what he docs, and also that coiwcntw vincit legemt and 
inaL if the Defcnduiit agrees that the business shall be 
«lcne in a particular way, for a paiticular sum, it shall 
lie paid: the question therefore is, whether tJicrc has 
been a convention that this business was to be done in a 

ij 

particular way, and that the steward was to be paid Jt 
particular sum. There have been six separate udniis- 
sloiis by the consent of tlie Defendant’s attonic), and 
the only doubt is, how the steward is tu be paid fur 
them. There is no particular stipulation for the price, 
and therefore the sum due must be dctciiiiincd^ either 
by the custom of that manor, or on a qttantion mcmit. 
For there is no gciicral law' for all copyholds, it can 
only be the particular usage of each manor, and in this 
c:ase there is no custom of the manor in evidemc; 
therefore the Plaintiff’s light must stand on a quanlmi 
meruit^ and tlic in juiry must be, in this case, where the 
D^cndaiit has had six several admissions made out 
aoi>arately on separate stamps, what the Plaintiff is 
rcoaonubly entitled to receive for tlic trouble he has 
had in preparing them: he chaigcs six times as iiiuih 
a., for one, but it does not follow that because lie is 

j entitled 
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entitled to Itis full charge fbi the Unit, tlierrfbre he is 
to have six times as much fur the six, 1 therefore asked 
the witness whether taking tl'e first charge, and adding 
to it the 8f. 8(f. on five other copies, adding also 
the further charge for the additional diawing, parch¬ 
ment, &c., on the six instiiinicnts pr^nred in hen of 
one, adding also the cost of the stamps, the whole 
amount would exceed ac^., and he did not tliink it 
would. 1 reserved the point whether the PlnintifF hod 
any right in point of law, because he was entitled to 
charge 61 . for the first copy, therefore to charge the 
same foi encli subsequent copy, and the Court are of 
o])inion he has not. As to the f ratz/froR msivit the jury 
luve ili«{ioscd of it. 

Rule di'.f liarred. 


1815. 

EVERGfT 


V. 

CtYX. 


N 


G« 4 



CASES 


t3i^. 


Janm 33 . 

A fine cannot 
be amended 
without an 
affidavit con 
nccting the 
fine with tin- 
deed proJt 
to warrant the 
amendment. 


ARGUED ASD DETERMINED 

IN THE 

Court of COMMON PLEAS, 


AND 

OTHER COURTS, 


!S 

Hilary Tcrnij 

111 the Fifty-sixth Year ol the Rei/irn uF George 111 . 


Fawcett, riamtiff'; Lowe, Deforciant. 

AUG HAN &;rjt. moved to tunend a fine, in which 
tlie premises comprized were slated to be in the 
parish oi Aiketlotiy by making it pursuant to the deed 
to lc.id the Uses, wliicli convcyetl Linds in the manor 
of AsktrioH in the pansli of Stupletony and he prayed 
that the word “ manor” ini^ht lie siibstitutcHl tor 
the word " parish.' lie moved this upon an allidavit 
of the commissioner named in tlie writ-of dedtmus 
potestatnny that lie took the acknowledgment of the 
deforciant to a ftiie for passing lands in tlie manor of 
Askertorii in the barony of Gmiddandy. in the pansh of 
StapUlofh ancl that there was no such parish in exist- 

aicc 


CASES IN HILARY TERM, Slc. 


cncc as Askntnn, ilic Court inquired whether the i 8 it>. 
afhdavits stated that tite deed which loiivcyed the lands V, * ' 

111 the nijiior ol Asknlm, wiii tb * same deed iii pursu- pluatilF. 
nnee whereto the line was letietl and that lact not 
being sworn to, they hold that tiny certainly could not 
permit the amendment without an .illal.ivil htating that 
the deni prodiicnl was the deed in pursuance wlieicol 
the fine was levied - with out such an afliduvit Ki conned 
the deed witli the fine, w'lckcd persons might iuoLl the 
grossest abuse ot these luotiuns. 

Vaughan touk nothing by Ins motion. 



CiiAvrN and Anotlici v. Ryi}£h. 

wa’» an ariiiiit ot tiover brought 1*. recover Aiebilcrf 

the value ol eeit.iiii siiir.ir It was tued before W * 

• viTulor, aiin 

JJalias J. at Guilii/ial/, -it the sittings aftei Mn/iarhiuf, naymtnt to 
term 1815, wlien the case n|ipem(N| to lie, that the *»""» ''»*■ 

i*l,lint ills <111 jtli iWrtty eniitraited to 'vd to B. Ftemh 
and (.'o. 24 hngshcails ol sag 11 deiiuitiuialcd Hambiugh of stoppage in 
loaves, at io8s, liee oil iioard a UtUis/i ship, two 
montlis being the iisiiuL riedit on s^h sales. The 
PlaiiitiflB on the T3th Mty sent the sugars by their 
lighterman alongside a vcsssel liound for Ilambtagh, of 
which the Defendant was master, to be put on board, 
with an order addressed '* to the cominaiiding officer 
on board, to receive them for and on account of the 
Plaintiils,” and when the loading was complete, on 
]5th Afuy, took in exchange fiom the mate, who 
happened to have the command, an acknowledgement 
that the goods were “received on board the Gem ge for 
Hamhuight for and on account of the Plaintiils.’' The 
lighterinun proved that he had for the last year adopted 

this 
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i8i5. 

Craven 

R-kDElb 


this more precise &rm in his receipts, for the express 
puipose of giving the shipper a command over the 
goods, till the lighterman's note was, according to the 
usual course of trader given up in exchange for the bill 
of lading. B. "French and Co. contracted for the resale 
of the sugars to Ctddast and received the price of 
them; and the Defendant, without the Plaintifis* privity, 
on the t jfih of signed and delivered to CaldaSf who 
had engaged the Defendant's vessel for the voyage^ a bill 
of lading for the sugars, as being shipped by him, dchver- 
able to Carlo Bene or his order, at Hamburgh. B. French 
and Co. having on the 19th stopped payment, the 
PlaintiiTs, not having been paid for the sugars, reclaimed 
them, which the Defendant refused to redeliver, on the 
ground that he had signed a bill of lading m favour of 
Calda^f deliverable to Carlo BenCy to whom Caldas had 
resold and concignccl them to Hamburgh^ and had ob¬ 
tained Bene'o acceptances on the credit of this consign- 
jnent. Hie jury found that the receipt given to the 
Piaintiffi was rcstiictive, and that nothing hod been 
done by them to alter the right of possession ot the 
goods, and gave dicir verdict for the PlaintUT. 

"Lera Seijt. now moved to set aside the verdict and 
fxitcr a nonsultr He contended that the moment the 
PlaintiiEb had delivered the goods free on board a 
Bntish ship, their vendees having in the mean time 
resold to another, tlie right of stoppage in transitu was 
at an end. There bod been an absolute side by the 
Plain tifls to French^ and an absolute sale by French to 
CaldaSf and the I itter had paid for the goods, and had 
made a further resale to Bene. In lAckbarrom v. Afo- 
500 (a), the circumstances of which cose arc not indeed 
exactly umilar to thi^ BuBer J., for whose doctrine he 


{a) n. 


cited 
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(.Ited It, laya it down tliat there is no case, In which, 
after a ruaale of goods, auil payment of the price, or 
money Bd\aDced on the credit of the goods by the 
second vendee, there had been u stoppi^e in traruttv. 
Stress was laid on the teims ot Uie receipt, but without 
reoAon. 'llie goods were In a manner received for the 
PJalutifF*, inasmuch as the receipt was a discharge Co 
the FlEuiitilTs of their obligation to deliver the goods to 
TtencJif but they were in no other sense received lo, 
diem* jt never was intended that the Plaintifia should 
in any event nsuine the posbc^slon. The delivery 
vas roiiipleie, and (here was no light of stoppag<‘ tn 
transitu. 


1816. 

Cbavrn 

RibfR 


Gibds C J. Exclusively of the particular lurm of the 
receipt tor the goods, 1 t.ike it, die practice is, th:ii 
the person who is in possession of the Jightcrtinin’s re¬ 
ceipt^ is the pcri4Jii entitled to the bill oi l.idmg, which 
ought to he given only to the lioldci ot that receipt. 
Consequently the holder of thntfieccipt rcuins n con¬ 
trol over tliu goods at least until linJias cxdiaiiged the 
receipt tor the bill of lading. My iii«nlier Dallas^ who 
tried this cause, liad no doubt on the propriety of the 
verdict, and the jury were still more clwr, and thought 
It was a right wliicli ought not to he ipmstioned. We 
should not therefore disturb the verdict unless we couk] 
be convinced of the propriety of so doing. J^reuch and 
Co. might sell their right again, but the PloinUiTs might 
ixfraiii fiom dchveiing the goods, unless under sugIi 
circunistuiiccs as would enable them to recall the goods 
if they saw occasion. The Plaintiih, refu<ic to deliver them, 
except in exchange for this receipt. they know a bill oi 
lading will be executed before the sliip sail^ and they 
know that the bill of lading ought regularly to be executed 
to themselves. French and Co. sell to Caldas. Oildas 
goes to the Defendant, and obtains the bill of lading of 

these 
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i8i^. 



Cravi s 


7 f. 

Ridfa. 


llir<c/^Aod'^ but 1 he Defcnclant &jgn%i th.it bill nflaclingto 
Cnldas in hib own wrongj for he ought not to ha\e gnen 
the bill of lading but in exchange ftu tlie bgbUnunii’s 
note- Jii this stale ot tilings Frauh and Co Ijecainc 
jnsoh'^ent, and we do not tliiiik tlie right <»l sioppago 
is gone. Noi no we Jiiiiiiily iel\ oji ihi lonn 
of the moipt, though at js a cjrciiinst.iiue to In (.on* 
fildcTcd^ bjjit ii the leccipt li.id hi'i'ii in tlir old iorni, 
the |iiiriCLple is the *^une, iiainc^h^ that the %ctKloisliud 
iieVCi parted with the luntiol ovei the goods in 
that e\en1'. 


j^AJiAsJ. Tlu |iii\ well' deal lliat tin- tomlurs 
Jiad ni\ei ]niitid will) tlie posse-^-.ii)ii of the goods, and 
I soc no leasoii to disiinh lln. %eiiii(.( 

I’auk J- com'uiicd 

lluJe itliised 


Jiiir 14 . 

An (11 •iirantc 
ill 

(IrniAgc whii F( 

llir 

shall stifftr li\ 
ficu on silicic 
and iLti nsik 


AcaiiN Alul Anothci t'. DuLiVC. 

f 

Ma:!i 111 tion uf coi'eruuit on a poluy ol Jiifiu- 
laiicc efleLu/l w.lh Delendiiiil ag.iinst all the 
d-ainsigc which il c Plaiiitiils should biilloL by hie,” on 
then stock ui^ utensils in tlicir rcgulai buiU Migair- 
hoiisei’’ Hiid the JMaintilK aveared tli.il ihcjr stock 


in iht'ir ngiilar 
huilt sugar- 
house/^ docs 
not extcii to 
damage iu»ne 
to the sugar 
by the heat of 
the usual ftres 
employed for 
tcRaing, being 
accumulated 
by the misma¬ 
nagement of 
the assured# 


..lid iileiibils uLic very much dainiiged by fire 111 the 
siigstrdiiniNc/' *^1 he Deiendaiit pleaded that “ the 
iitock and uteii'^ds were by .iiid thiuugb tJir careless¬ 
ness, uogligeiicc, and imjiiopoi conduct of the Plain¬ 
tiffs uiid their serv.ants, in regnljling and managing the 
fires iifeiUally employed in niid aboiil the sitgar-liousc, 
damaged by the smoke anting fioin such fires, and not 
from any other cause, without this, that the stock and 
utcnsih were damaged by iiic in the sugar-house within 


who uud wtently kept the top of their diimuey clo&cd. 

16 


the 
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llic nuMiiiiia oi tlio pulic^.” The Djiiitiifs rcplidl* 
that the 'ilotk .iiul iiu>iisili v<>ir d.inin^'d fire in tlic 
Siiirji-iiniiii*, witliiii till' mc.miiiir ol the polity, mill the 
Dcliiidaiil juiiiccl on i1 « Upon the 

liiti ft tills ciiusL’ .It iiiulilfmlti nl till* Mitiiiirs altci 
/'f/w/'f. U‘1111 iKii;, bi'loii (.iibhs C. J , till'eMiioiice 

Ujs ll|,jt till* luillilllli; lllslllill I Ollt.lIIlL-ll Clirht StOIU's, 

.1:11' .0 rii li stoi_\, sii^ji, III ,1 i(‘il,iiii si iti* ut pu'pai.L- 
li< M, h.is ilo})ositi'(l lot llu’ pinpiiM* ol Im ij]^ jL'lini'il, in 
uiih'i loi i.fiiiinu:, j ir'ii on ili^'in* ol hi-nt wis iiulos- 
sm\. jiiil ,1 lIiimimi \ 1 inoiiMr lip tliioiiji;h tin* vlioK* 
buililinit; loimod dmosi mio--iili ol i.kIi uI lIk* stoi k''-, 
iiiid iiuji's ol tins iljMiiiii'\ liL'.'ii njs lOiiiiininK .iti'il 
to i.idi ol llu suiiifs At till' lijp (d till* iljiiinii‘\. iliciii 
llu* !j btOIK S, W Is a ll^.stCI, wliull tllL* J^[ lll>tiil, lIM d 
to shut at infill, in indn to n't tin in llu* < Ininncv .iiid 
biiildiiio ull Llu li Mt lliLi lould 'J hf‘v -lint it mu 
nitrht, and )i<rhu‘ii tiio Jo.s ui\t div. ind ilu-v omi 

.ilt'Jiu oils loLMid |[j<' h •ildiii^ ' o. ol -I) oki‘ ,id sp.irks 
ami I'll i‘Na Dll'itioii ill! Kii>d^<>, | i|,r , siri^vliicli 


always uiiolil lo bo oiun win isocv^i ibc |, 'w l^ hiu n- 
was LoiilLiiiiJil sliiiL di.un '^j.i.lws i ul soiok ' 
liad got out into lliu rooms , dm JuMlYi-id ' ’i;:!ii!v blis¬ 
tered the walls, and ionsidei ably tiisAiIoimd i.nl d.i 
maged tlie sugais. llicic was inuJ ( smokr, but lb. 
only injury done to lliu sugars pioLCcdi*d lioni heal, 
the smoke would not hasc liuil Llieiii. 'J heu* wf.. :io 


fire in the budding that ought not lo be tlici<’, iioliniii 
was on fire, that uiighl not to bo on liie, tin* dfinia>i;'' 
wait occasioned by the sp nks, heat, and smoke l.dcing .■ 
wrong diicctioii. diieitid llie jiiiy, tin 

njasmurh as the damage wa!> oci.isionod eiitiiely by llu 
inrrca.scd heat, wIiilIi was pioduced by keeping lli> 
icgisier closid, it was nut. a loss by lire within tiu 
iiiLMiuiig of the [luhcy, but wan occasioned by the jiiipio 
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Austin 

V- 

Dkfwx:. 
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per nanagemcnt of the register. The juiy (bund d 
\erdict (or the Defendant. 

Shfpherd^ Soljcilor-Generali now moved far a new 
trial. 'I'he words of the policy arc not ** excess of 
fire,” or “ improper fire^’* but *• damage by fire." 
llie actual flame which proceeded from the grates 
below, and would, if the icgistcr had not been closed, 
have issued out of that chimney, being confined therein 
by the register, occasioned the mischief. If actual 
flame was the catiKe of the damage, it matters not whe¬ 
ther the fire was properly or improperly lighter!, but 
the question is, whether fii c orcasioned the damage. 
If any other criterion be taken, it would in many cases 
of policies against fire introduce nice and intricate 
qiiestiniis. Ii cannot be nccnsaiy that the lire, to pro¬ 
duce a lass wiiliin the policy, sliould be only such fire 
as is communicated to some substance not contained in 
the intended and proper receptacle of fire. Heat may 
be so intense, as to igrlite combustibles without the ac¬ 
tual contact of flaip.. Suppose the intensity of heat 
necessarily rcquiwtl ibr Kay process to be so great, that 
the fire made m a chimney, though confined there^ 
miglit ignite neighbouring bodies, it might in that case 
as well be said,^(hat tliat was not a damage by fire, 
because the otigioal fire was contained in its proper re- 
cqitacle. In the common case of a house on fire, if 
goods are damaged by the removal, that is a loss by 
fire nitliiii the policy. Put the case of a chimney on 
fire, theie is only the usual quantity of heat below, but 
tlie mischief is occasioned by an ar cnmulation of soot 
in the chimney, yet the iiisui'crs would be bound to pay 
any loss thereby occasioned. 

Gibbs C. J. I think it is not necessary to determine 
an^ of tliose extreme questions. In the present case, I 

iliuik 
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tlnnk no loss was sustained by any of die risks in the 
policy. The loss was occasioned by the extreme ini»- 
nionagement by the Plaintifls of their register. 1 so 
directed the jury, and I havs no reason to alter the 
epmiun 1 then formed. 


i8i6. 

^STIM 


Data Hi 


Dallas J, I am of the same opimoti. Tlie only 
cause of the damage appears to me to have been the un¬ 
skilful management of the machinery by the*PIaintift's 
own seriaiiiri, and it is therefore not a lo^s wiihin tJ>e 
ineouiiig of the policy 

Rule relusnl. 


Faith r. Pearson. 


Jtia, 


’^IIIS wos an action of trespass lor taking the Phtiii- No action lir^ 

sliip on her voyage ftoni Senegal to Londoti, 

, . , / f . commander of 

and carry iiig her out of the cdlirsc ol licr voyage to ^ iin/jjA ihip 

BmbadoeSf whereby the PlainulF wiibisubjccted to an tic- war for «.£• 

tion on the cosenunt contained in llte charter-party. 

and obliged to pay dainagcy, anil sustained various suspicion of 

other losses. The Defendant plendcdl in justification 

that he was commander of a British vtyp of v^ar, the l^nugh he 

Bembow^ and that lie required the master of the Plum- afterwards di^^ 

tiff’s ship to produce a manifest of her cargo, but he 

admitted he had none, wherefore he detained tlie ship Log her m ilu> 

to be dealt with according to law, until at the master’s 

® nuralty’o 

instance he p«mittcd him to depart,' tlnrdly, that there And though 
was war between Great Bntatn and AmerteOf and that deums her 

he boarded the Plaintiff’s vessel to enquire whether she mii- 

belongcd to an enemy, and having reasoimble and pro. ten which arr 
bable cause to suspect a part of the cargo to be c"cmy’* 
property, namely, American, he. In die exercise of his (he u British. 
duty, detained and earned the ship into Barbadoes to be 

dchlc 
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Faith 


Vm 

PlARSON. 


dealt with according to law, until he liberated her at 
the master’s request. Upon the trial ol the cause, nt 
GutU/iallf at the sittings after term i8i;, 

before Gibbs C. J., it appealed that the Defendant, 
who was commander of the liemborai, a Btitish ship of 
wai, hailiH.! the Plaintift'’s ship the , 7 oA», in her course 
ftom Senegal to London, and sent an officer on boanl the 
Plaintiff’’^ shqi, who, having examined the chip’s papers, 
qucstiunc'iT the master, whether he was not an Amrrictm, 
observing th.it he .ind Ins mate hull the appc.irancc of 
Amcrtcanh, that the ship had Amu icon ciuivas and rig¬ 
ging, and appealed to be Ametiran built, which last 

was not the case*, but she being Hi Uadi biiilt^ and cap¬ 
tured by the Americans, had been repaired in America, 
and liad on boaid Ameiican cuiiv.is .ind cord<igc. He 
also iiiquiri'd whclJiei she had not Afuinn <l.i\es on 
board, or hud been concerned in that trade, anil on his 
saying the ship was Hutish, bound iiom Senegal to 
ZMiidan, he imputcil it as an. iircgulai it^ lli.it she had not 
on board a manifest of .her cargo from Senegal, as re¬ 
quired by the statute ‘ 2.6 G. 3. e. 40. This, ihougli re¬ 
quired by the act,]^ pr.iclicc is never given to vessels com¬ 
ing from the coff^.t of Afiira. And the officer caused llic 
FlaintifT’b mostu to go on boaid the Defendant’s sliip 
widi his p.ipcrs.Jjrhc master having exhibited to the Dc- 
icndantdispatchesfioin the governor ot&megir', which he 
WHS carrying to the BtUish government, and letters ad¬ 
dressed to |>rivatc pei sons ii\ England, which a]ipareiitly 
satisfied the Delcndaiit, ivasdibiiiisscil, and 011 his return 
to lus own ship the officer qiiitUxI liei, but soon after 
canic again on boanl, and more particiilai'ly questioned 
the master; whose answers, though tiue, not satisfying 
him, the DcfoncLant detained the \ cssel, and carried lici. 
into liaihadocs, where kc kept the nuuitcr and crew pri¬ 
soners on board her, and took away her stream anchor, 
by rcasou ol which an Americcfit ship there ran foul of 

IlCI 
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her, and iniured llie vessel. After some time the Defend¬ 
ant Iih( itL\l ilie iini-ter, ci eu, ami v'e-sel, ti itlnntt hnving 
instit'itL’d .irn pioieetlings ngenist her in the Achi.ii.iliy 
COliit. (li/i/ts C. J. held lh.ll jioti tills evuli'iice It iiiUbt 
be taken that the Defuiulaiit dcl.niied her as. }ni/e, iipuJl 
suspicion that she vrns hnstile propcil^. And .iciuiding 
to Zrf' Caiu V. £t/tn (a), no aUioii could be iiiniiitniiiccl 
lor taking n vcNsel, vvlieic the ciiptois uere acting diidcr 
<i bt'het th.ii sIiL* u'lb a suliject of prize; and he naii- 
:;i.jted the Pliiintill' upon his own c.iiie. 


t8i6. 

Faith 


PC.VRSC}f 


Le/is Seijt. now moved to set .side the non-'iiit and 
have .T iK-w trial Wuhuut quesiioiiing the li'v> .*'vl 
down in the case oi A.e Caiir\. Rdev^ lie con'eiid d tiiii. 
the evidence did not prove that the Dctenil rtit (onk the 
vessel iiiiiely as prt/e, but that he evi<!eiillv had de 
tained her on other giouiid^ i.nniely, fiiat <iii the want 
of a mnniJiL’i-t. :is an irregiilariU in the slop’s p ipers, 
admitting her to be anil also on a siippdMxl 

breach of the laws aginist the *>l ive iiade, neither of 
which cimige', if there hod b -eii a Hpi.irla'ion liii them, 
was yet any c.iii;e for capture .is pi liiil only fi ' 
fcrfeituic , and the PLuxitilf was nut \)ic‘chid<-d Iiuit 
ttynig III this at tioii vvhethcr the DeiiJiitlai l vi.ib war- 
i.'iitcd by the fiicta in detairimg the ape >1 those 
^rounds. 'Die pnllmg a prize-master on bn.’Ttl was 
equivocal, foi that would have been done eqiiillv in !‘>f> 
case of piuc and foifeiture. It is a stroiu' circuii- 
stance Uir the L’hiiiiti.r, that the iX'lendrnt never 
vrii*'arrs to institute any proceeding in the /.ditiiinlry 
Louit. Even if a suspicion that th^ ahip v w { iize, wii.s'' 
one of the m.n.vej vvliii.h ictuuted the Difiiid l .c tode 
tain her, yet when the Defendant rclicw on thic^oriour 
conjoint causes of detention, the principle of Lx Cau 


VoL. VI. 


(aj Dvujf Mc 
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I A11H 


V. 


^does n(A 6« far, os to prevent tlif* PliiintiiT 
horn maintaining hib uclioii in the com is of coniiiioii 

law. 


GiBBb C. J. If this sliip were originally taken as 
prize, though no proceedings were instituted in the 
court of admiralty, but the captoih niny have seen rea¬ 
son to idcasc the vessel before any proceedings in a 
couit of ndiniialty were had, still those who uie taken 
have no 1 ight to dinipluin. Tiic decision 111 liC Vtnu 
and the doetrincs at laigc ol Uitllit J. tlicicl i:d 
down, have never s'liue been ijucstiuncd. It uoiikl 
have been otherwise if the vessel were not oiiginullj 
taken as piize. Look at the citcuinstances. 11 the 
vessel |vi?re oiiginally beheved to be Amnicaiif and 
bound lui AmeticHf she was seized nspiiec. we weie 
then at W'ar with A.in’iictt. On the cMdencc of the 
Plaiiitid '’3 w'ltiiesbL’s alone, it appears tliut when tlie 
ship was lirbt Ukcii and examined, the third lieutenant 
aaid, You look hke A/r^ i ica /IS , you Inixo AiHiiican can¬ 
vas and rigging on board: the mate and captain have 
the U])pearancc ^4 Ameiicons. 'J'liis ceitauily shew* 
that the Dcieij^rlant oiiginally stopped the vessel as 
Amencan. Tlic^answci given is, Wi aie not Amv/tcan'i, 
but aii^ bound ior Tngla,i 1 . 'J he officei then 

rei|uires them lo let him see then niunifcst; wieilit nuisi 
be given to the ciipLors, lor knowing tliat the law le- 
quired a manitest, and they inquired foi it, not as an 
original cause of scizuic, but as evidence ol national 
character. It is said that some questions wore asked 
about slaves. It is very natural that when a ship i>- 
$uivcd, questioiis should be u»ked respecting all itrcgii- 
luritica whatsoever. Thu evidence is, that the crew 
w'crc kept prisoners on boaid the vessel at Barhadoesy 
which would not have been the ease, if the vessel hod 
been taken 011 a mere ground of forfeiture. It is per¬ 
fectly 
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Sicily true, thiit having taken hei, tlio Dofendant 
inquin'<- nito evL’iy i.iU'O tliat wmild ju^lih Ik'i cK Limi- 
tion; blit It iloeb not ihurciuro luliow, thac liiu Dult'iul- 
ant dill not tiiiginally luko liti ts boini' .and 
enemy’s property. 'Plicre is ho ground therefore to 
disturb this verdict. 


i8id. 

FjUIH 


Vm 

PXJUtVON. 


Dallis J. It lb perfi?ctly title that no quotinn can 
lie lai^CiA on lliG law of cast*. 1 hnvL* no hibiia^.ca 
in sLitiiJg, that it the capLiiii liad not '•lmzchI thw 
A9 prize, he would not ha\e ilono hi^duty: I .un iheie- 
lore of opinion that the action will not lie. 

P.IRK J. The PlaititifT's counsel nsseit% that 'ciO 

first iiiqiiiiy ni.'de wns respeLtru^ daves, Inil nri t^ie 
Judge's ] cport the liict ^ othri , 'tid %>. kno 4 

that ihc practice is to m.iKC'ull iIji sorpiet.t Ji - 
quiTic«s, iind heie tlioy nlose oat id the *^h>u^.l■• gi^cr 
to the qiK^.t.ons put by the oflucr while hi w 1 ^ on 
board the dnp. A. tn the ai^Li»ieiit that ih ' Ds'leiidan' 
neier piosccutc'd the \essiel n-% in the coiiiL of aj 

Tniralty, lie nc^cr probecuted her nt M, •'slliti lor th > 
or unj othci, probildy sc'cing i^aou atui ^uul^ 
to believe the account which thccaptui/d gave of ihcm- 
Theicfcre there ib iiothuig n the pi^miicnt 
on that groniKl- 

Kale lefe^PiK 
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i8id. 


J/t/lm 26 . 


BoWKLII V. XlXON. 


A motion {or 
d, iiLurtiial 
upon au i^suc 
directed h> a 
court of equity, 
iViUat first lie 
Hiade III that 
court, as well 
where the 
point relates to 
the adiiiisaibi- 
hty of c\ i- 
deuce, as on 
other occa- 
eiooj. 


ivas an issue directed by the Court of Chancery* 
Uihich ISOS tried before i 7 Lorf/: J. at tiic sittings 
after Mirfmrhws tei 111 1815. </, ijolicitm - 

General now moved for a new trial, tipoii the ground 
tlifit certain evidence had been improperly reyeett'd. 
Ho uas awaie that the general rule with lespect lo 
lasuis out of Chancery leqinrcd that the motion lor a 
new trial should be first made in that annt, but lu* 
conceived that where the point related to the piopnclv 
of the decision of the judge who picaided at the trial 
to the admission 01 rejection of cMdoiices it formed an 
exception to the rule, and that the motion 111 such ch^ 
ought Lo be fust made ui the Couit of law. 


JV/e Cow / held, tliat in questions of evidence, as wcH 
as all otlioi eases, the di^iinctiun m-idc 111 this ro'^necl 
between issues out o' coinU of C(]iuh, nnd other action^ 
to be ob^ciVLVij and that this jpplic.itioii iiiut>l 
be made lo iht fl-ouiL ol Chaiiceiv. 

Rule rcfiisti' 


Jjii. 9 


Blrtham V. GoitDoK. 


After demurrer 
to one count 
of 3 cleclarA- 
tion, a PlainiifT 
inav enter a 
n&flc proii qM 


q^'I'IE Dcfciiilaiit having dcinmretl to the foiiilTi 
count of tlu dcclaiatiori} the Piaiiitiil’ ciiteicHi a 
fU)Ud 2>rostgiu as to that count, and, \\itIiout pacing iTil 
costs of the dcmiurcij made up the issue on the oiliei 


nn tlial count, 

and proceed to Ulal on hjs other counti. 


counts 
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counts and proceeded to tii.il. Tlie Derciul.tiit, relying 
on the . ippu<9od iricgiii.irity ot this proceeding, did 
iK't appear, and the PJaiiitiir ItaMiig taken n verdict, 
1 ttughan tSerjt. lui the DckoiluiiC iiiosed to set it 
a&ide on tlic autlioiity oi Itu^L >. Aju-dct (a) and Dmm- 
mond V. Dm ant (A). lie adinitLed, however, that iIk: 
decision in MiUikcn w Tax bccmcd adverse to him. 

Per Cutiam. In the cnbcb of Rose v. Rov.lcr aral 
Jhiintmond v, Dntunii tlie Ddendaiit does away the 
giound ul the deniinicr to the whole dcclar.ition, in 
which llit'iu wji>> 11 iiiisjoindei of counts, liy striking out 
one pint, to which, it th.it part stood by itsell, there was 
no objection. The only objection w'lis, that it m.!.* 
mixed with the other, the ease is widely dideicnt from 
tills. 1 should think theie wab no objc'ctioii to ciiteiing 
a 7ioUi’ pioht'qiii ill .Illy bt.ige of the pi oteetliiigs. them 
limy bcobjcctifiiu to it, .'iii-iiiglioiii the Liicniiistanccb of 
the ca<-c . if the ojiiiiiun ol Etj^e C. J. vvas wrong, the 
Defendant ought to li.iv'e inovid to set aside the nolle 
jtosfquij but 1 see no pretence oii'^arih to set aside the 
verdict. 

Rule refused. 

(i«) 1 H. lit ig 8. i^fl 1 y PiJl. i?7, 

">) 4 T H Jfio. 


l8id. 


BLUXRA.Vf 

COHDON', 
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Jan s6* 


Yaiks V, Pyii. 


On a uairaiiiy '^HIS «as an action ’jpon a sale note, dated 29111 

rifnemrii'i I ^ » . **.■_ r»t _^.ora _*.■ a ■_ i f_ _ - _ _a 


^pninemri(;i ■ Motch, to “ lhc‘ Pl.iintiii^ of c8 bales of prime singed 

bacon eviiU u( c ^ j / o 

B 9 nnr aririii - IkicoUj iit 68a. /j# 7 Gwt, nmvcdj jiavaltlc by an arci-ptaiice 

til two mour>b^u>iij arrival, nvciago wcij^ht it letjuircd/' 

bion^lit Lo iccoxcr danisigob uiion the gruiiiul lliut the 

{roods did not :iMswer tlic chaiaitr^' of jininr siiigwl 


defccl hy an 
carJy daya 


■siblc «■[ a pr k 
tice in I ho lij.- 
con trade to 
receive hai on 

to a tcitaiii liacon. Upon tht trial of the caut>c .■ at the 

degree taintici ‘ 

aviinmcsLigtil sJlLings :illci AI cAfer/rir/:i term i 8 i^y bctoic Heath J. iL 
r piovLtl til It tlie Plaiiilifl^ exnmined as n sniiiple one 

practicetfi pic ^dLOii on the 313L ot MafcA^ and tliice bales 

dude the \>ur- usitlie 3d ol ^ 1 / / /A wIiLii llic bacoi) lias writhed olT^ and 
chaiierTroll '<1 PiniiiliiT afU'iHitids gave a bill loi the aiitoiiiil. Jr 

remed}, it 1*1. ® 

does noc iIm- iiva.d lo iii:*jicct bacuii by an airnigCj ti yitig tlircc balc^ 

cover -iwl U avL-ijgc IS Ui be taken 

point out th. , , ", 

:or t.iiur, it i<» usual so to cx]>lcss it in ihe contract. 

If baton bu paiiiir, a t'aiiit m an immatciial pait does 

not jntviut iL Ironi/dUswciLiig th.iL clmiaclci, but that 

dues nut nuiit the v}ulc: the bacon 111 question \ia^ 

too iiiiich tainted be docniod piitiic. 

Solicitoi-Goiicr^iU offered L liivncv, tlnit bacon being an 

article which ncccssniily tItteiioraLe£^ by keeping, uud 

hxs even liom the beginning a nascent tiiiut, so that 

It cnniiol by uispccUoii alter a considerable intei^al bo 

(vnoivu uheiher it were perfectly sneet when it wa-i 

Jirst di'()ositcd 111 the wnreliouse, an usage liad been 

established in the trade, tliatu certain latitude ul detcri- 

oratLon, Ctillcd uvernge taint, was allowed to subsist, be- 

fiirc lilt ojcun ceases to answer the iloscription of piinie 

I^con ; a al also that if a pin chaser ilucs not make lii^ 

4>bjeition witii'ii ii reuMinnbJe time, he is piecludcd fiom 

I.using any claim on any delect of quality of the bacon. 

IKaK^* J. held tluit ihc contract anioantcd to a warnuity 

that 
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that il \va^ primccl bacon, jncl bcu]<r m 

coiikl not be ailclt'cl to b\ |Kirol o\]doncr, nor altcied 
by a piaclice utlcii to uitli the brc.icli ut' the 

u.irranty; and tli.it nltlioiigli iiic FJuiiiiilt' h.ul kept the 
he mi^IiL recover m tins acLioii. "ilic jury 
ion lid a \ordiLt lot the Plaintiff. 

TheSoluiiiH-Gincia’ in tliib term inoied to bOt a^ldc 
the vcidict and entci a iioiibuit, upon tliegroiAid that ihc 
learned Jiul^e oiu;['i to lia\e adinittoil iliv cviikint. 

He limiM n«ft ioicgo tins 0])])oitLiijity oi* cxprcbbiii r, 
that no ni.in lelt, oi c\rr vioiild feel a stronger re\crcn. e 
ihtin he did, foi tlu'opiinons nuldc(.i!?IonboltliatIc'aniul 
Judge; he con^ulcri'd .t ns u debt cl giatUudeiUir lu 
oii.it the otc isjon oi utteiing the ijentiiiients not onlv ot 
iumbcli, buLot all liib lii^diieii it the bai, to the 

indeignod tlj.it tliej felt Ibi lh<* meiiiuiy oi the 

tlii.va'^cd, nui oiiI\ a:s a most upi jghtaud ic.iincd Jiulgt, 

I'll! as a iiiosL gncid iiiid i.diiahli. iiian, in iiluth 
iiiLiit the CViin L lollmMdhnn iiio'^l (oidi.ilJy. 

He lonteiuierl tliat he ^ct diatom, not in loIl- 

li ulictroii to the rillLii ccinliaLt, nut i-> atLiin uIikIi 
lIlO peciiliai law ul the Hade ijigiailud on It, although not 
i\pies''ed, a-^ by the laivinercli iiit the dnie da)s’gi.acc 
aie adrh'cl on a bill oFcxthting^, tlioiigh iii>( o’^picssvdon 
ihc bill, aini as the pound of ciedit puiaihiig in a 
paiticnlai liade utlaLhes ]l-(lt on a "xiie note ol tho&o 
good'*, though itexfueas no lime of pa\merit, iind there- 
tuLCiSy ni Its ordinaiy aciepiance, a contiact loi jiaynirn^ 
oil dehveiy. Tlie piiipobe of this (onLiiiLt unsi ior 
taking the case oiiL oi the -statute ut fi.nid , noi k'L tlie 
put pose of excluding all uthci iiiattiins oi iraile. 

CviBBb C J. -All the PlainLiflV sa\, that it 

il be prime Miiged bacon, it eaniiot be tainted, 'i'hey 
aibu slate, that wiieii an allowance ib made for taint, it 
lb expressed m tlic coiitrait, but that is not tlic ground 

11 li 4 on 
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li-b 


V. 

r-.M. 


on x^hich the Defeniluiit’s counsel putb it, but thtit if 
the bii}L-r not,c^alllll'lc it b\ a certniii day, aiul 
point out the dufi-ct before u ccrt,iin unit', he tan never 
afterwards chjict, but inubt tah(‘ it :it the price .igreed 
on, ihoiijh it be putrid, 'lliib can iiuier he. it mould 
lead to gic.ll uii'^chief. If a purcluiscr docs not object 
to the in .1 rcasonnhlu tune, .1 strong use in.iy be 

made oi that circiinist.tiiix', hut tin' use is, th.it a con- 
clufetun arises, iLiat the injury lias acciiicd since the sale: 
that, liuwc\tr, may br rcbnltcil, iiiul it js gnne by, and 
the IXiemlant has hud the benefit nftlisu nigiiinciit iiihi^ 
adclresb to the juij. 1 caniioL think that miij ciistoiii of 
tiado Ciiii be adijii isiLdc to pr'no that privi'osiLioii now 
co'jtf'nckd (or; tiinl niy Ibntlui Hatih^ loi uhose 
npinidii we liav * always IlIi micIi u just tlefenncc, wc^p 
f..ht 1-1 MS Jic nas in must other ca^ci that ever 
came fcK'iuic hiin. 


'1 he rest ul llr Couit concuriing, the iiilc m'ms 

llefusc'*. 


Jan. js. UousTouN ftTitl Otlicrs, Esccutors of J. II. 

llousioL'N, ti. Roii]:itrMON. 


A.ter ' lie ilMth 
oi an uiitl'T* 
wnteri a 
ker, w'lo aj 
an aci ot. i 
open \iitli him 
for pr^^miums 
due in thr 'at* 
ter, h 
bad an aiitl'ii 


I' ms IMIS :m action ot asmmjjul for prcuiiiims of i - 
suranre due iroiii the Defendant to the to->lntor, 
upon policies uiidcrmiittcn by llic testator in Ins Jife- 
tiiiie. There ncie also the usual money counts. Upon 
the trial of the cause, .it Gtiild/iall^ iit the sittings .iflei 
Mic/taibi'as term 1815, bclbre Gibbs C. J., the Pl.iiiitifr3 


nty to TctniTis of primitim for him, and place them to hb credit, can no 

longer receiic or retain an) further returns of piemmm, hut is bound to pay o/er to 
has executors the amount all premiums due at hu ckccae^ without setting ofT the 
retuniSs 


pre^ ed 
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j^TO\cd premiums due to llu* tL l.ifoi loi ^ubisCi ibing 
^ulicie-k oe fi\i" llie /*.«/./ /f./j/f'v, tfo/n 

And S i.ntti/{fjsi^ lud toj^. du i aiiiouiiliiig to 

71/. 1> S. 11 k IJllLiKllllt lu-d |j L IIJlO COlIlt ^9/ 15^9 
and cJtuii](.ii til bct iiir li/ 15;, 011 *.llol'iii oi ^.tiirns 
.or uin>o\ upon lin^ Lady Ju/hi a^id ^ imur/, 

-.ml Sus\t iliv pcilKie'i 'ACie filLilnl l>^ tlio iJelLiid- 
auit in Ills own name, n» '^geiiu Tlie letuiii on ill' L tfy 
ftTi'/tJi bec'iinc due on the 2 ph ol .Se/V^v/i^iv *1814, tLe 
retUiiiH oil tlic tIo/>?H 7 tiJ Si{?iiaii^ mJ ilu 111 the 

end ol OiioUt 181 \f btloi'* wIiicIj tlv ti**«tat-or, on the 
7 2th ot ll1.1t nioiitbj died. J. held tluit llic. 

deceive of the U^ot lUn w»^ a \oi- a.mi ot the Ih tnul.- 
ant’sr JluIioiiL\ Lo receuc lliese lUuiiib fruiii the .k<-su- 
anil th.il lliu Dcleiid.iiit w.ih not thtiilore iHilk-iI tu 
set ihoni olT^ but tie g.i'-o the DeleJuLiiit libcTt^ to 
move, subject wheteto iIk' j jry loimd a \crdict lb ' 
iUuinUll. 


Vayrjian Serjt. in tins u nn lyinvd ti '^et aside the 
Herflict and enter n iiuii^uit, ; i 11 llu c^ise ol SAce 

ClifiA\ON {n)y the aulliuru^ ul ulucb bad neiiu b(*en 
shaken, and iccpidnig to uIiilIi, u nas, lie s.ik!, iiiiiuii- 
tetuil, nlielliLL the lelurns became dm heluie, 01 niter 
the UNtaloi'^k dercase The deOiiled 111 tbih 

court ( 6 } stand on the pcctdur i^cit ol the MciLutes of 
b.^nkriiplcy, as 11 revocation of the nulhonty, But the 
death ot the uiidciwriUr iniikes no djllereiic'c in the 
contract. It \i> his repiebcntativcs who sue, and who 
::rc bound hy the nuthoriLy whicli lie Jius unco given. 
They urc the pei'suiis who aic to cull in tlie debts, and 
allow the credits. If the testator, \ilule living, would 
be entitled to no more than the difleiencc between the 


(a) 12 Ewg 507. iv. S4fm Mwi V Forrester, 

Cotdsdfmidi v. Ljon, ante, acir. 
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premium and the returns, the executor cannot be enti¬ 
tled to the premium, M'lthout deducting the rciiiTn>. 
In Pat kcr\.SmUh {a) Lord EUenbeHrougA C.J. says, « The 
underwriter and his assignees are prccludcil by the adjust¬ 
ments which took place, Irom contending that the brokers 
were not then well entitled to deduct and retain, what 
on the behalf of the assured thrv in fact tlicn dcdactod 
niul rctaincrl m account with the undci ivnrcr for Jo^scs 
short interest, and returns of premium.’' The ease of 
bnnkru[}tcy materially diflcrs, and it may w^cli be ad¬ 
mitted tlitit the derivative utithnnty is no greater ihnii 
that whidi the principal could have confened, and 
tliercloie the dccisinns in ^flne^ \. ^on estet\ and 
(iolfLt/imtfit V /, fon, go not to countciact SAcr v. CYarfr- 
vov. so fai iis thsil e^tends; but thov onlv decide that 

m tf 

tile hiinki iiptcy puts it out of the power of the bunk- 
iii])l, ever .liter, to .dlor die Mtiintiuii ul his assigntx"-, 
IvxKLi't' an act ot p.'iili.iinciit positively ihvcols ihohank- 
iiipt ot al! power over his propcity, and vests it in oilier 
jicrsoiis ns Ins reiircscf tatirch; but here the exeLUtur 
taki*!) the property w.di nil the nghtb of the partj, and 
subject to all his equities; and it is admitted, that il the 
testntoi hud been living, the biuker might haver*- 
taiiicd. Cosier v. Eason (^) is to die saiuc purpo<vc a^ 
Mtntt V. Eoiri'sCci. There were 19 policies 111 varion-i 
diilercnt 1 ights, but the decision doco nut app>y direttly 
to this ease. 

Gibbs C. J. delivered the opinion of the Court. 

'I'lic Court do not mean in any respect to break in 
by a side wind on the authority of the ctu« of Skte v. 
Clarksoa. but this case does not trench on it. Shee 
Clatkson was considered in the eases of Minet v. l'or~ 
tester, and Goldsckmidt v. Eyon, and we decided that its 

(0) z6£ajri3Sa. (£) izs> 

authoniy 
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authoilty coiilJ not .ipply to a ciisc* where tin* iiiider* 
i^ntpr to piotniunis wlmo cUiiOjecaine ■! liiriLioptf 

.ind l]i>- Dpplicxl for tliOM* priMiiiuinx. We de- 

termiih'il that ihc ishM^iuw of Cb omkrupt 
Onn^iii^ nri action tliu biukcr ibr prcHuums, 

were not lo deduct on tho^-e \etv pre- 

^iiinio. 'I'lie .mtliinity gn'eii bv an^ man cen^t^ it his 
death, ub the niiilioiity given by the iMukiapi ch ik’s 
on Li's bjnlvru]itcy there is no di itiiiguidiiiig this l 
ironi those. hiuI in AL misfit Id C. J 

“ WleitoviM iiii^ht bt the cas' v (JlafK- 

gr/i, ulieie tlir'p II ty liimselt biuiii^ht tin .ir t.oii, and 
rtliere lie li ul hcsMi coii:»Larit]y in the li ibit of nihm.iig 
the broker to deduct out of the preinmiiH was duj 

oil the a(l|ii'>tmeiit to tlie :wsuied, yet ni iliii we 
cannot say that llie biokei innld be in any sense kt^..nt. 
tor the uiuferwritei afiei Ins leiiiki upUj hn Inie. 
the broke] is lic\c.j ayent foi tiic^ iindi i ivi itei .ific^ liis 
decesme 'I he 'issigiiees had a nirliL to ( dl ii the broJ’cT 
*o p'i\ the fiill anioLiiit oi the mj ,is to tlitMiiselvctp 
'wi the cii'diLots, so licic ]j i I* ‘ ( xecutor tlie saiiio 
right todiinuid lull p ot the prciiiuiiis due to 

the t('-«l.itoi lor his ]cpre*-enruiifees. Wv think tlirm ej 
.o disiinc lion between an action bj ought b}. tiic- issigiiccs 
u bankiiipb and nn action biouglil b^ the executors 
of VL dm^aspd underwriter: thereloie we nru of opinion, 
un the autliuiity uftho'c co^cs, that the returns in this 
ease eaiiiiot be allowed to be set oir. 

Rule refv'scit. 


1816. 



flOU&IVUN 


IF. 

ReBraTaoNX 


IlousTOUN and Otlieis Bordckave. 

Vcanj^ian also luadc the like motion 111 thi^ cot-Pf 
.'tiicli difiercd from the preceding, in the circiimatuiirc 

iIkiL 
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IlOtSTOUN 


Llidt the* Defendant:, the broker, arted under a del 
credere commission from the assured. 


V« 

BojCDIfNAVE. 


The Couri held, that that circum&tancc could not 
make any difference, and they saw m it no reason to 
wave in the Defendant’^ favour the ruled Court, ^\hich 
precluded 111m from rcgulHI I3 maMng the motion, bc- 
eauivc he had not in this instance gi*en that notice ot 
Ills intention to move \ihich the rule of Coiut 
lequiLcs. (rt) 


(«i) iv. 73Z. V 86.6it 



a 01 .v&ij' i\ 'IV'ri-SDv. 


AIrhorita 1 
PJaintiiTi sub¬ 
ject lo the jii- 
riBi]iction of 
the Loitiion 
Coiiit oh Rc- 
i^ULbtSf sues lA 
a court at 
JVcstWMjtcr 
tor a bum ex¬ 
ceeding j/, 

)Ct it lit reco¬ 
ver a less sum 
than 5/., he is 
suhjLCt to 
doubb oBts 
by the statute 
59 & 40 G 3. 
r.i04. j.is. 



t)crjt. had obtained a rule that Lho 
Dclendant might be deemed entitled to double 


cobts under the Lo^*o?i coutt of lecjuc^u act, VJ ^ 
40 Gb’o. j. Cn 104. A. 12. uho resided iMtluiithc juu&dic- 
tion of that couit, the PlaintilF having rccoicied Icb^ 
than 5/. in an action in this court. 


Sesi Serjts shewed cause against the rule, upon the 
ground that the Plaintiff had sued lur, and now swore 
he conceived he was ciititk^tl tu recovei, a specific sum 
of five guineas, exceeding the sum limited for that ju¬ 
risdiction; that all his evidence at the Liial had been 
directed to prove a special contract lor the work he li.ul 
done, which vra the making an appraisement ot certain 
goods, at the specific price of five guineas; and whe¬ 
ther the Plaintiff should be made liable to double costs, 
could not depend upon tixe caprice ot a jury, but 011 
the question whether the action was brought tor a sunt 
exceeding 5/. 


GlhBS 
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GiifBS C. J. 1 do not npprcljond that the Ir^i^laturc 
meant tiial tlie cjaesilioii wliethei costs shuiilil be 
or not, should dej>LMid on uliat psis*-cd m the PlaintilFs 
iiiind at tlji^ tunc ^^hcn he bioii^rii the action. It the 
le^ishituie liad sniil, it nuy lution shill be comiiK'iicrd 
ill the sii]K noi court fur wIhlIi llie PlaiiiLifl shall not 
think he is eiiliticdto recoxei v.o should be boiled 
b\ It, but il the wouh ot the st iliite ire, as in th - i e, 
Mliere llietlcbt shall not exceed the sunioi u ' i 
Is tlnit wlntli IS found bj the \eidieL. Ilie puna 

uas disposed ol in Tlvf/f/ \ C/o\lTu(a) Pliui si" r, 
lavv, uiid aulhoi.ty arc against the PLiintdV. 

Itnle rbbO'wt' 


1816. 



^OLjSIi] It 


a*. 

W n>li^. 


(fl) il 169 . T ' / , 



PouLEY and Others IXoruloi 1 of Pov. eiy, "9- 

c- Nl\vio>4 . 

J\ assu'^psii* the Plaintills in tin n elcMii hisl iomits Onmts on i^r' 
declaicd 011 promissory noted ol tin lli foiiduiit p.i\- " 

able to their testator, for goods sold, n oiie^ paith |„iut<lv!' 
money lent b\ then testator to llie Delcndaiit, toi mo- enunu on ji y- 
ney had and received by the Deleiidant to the tesLatoi’s |j ^ 

Uie, and lor iiiteiestofinone} lorburii to the IJekiidunt clnni.’ihe>rLi^- 
hy the tcstatoi, and on an account stated by tliuX)ctciul- uiu!li ^ ^ 
aut With linn, and in all of these counts they uicrrcd m 

proiT'^scs to pay the tcstatoi, and a^craed a breach by tliL lianr\ 
non-immcnt lo the PluntiHs ns his exicuLoia. IuI^psxuh* 
the twelfth count the Piaintiils declared on an nccou^'t 
stated by the Dcteiidant with llic PIaniti/I:b as cxi lii- 
toi^, concerning monies to them, as cxecuLurs, duo, and 
that he was found indebted to them as eveeiUois and 
promised to pay them us exc'cutois, and shewed a 
bleach in noii-pnyniont to the PlaaiLiils es.eeutui^, 
to ilicir damng''' in that cIiLiiactcr. "i'hi PciViiilaiit d * 


mnrit 
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murrcd; And asaignt'd for causey that counts on pre-' 
mi^^es mnric to the Icstntor in his Iifc-tirne on causes df 
action aii<^aig w hiy iLtetnnc, were joined v^ith counts 
on pr-inisrs m.ulc by the Defendant to the Plaintjlb 
altci the tcst.itor's dc*cc.iBf^ on causes of action accruing 
to the PlaifUitPi flltei the death of the testator. 

Sesi Ser|t now argued in support of this demurrer. 
Tie relu-iHl to the rase of XAcJJfpson \\ Sfenl m 
\vh.rh hi' h.icl un^ucce'^lully aftcni| ted to support a do« 
rt M the-' iiiiCobjection Tlicnason 11 Inch he thcr 
iii.CmI that if couiit^ might be joined, a Plau*- 
cii'l ('if'cutiu nU'jht I 111 on the count ^^hich iivcncd ar 
ac(i> int ■ wx'dx \ Ax\^ ii, thcDeUndant be 

ciiToled to the ^ o^XiM of that count. ^ITic Jiiterpos'- 
i-iOii of ihi* (ofcot ill that ca c depri\jng him of 
rep];. he luul no < * po tuinty oi shcuuig that Uic casi « 
were wii 'l oxm a’* a which tl at judgment proceeded 

The Ccimt ihei'^ £lwrs v. MoLi 7 lto{b)f and ejthe 
the Court or the leportcr was mi^Lakcn iii two point , 
III the '-tiLtemotit of tj. 4 it case, as it is giccn in the printed 
repoi t oi 77 (OJnpson v, Slrnf, In JSlwcs v. Mocaf^o the 
nclion nas Un uioiivy had and received, and there is no 
notation ot any count .it all on an ifiSimtel compufassety 
a’nl ill “re was no argument on the pomtoi costs, which 
*1 so]']3M^cJ 111 1 *rnuvf, to be ruled there (e' One of 
l!ie p J I’ts supposed to lia^e hern 1 tiled 111 TTirtw iVb- 
r'r h.,s beer suu^' o^L’^ruIell in the caseot 'rutinsall\, 
t (t/;. l^oid JAdon C T- ihcjc feuy-s, “ After loohing 
i /o .. N L '' i e-es wc are ol opinion that if the cause of 


(ia- 
T 'lifA 207 

Jii tJ c c e (if Ali Ts V 
I ZT'" , n vM'iicIt 

Km!~*rj s fgfr/ / I 111"', the 
z (»1 foi iiioiic li a 1(1 
1 Cl l. a> l)tki 111 tliL c ru 41 ^ I l-u J 
\ ^ Kl lb IllLlC italCl', 

i 1 i r ” c-'c 5J *1 *p 1" Ac 

1 


dcrlai-c'! 01 an tnumtd 
tassft -u‘^li runsclf, and ti c 
dcci'iion fL^pei-tiiiK the coBtc# 
mind the rraf' a of it, are there 
(*Lvcn Jii ihc « 3 ine terms which 
ilic Lourt cited 111 v. 

Su It 

aifaf.Iff Full 253. 

act'ou 
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a«.t\CM m lIic time of the adiiunhuati i\« and li it 
\ld^ not abboUitcl^ ncces^iiy Ibi lici to mic in her 
chnrdUcr of .ulminj^tratnx, ^ile uiH be liable to costs.” 
Tlie piJiKipie Ls tlu'i il lilt lu >11 LMii be maintained 
by the exei utoi iii In'! own name, Muhout *-11111^ ah o\- 
eLiiloi, he liable to costs. Il two peMotis account to- 
getbci, and a ^inn is clue to tlie one ui bis cliiiactei ut 
rxeiuUn lioin Lhcolhcr, aiul the ollui pi onuses to pav, 
tlic executor in ly sue 111 his 01.11 nninc, loi life prom- 
is nricle to liiin , and Litliougli the (.!i.bi due to tlie tes* 
tatoi Is the eojibideialiuii of the piomee, \el die'utioji 
j# on the pioinise, not 011 tliecoii'-idetalioii, 'llieirhiro 
in that ca^i tlieie must betiso b<paiate judi;iiients on 
the several coiiiils. and coiisccjuentl^ one jucl^niieiil nn- 
110I be piououiiced 011 all the counts. It m), llieie 1-. i 
jnis]oiudci. and the case of 7 /o//y \ Su^if is lliei \ by 

disposed ul, unci tlu cislmu .SV'//ei \on in the 
Exchcf|iie}-ch iinbei, tlieio c**'(] !' ivin^ h^s'rl dilii'j-' 

entl\ decithHl, and toM^deieel a-^ il..ii.b\ mriuilnh i> 
;igain set up as e leubn^ ai.tin^ij^, Iji (he 1 i-^e ol 
Jft'/is^aU \ yfc//' 7 Ai Iff). iri( poiiii -a.ilt.1.1 liiJ not ansi^ 

b«tLoidZ-YV?ic/o;''r C J usi s lli,.-e ''\v!iilhii 

counts upon pioin.*>LV> on lui nccojut stated i^uli o.ie i>. 
oxcciitor, can be joiiud ivjth utfici counts on pi oinisi s fu 
tlie (I'btator, upoik .%liich tin 1 eare aiiJioi'tu s both 
"1 he cases Jii lav'our of the proposition aie \ /W 
1^)9 mid Mason v. t/acAson I'c), u>|rethct ivitlj the om- 
r'oiiol Ml. Justice in the cases cited,that ulieievci 

the sum recovered by thcc'xccutor on pronn-t, t iliinisiir 
would be assc'ts 111 Ins hfuiJs, ttiei.* the count in ii iu 
jomod with counts on proiuE^es made to the (f^titoi. 
But there flr» many authorities the othej \*ai, iiul ! 
think you will hatdly/lnd the (la fa^oui ol tne 

juiiulcr) tenable.” Anotlici ca^^e that cit <. x 
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iSitf. 

1 _ 

PawLEV 

V 

2s'li.W TOS. 


Ccsfi (a). Tliere a count on a debt to the Flainti/F i 
intpciatc, anti a c<i.iiit on nil instmui eo!'>tptU(issrt with 
lilt Piaintifi'hiiiit-Llj^ WLTC held to lie noil joined, but that 
cniiL'mil) be dibtiii^idi.ible fiorn tiny, because it does 
not appear bujt that til*'- 1. the com/mt'issLt raoji 

have been irorn the Defendant to the ndJTl]ll]^t^aU)^ 
Hithout rcftTCutc !o any debt whith ci'cr utcnied to 
tlie tcstiitoi. Hooker j lireatlnXj v. QiaSter(d) was an ac¬ 
tion iijxin thee ISP on Kiur several pioiMSitb, ist, use 
mid ocoiipni ion of the testnlor’K house 111 hiB lih'-time ; 
2dl\, qunntvni merutt fo' the hltc , “jdly, an iTulehitafvs 
ascumpiU lor ihr use uf anothi-r house of the testi- 
toi’s loi the time inciii lod since Ins dettli, .iiid the pro¬ 
mise liiid to be made to the Plinitfl* a- executiix; 
j^tlih, a ywiTIf/;/"'! flKvti,/for the l i* of .lOothci heuve of 
the Plaiiitillj not iiui.niig lier ex'^cn-ri*. 'I'hc Couvt 
lib'ited the writ, bcrau>c' two ineompni.ble <li'"naiid3 
were iiicliidpil in the same miii.. If the jud^ii’cnt of 
/ieniiiroii J, there piien lie coriect, it dpstioy* the 
authoiity ol Thomp\nit v Slcntt j*iul then the .luthoi^ty 
of the other decisioils is in favour of the DefciicHrt. 

Ephs Serjt., who was jnepared to stipport the de- 
clariilioii, u 13 Etopped by tlie Couit. 

Ginns C J. 'I'licic is no case m which, tither iron 
a detect iii the inannpr iii winch the jndgc lias deli-,crcd 
Ills ujiiiiion, oi liutn sotuo otlici cause, sometln'm may 
not have bieii dioppid by tbe ■ Intli is open to 

obse:\alioii , and loinioili, wlicic the judg’nciit Mse’f 
was ii^litf •'Ueh things iistxl to jvi.s oft’ ir-i. i »-'J, 
line we have iliejiidgineiit of till', ('oinl, aiid e r 
case i.iisnl on the same judgment, .iiid it can Jiaid'j, be 
expected, that wo shall oierliiin those j'udgincnt-, not 

(/t' 366. S.C. 15 '?'^ IP (A^ I/n/j. 171. 

omv 
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tril)' without authority-, but whcro thr rrR«an Is ^vm 
l»r thobi. jiidnicnts, and that too, n reason, which the 
t^iinsel fui the Defendant has not ventured to touch, 
nniiiuly, tliat if the money shall be assets when recoverctl, 
the counts may be joined, ond tr'.prcssly leaving the 
point open, which the Defendant’s couree! urges ns a 
necessary consequence and decisive reason, namely, the 
question oi costs. That judgment, too, is rccpgnizcd in 
a ease Cowell y. (a) long subsequent to that of 

Ilcnskall v. Jtvbnis, i^hich the Defendant’s counsel ipi- 
piigns. Lortl JlUenhoTbu^i there says, whether t* e 
PLuntifls might have sued m llieir own character, s 
another question, aUccung the right to costs, which 
may ariac here ifUT, and upon wliirli it is iiniieci^ssiry 
to say any thing at present. In that ciis” Loi d lilU' 
fjorougJt makes the qiiosljoii ulietliei the counts can 
joined, to depend on tlic qiics.tion, nhi'lher both siiir- 
when recovered would ui would not be asset<-: and having 
determined that if the money, wJien reci.icied, would iv 
assLtb, ilie counts nny be joiiii’N he proreeds to hay 
that out of the question, which rlic Derciid.int’3 counsel 
lirre relies on, the consideration of co'^t'-. [His Lord¬ 
ship heic lead at length the judgments of Giorct La's'- 
lerurt and Le Blanc Js. in that cose ] This case ihcre- 
loie detides, that if both the sums cued fur would be 
assets, the counts may be joined; and this Couit, with 
this case before them, decided the same thing. 1 agree 
with the Defendant's counsel that some expressions m 
Thomson r. Steni may be caught hold of, and carped 
at, but tke substance of the judgment is the same thing 
in Tkovpsony. Stent m tSoB, and 111 Coaxll v. Ifatis 
in 1805 ; and it seems to me that the reason given in 
the Court of King’s Bench is such, as, if not unanswer^ 
able, has never yet received any answer * and looking at 
the encouragement which ought to be given to cxecu- 

(fi) 6 East, 405. 

I 1 
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iSitf. 

* ^ 

Pun LEV 

V 

KUfiav. 

Park J. conciiirocL In the case cited bv rlie De- 

tt 

rciiil,iiit'. counsel, Lotil Ellutbtiimtgh tvcntcil a-i sur- 
plii-iHgc lliv \\aid excciitoi, but in C(niCll \ flatts all 
tbe Coiiit went full^ into tliu point, and hold that thu 
iiiqiui^, nhcllicr the inoiiuy nhen rccoveiod Mould Ik 
djact:3, i-> the test, but liuUa J. lays down the same 
rule long belorc iii Kiu^ v. Thom (a); and in Old \. 
Jeiru.icL {b)f Lauietnc J. idles on that opinion of 
Bidlt't J. 

Jiidgnieiit for tlic Flaiutiff. 
(a) 1 'J'lifHjtiJi (,t) j£efSftJ 04 . 


(ills, to collect then testator’s effects uith diligencr, tlie 
leasoii of‘ the case uquiies tliat Me sliould conform to 
tliat decision. 

DaiXiis J. nns oi the same opinion. 


J/iv. zg. 


1 

Blavvv V. CiiAii:Rs, 


Where a Dc- Defendant mbs a marjiic’r and master of a ship 

fciidaiitwjs registered and doniiuk’d at \oith Shtelds^ tiadnig 

vesacTo^lmid I^ndoii he had no Louse any where, but he p.nd 
of vhich he hib property-tax under 46 Clfc.e. 3. c. 64. at North Shttlth, 
tiept, and had jmd while there, ho slept on board, and liail no wlicie 

Lcw»‘dee^d ““7 other home than Ins ship. The Defendant having 
to be rr Meat obtained time to plead, under the terms of .icccpting 

was registered* notice of trial, and having suffered judgment by 

arilthjt Iieing default, a notice was on the 3 2d of Nov. served on 
more than 40 |,j^ Noilh Stiteldsf wlicre lie then was, of a writ of 

Lordoa, lio uuiniiy to bc cxccutcd on 3otli Nao. in London, wheie 

M Js held eti 

tided to 14 \la\s* notice of executing a wnt of inquny. 

An undcftaking to accqit bhort iuUkc of cnal dues not entitle llie PtaintiiT to gne 
dioiluoliLC ol executing a UTit ot uiquii). 

tlu' 
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tlic venue wa^s Inul. and vrliali ivrit was tlim tlioio 
executed accordingly* Ptll Serjt. had on the /irst 
da^ ol (Ills term olitniiuH] :i iiile nm to Mt aside the 
cvccution of till* nrit ol iiiqiiir^^. iipoii the ob|eition, 
that the DefuiuLint, residing iiuuo thin ^lo iniles lioiii 
iMndoVy nas entitled to 14 dajs* iioLuv ol c-xfLiitiiig it, 
a'- 111 .1 louiitry laiise. 


i8iA» 



Blaaw 


L'li \ I 


Shrphtid Solu’itor-Cieneral iimi shcMwl cause. 'I’lic 
OGfondiiiit h'lviiig no lionie, iniiy C(|uaUy be considered 
aa doniKiiid 111 IjondnUy iiliitlici liis icsscl oAeii tonics, 
as at So\th Sfneltl^ and is not entitled to the longer 
notice. The Defendant, jnoreoicr, being under terms 
to take slioit notice of tiial, which is synonymous with 
shoit notice of 'I wiit ol iiiijinry where ilisit is the only 
trial 111 the cause, iniist lest silisfnd with the notice In' 
has recciied. 


Pill supported his inle. 

• 

Ornus C. J. Tlie tetmsof the rule of coiiit apply 
to the usual place ol residence ol the Dcfeudaiit, this 
man, as it is stated, has no residence but on boiiid the 
ship. I think he must be Lonsidcicd as residing at tliu 
.ship's home, winch is wbcic be pays Ins propoity-tav, 
though 1 do not rely on that ch cumslance. 1 doubt 
not, if the Plaintift' hall asked it, the terms would have 
been inserted m the rule Jbi time to plead, ol taking 
short notice of writ of inquiry 01 tiial, as tJie uise 
might be; but the oidci is not so diaw 11 up, and (be 
Dvfpndant who draws up the order, ought to nisi it m 
it such an adaptation of the usual tciiiis to the lutc.-, j-> 
the case rcquiics. The Plaintilf should Jiave objccLeil 
to the order w'heii it was solved on him, and said that 
lie was on that rule ciititliHl, nut only to short notice of 
lii.d,biit to slioit notice of c-xcLiiling n writ of inquiiy, 

I 1 d 
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if necessary. lie is now asking us to give him the 
benefit of a tciiii* as it inserted in the rule, which is 
not therein contained^ 

Rule absolute. 



Seim J. 


Doi'ey V, Hobson. 


Where a per- 
■oAi not auin- 
itioned on the 

larypWUBWorn 
on e jury at 
nist prfuj IA 
the name of 
a penon for 
whom a sum¬ 
mons to serve 
on that jury 
was tleltveredp 
and to whose 
house he had 
succeeded, 
the irregula¬ 
rity being no¬ 
ticed before 
verdictp the 
Court awarded 
a wntrede 


F. tins action, which was tried at tlie sittings after 

Mtihachnaz term 1815 before Gtbits C. J., after the 
case had been gone through, no objection being taken 
by the counsel on either side, it appeared that W. May¬ 
nard, one of the jurynion swoiti, had taken the house 
which BusheU liad left, and at which a summons had 
been delivered, to serve on the jury on the clay of this 
tri^, wherein, as also in the panel, Bi/shetl was named, 
and Mt^ard had answered for BusheU^ when that name 
was called, aiul had been sworn on the jury. Gi6bs C. J. 
proposed to discharge the jury; but Vaughan Scijt., for 
the Plointifi^ insisted on keeping them, and had h ver¬ 
dict, Best Serjt., for the Defendant, not opposing, but 
giving no consent. 

Best in this term obtained a rule mst for a venire dr 
now on the ground of a mis-iiial. 


Vteughan now shewed cause, upon the rase Of Hill v. 
Yates {a\ where a son had been sworn on the jury in 
heu of a father of the same name, and the Court there 
recognized the reason ot tlie case of Wraij v. Thom {b) 
that no substantial injustice had been done, and for the 
same reason refused to grant a new trial. In this ca^e 
no injustice had been done. He also referred to Nm- 

(«) isZ<»c, 329. (i) 48i. 

man 
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7nan v, Bwmont{a\ mAPnfkci v. IVtotn!au {b)^ uhic)]* 
he consuSi^rccI, cdulcl not nvnil against lhcconti'<u,> cases 
already iiUhI, and the Case of a Juiffnum (*), ui ^luch a 
pnscuiir was executed for furgerv jioUMllibtanding a 
similar olijection. 

111 bup})ort of his rule, urged that this was a 
very important question; there was this material dib- 
iinctiori between the present cabO and J%// v. 
that licre the tiicgulnnly was noticed before the strditl 
was delivered, wliicii the Plaintiff took at his poriL In 
Hii( V. Yaies It was ii<it noticed until the motion 111 
bunk il>i fi new trial. In the Case o/" a Junfrnafi^ thi' 
Jury man swtirn was suniinoncil on that very panel 011 
the Cl own hide, andB. considered it as a mere 
mistioiiicr ai the peisoii intended to '-erve, Tiie De¬ 
fendant cannot got relief for this irregularity by a writ 
of erroi, because the name of thcjurjnianj who was not 
buminoncd, f** not on the lecoid. Jf It were on the re¬ 
cord, the vanniicc froiu the vetift-c would be error. (lo 
which the Couit agreed.) If this verdict could stand, 
the proceeding would be directly contrary to thesUtuta 
3 Cj- a c. 25. 5 11- By that statute lists of jurymen 
are to be made 111 each parish, from which lists only are 
to be taken juries for 7 iim /jrias. Every shcnfl shall re¬ 
turn II panel ol persons taken out of those h^ls, and 
.iziiiex then names and places ot abode, that tlic parties 
may have tune to inquire about the intended jurymen^ 
tiiid make their challenges. Xhe Defendant could net 
have Ills challenge to this man, because he was not on the 
iibt, bO US to enable the Dciciulant to inquire about him. 

Giiins C. J. It IS not necessary to hear further dis¬ 
cussion oil thjb part of the case; lor the Court think, 

(u] S.C. Barrus TA) a Ld^Raym. 141c. 

'f) 13X1 A. 

li 3 
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tliat on the other and partial ground there ought to be 
a nrw triah because this diflerb from all the eases which 
have occurred. It a cjiiestion of gnat iinpdrtancc» 
find 1 could not have it pass in silence, liecause I would 
not h.ivc It understood that our judgment pioceeds on 
an opinion that the autliority ol the case in the Court 
of King's Bench ought to be deserted. Tlie point 
first arose in a ease in IViUes exactly Tescniblmg this, 
and the Court granted a new trial. Anotlicr case soon 
lifter occurred, and WtUe$ C. J. with his usual precision, 
states the four ways in which questions of this sort can be 
brought before the Court By motion in iiirest of 
jildgmcnt, by motion lor an amendment, by motion 
for a new Inal iii this court, or by writ of error 
in a siipcrioi conn. I state them now, to shew that 
all the uumeioub (hscs cited arc ap]ilic.iblc to the 
other modes of objection, aiut not to a motion for a 
ijcw trial, rie shews clearly that there would be a va- 
iiancc between the venire process and the rccoid, on 
which jiidgijiciit lor tire PliiintiiF might be ariciited for 
the variriiicc, and the question was, ivlictlier a new 
trial should be granted. Here no ameniliiicnt is ne¬ 
cessary. as tlic recoid now alaiub, no motion in arrest 
of judgment can l)e made, nor can the objection be 
taken on a writ of error. Here every thing is regular 
on the record, and can be icctifird only by ,i motion 
for a new trial. That ib discretionary with the Court, 
if justice rcfjuircs a new trial they will grant it; if not, 
they will refuse it. It is true tlint fViUes C. J in the 
second ca.se supported the first, and if there were no 
other case extant, that would considerably guide our 
discretion. But it h,is twice since come before a Court, 
once before Mr. B.iroii Eyre, and once in the case of 
IIiU V. Yates. The case before Eif} e B. was not ex¬ 
actly like die present, but it certainly would ha^c been 
ground of error. The Court thought it was not a case to 

I give 
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give relirfto the parU,ami ili.il tljL'vonlictiiiiilivilh'tnnd- 
jng tliiit ^.icgulaiit>, lu. ^'kIi il ciTtainli m is, otr!r]it to 
be suppoiU'cl. Ill 7/r//A. jL appr.iircd ilut one 
person ua!> leluiiic'il, iiiul lli.ii .iiuvilui s(>i\i>il on the 
jury. It is impobKible to (listiiiguis)i (lint c:isc Irom the 
pieseiit. I'hc Couit 111 the fiist in^taiiL'c lelusctl a lulc 
to shew CAUSC on n gcneinl recollect 1011 tliiit the case in 
had in some later rase liccii o\ei ruled. On 
.1 subsequent d.iy I.oid Kltciihotongh stated that he 
had cnnsiilleil thosejurlges Iroiii uJion' iiiLeJligeiice might 
lie obtained, and they were all oi opuiion that it was dis- 
cretionniy' with the Court to grant or to n‘lu<;e such an 
M|q;lieatiiin, and he sl.ili'd the great Jiiconveniriice llint 
would occur, it such an objection, (whieii, it is to he 
observed, was not taken at the time o 1 the tiial,) should 
altcrwards be made ,1 giomid of seitiug aside a icrdict. 
It readily w lit occiii toever\ one hovi easily such an ob¬ 
jection could b^ .1 jiiaclKe bo aluais raised, and lliorc- 
luie how great l^ the tlarigi 1 of leltulg it pievail to si't 
aside a %ei diet I'o (liat ojuiiiaii 1 >hal( always suh- 
sciibe, when a case exactly hki tint occuis; but let it 
be I cineiulH’i c'd that that judgment pi occ>eded mainly on 
tile ground th.it the ob|ectioii e.tinc too late heic the 
objcclioji was l.ikcii, and the Plainti/I S roiiiisel was .ip-> 
pii/cd at the time, that lie took, the vcidict at the peril 
of not being able to hold il, niid therelore we think tliat 
the eleven |iiiynieii being well sLiiiijuoncd, and .1 twelfth 
not being well buminoiied, uiid a vcidict taken by those 
twelve, and the ohjectum being pointed out at the time, 
the Court in the exercise of tlieir discieiiuii to gi.nit a 
new trial, or not, ought to M't uside tins veidict, and 
thuttlierc ought to be a rule absolute foi a w'ltte dt 

Htmo. 

The rest of the Court concuiicd. 

li 4 


1S15. 

Do* CY 
w. 

Ilon^ov. 
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Abitbol v, Bristow. 

was an action upon a policy of insurance on 
goods at and,from Mogadore to London it was 
tried at Guildhall before Dallas 3 . at the sittings iifter 
Miekaehnas term 1815, when a verdict nas iound fur 
the Plnintiff, subject to a point reserviHlj and Sluphcrd 
fjolicitor-Genera] in this term obtained a rule nist to set 
aside the verdict and enter a nonsuit, upon thegroiind that 
the allegations of the declaration were not proved. The 
declaration averred that after the loading ot the goods 
on board, 011 u ceitnin day, tlie ship with the goods on 
board departed, and set sail on her intended \oyagc, 
and afternards, and while the ship was in the course of 
her voyage, they were destroyed by perils of the sen. 
The evidence was, that before the ship had half her 
cargo on board, she was driven from her moorings by 
bad weather and lost. „ 

Dest and Vaughan Scrjts. now shewed cause, con¬ 
tending that enough appeared on the declni'ation to 
shew that the goods were loaded, on which the policy 
had attached, and that n loss had afterwards accrued; 
and therefore, though the declaration stated more than 
was nccchSiiry, the PlamtilT was entitled to retain liis 
verdict. In lUttnd v. IVtlLiiisnn {a) there was an nver- 
mciit of interest at the time of effecting the policy and of 
llic loss; it certainly did not at the time of eficcting the 
policy subsist in the party, but it did subsist at the Urn? 
of the loss; it was iiiiinuterial whether the PlaintilT werv* 
or w ere not interested at the time of effecting the policy, 
as slated, so long as he was interested at the time of the 


(a) a Ttutnt. 


loss. 
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loss: the Court helil tiic PI uiiLiil niiglii Injure beruro, 
though the interest arose nut till attcrnanls. Here the 
averment that the ship sailed may be rejected ns surplus¬ 
age! niid the FlaiiititT is imerlli.icss entitled to recover 
secundum allegata et probata. Enough is set out to shcu 
that a enusG ol' action had btisch! and so much is distinctly 
proved, ik} it Is in older cases, except where the party 
undertakes to set out a contract. Alckome v. IVat- 
brook (a). Upon an averment of lenduig a bond from 
Eord Viscount Gax-e, lor Gage, the Court held that 
Gage might be rejected. Tlie rule is, wherever the 
Plauitiil' can strlLe out a whole avenneot, without 
■rtriking out anj thuig essential to the cause of action, 
he may hold his verdict. But this may be said to be 
no variance; lor tin* avciiiiutit that the loss hajipcncJ 
while the ship was in the touise ol la-r voyage, .1 
incFC^ equivalent to saving tliut belbrc the detenu. - 
ation of hci voi.ig< the shiji was lost v. 

Solomtnis (/i). It w.i^ .iveired, that “ iiftcT ihc iiiaking ol 
the policy the ship had sided. 111 1 iit she had sndul 
before, but the vaiiuiiLe was held iiiaiialei 1.1! liitllti J. 
assigns the lerisoii, that if tho iiei iiieiit were oinittcc', 
the declanitiun would bepeill-ct without it. 

Ginns C. J. 1 agicc with the piinciple that wheie 
iinmatcrial avcriiiciits arc connected w'lth mateiiul aves- 
i:ieiits, though the Iininaierial avurnicnls are not 
proved, yi'L if the material ones aie proved, tlie 
Plaintiff IS cmtitled to recover. I subscribe likewise 
to tlie authority of the case of Prppin v. &du- 
mans, fur vvlictlici the sliip sailed beluie or after 
the making the policy, was perfectly iniinateri.d. The 
material question was, whether she sailed on the voyage. 
I subsciibe likewise to the propriety of that decision 
in lOiutd V. that an averment of interest at 

(11) X mh. iij. (A) 5 Term Rep. 496. 

the 



466 


CASES IK HILARY TERM 


1816. 

Abitbol 


Vt 

Bhistow. 


llie Liinc or c'flrecling the policy, and also at the lime of 
the loss, was utistied by proof of interest at the time of 
the because the stating thutnould be sufficient, and 
the ullrgatloii of more does not throw on the FlaintilT 
tlic necessity of proving that allegation. But tins is a 
veiy different case. This is a jioLcy at and from 
Jdqgadoret and embraces as well losses happening at Mo- 
gadorey as losses occurring while the ship might be on 
her voyage home; hut the two coses demond very 
different consideration. While the ship is on her 
voyage home, she must be lully rigged, sicUKillcd, 
manned, and equipped; while she is at Mogadatc shu 
need have no other men on boaid than siilIi as .iic 
necessary to prevent lire or the like nLCidcnts: no sail'i, 
provisions, or equipment arc iieccssjiy. The aseinient, 
tlicrelon*, of a loss on the 'vojage, would ]r.iil ilie iiiuh r~ 
writer to iiiquirr whether her sLite .il the tune of the 
loss, was adapted for such n voyage, Thncloie, though 
bolli loves are within the pulu\, (acli rcqniri> .1 'try 
iliffcrent state of facts different doiloratiuii; ami 
thcrclore, though we aic very sorry to gi\o way to siah 
an ohjeettun, I tliiiik the ^crdlc.l in list he set aside, ntul 
tlicie must he a nonsuit. 


Dvllas J. concurred. 


Bark J. I am obliged to V3kprc*<'> the same opinion, 
tliougli with gicat reluctance. I was of counsel in the 
case of Pt'JijHn v. Salomons^ and it was decided on tlie 
ground of unmateiioUty. 'Ilic words lost or not lost 
w'crc 111 the {Kihcy, and tliercforc it w'as iniinaierjal 
whctlier the loss were bcfoic the policy was cilc'ctc'd, or 
after. Here the averment leads the undciwriter to 
look for evidence respecting a loss which has liapiiuied 
after the voyage commenced, whereas, at the trial, the 
PlaiiitiiF turns round and says, tlic loss happened in 
port. 


Rule absolute Sgr a nonsuit. 
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ttb. 6 . 


'T’HE Plaintillii clcrlnicd in covenant, tlint by an A corporaficn 

indenture of lca«r (l.Ucd 6th Xt/v, iBoo, they \v"rV'Iaij 
demised tt> llie IVicinIniit n inr^snage anil btnldin^') IWcnrihe 
and 62 roils of l.iml, fin tlic lenii ol 21 voiir<s, uiuKt 
4r. rent, payable half yeaily. And lli.it the Dcfriidaiit c,oydoti, of 
covcnniitod tor pn\ incut ol the same, and they iisiigiiod iht remiMlaiion 
a breach in the noii-p.iyniciit ol 2/. St. rent, tor i2 
years elapsed on 217111 Hepi. iSi) Thu DclLMidaiit, bishop of 
nflei over, v hereon the lease appeared to be made con- 

• ‘ ■ VL\l'U 

between the “ and pnore ol llic hospital of the imiitrtliebnd- 

H(}l{j 7 Vzfi//y 111 CiOifdon^ m the ol ol the lavredrmij- 

ibiuidsitioii of the lLr\eietHl Father in (joil Jultn ^cis by 

Ihcn'imc cir 

Tlhitgijt sometime Loid Aichbislio}) of Vtutit'tbun}^* i. tin «< Wardem 

Annllci, 2. and the DcfL-nd.int 3., thiidU pleatlcfl that aJnl^*oorc of 

before any pait ol the lent loi the 12 yc.iis became 

due, on the 2 Sth ot il/^v iSo2r hy jiidcntmc between Trtmtic m 

the Piamtiltii bv the nuinc ot the -wnidein and pooic of 

* ,, , The pun.naser 

the Jiuspirnl of the l/olff luntty ni< /o^ffoa, iii tiic county the ven- 
of Suncifi I., the Uijjht IIuii. /E Lord AiKklttnd and dors ihe pur- 
Sytvesta Lord Glenbeixne^ two of tlic coninnssioncrs up- 
pointed under the act 39 Geo. 3. for rcgiilatiiig sales by the costs of 
bodies corporate for the rctlcmption ot the land-tax, 2 , *7 

, . „ , «. 1 1 n n 1 VLmlOTS for 

and the Defendant 3., alter iccitiiig that tlie Dcfcudunt i.dunpota 
dieu lield by louse of the baid wai dcin anti poorc, a 
messuage iind tho gaiden thereto belonging, together 
with a parcel ol Lind allotted by viitue ot tEic ('nation mni-c m iliLir 
inclosure .act, being the premise^ in the lease speedied, 

And tliiit the said wuidein and poorc being dis.rous of ^ iImi the/ 
availing thcmsclvcH of the powers by the nits jg and mj^'ht ra»c 
39 G. 3. given to bodies corporate, tor ciiubliug them 

tlic co^ts of 

former vales. j. tlut at all mats this a mibCake or iaadrcrtoncc cured by the 
statuie J4 j- r* lyj s. ii« 

to 
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to >eli lands fin- redeeming their laud-tax, had agreed 
to sell to the Defendant all their estate in the pre¬ 
mises for goL and that the Gommissioners had agreed 
to confirm such rontract^ the said wardein and poore, jti 
consideration of foil paid them by the Defendant in 
discharge of the costs attending the sales mode by them 
for the redemption of their land-tax, the receipt hereof 
the said wardcin and poorc thereby acknowledged, and 
the commissioners, parties thereti^ did thereby allow, 
and of 55. by the Defendant paid into the Bank of 
England^ to be there placed to the account of the com¬ 
missioners for the reduction of the national debt, under 
the tide, ** an account of the sale of the land-tax,” ns 
by the receipt of - one of die cashiers of the 

bank, did appear, in exercise of the powers vested 
ill them by the said acts, did by that indenture duly 
sealed, and delivered, and intended to be enrolled 
or registered as the law required for the conveyance of 
estates sold to redeem land-tax, with the consent, &c, 
of the said oomcmssioners, testified by their signing 
and sealing that Indenture, grant, bargain, sell, and 
convey, nnd the cominissioneis thereb}' confirmed to 
the Defendant, the demised premises in that lease spe- 
cihcd, and tlie re-version, and rents, &c. thereof, and 
particularly the rent reserved by the lease, to hold the 
tame to, and to the use of the Defendant, his heirs and 
assigns, for ever discharged from all land-tax, reserved 
rent, and other incumbrances, as by tliat indenture, 
duly sealed with the common seal of the PlaindiTs, 
and with the respective seals of Lords Aitdclattd and 
Glgnhaixet and duly delivered and signed by them, 
then remaining duly registered at the land-tax register 
office, according to the statute, would appear. The 
PJaintiflk rallied to this, that long before the making 
the indenture in the declaration mentioned, on the 

^jth of Jiinr, 41 £/».« The Right Hon. Hcv. Father 

in 
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111 God John Whiiegtfi Archbishop of Cantcrhuni^ being 
seized in Ice 111 his u\^ii right, and to liis omii use, of 
certain Iiouscs, &c. In Crc^mi^ did by \irtue ot tlic 
statute 39 Khz. (a) for eriK!tiiig of hospitals or abiding 
and uurking houses for the poor, by deed dntnl 
ajth June^ 41 Eltz. enrolled in Clianceiy, erect, ibund, 
and establish the said houses, &c. to be on hospital 
and abiding place for the finding, sustcntntion, anil 
relief^ of certain niaimcd, poor, needy, or impotent 
people, to have continuance ior ever, winch hospital, 
and the persons tlicrcin to be placed, tlic fliundcr 
thereby incorponite <1 by the name of ** The Wanlein 
and Pooic of the Ilospitnll of the Halie Trintiie in 
Creg/dofit of the Foundation of John Whitcgtji Archbi¬ 
bishop oi Canterburjf^* and ordained that by the same 
name they should be persons capable to purchase lands 
not exceeding the \aluc of 200/. by the year; by virtue 
oi' which deed and enrolment, and of that act, the 
PlaintdKi became incorporated, and hod ever since been, 
and then were named and called* by the last-nientionod 
name; and at the ttmc of making the lease, the Plaintilis 
Liavuig been so founded, weic by xiitue of that Ibund- 
ation seized m fee of the premises by that lease demuf^d. 
To this plea the Ploinufib demuricd gencially. 


■■ 

CROVDoX 

Hoipilal 

V. 

FARLn^ 


Best Seijt. for the demurrer contended, first, tliat 
the conveyance by the Pluintifl' to the Defendant wa^ 
jiot invalidated by the circumstance that the principal 
pnrt of the purchase money was expresscxl to bo paid, 
not into the Bank of Ef^landy but to tlio PlaintilT^ 
themselves; and not for redemption of the PlaintiflV 
land-tax, but to reimburse them their costs incurred by 
former sales of land for the redemption of their land- 
tax. It is true that the grantors, being incorporated 
by the statute 39 were prohibited from alienating 
their land otherwise than in manner wui ranted h} tlie 
acts for redemption of their laiid-lnx. But tins applica- 

(n) f. y. j 1 


non 
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Uoji ui llic money uob auflioi izeci by the slutute 39 (j. 
r. 6. s. 36. wliicli cn^ible^ the g^-antors to rniBC by bale 
sufficient money to piiy the expenres ul the snies, and 
that those costs shall be thereout paut lx‘fnrethc money 
la paid into the bank, or that so much tlicrcol sis th^* 
shall d€!cm siiflicient, shall be reserved foi tb.u purpose; 
that sum vvliich is required lor the costs, ne\cr, indeed, 
can be paid into the bank, nor is intended so to be, for 
if It were so paid, it could by no autliurity be drauii out 
again and applied to the costs. And the commissioneiN 
allow in the deed that application of tlie piirthabc money 
•.IS the act requires. Unt e\en i( there be anv iiifoiinnlity 
lit tlic ciieiiTiistanre, that the coiniiie sioncrb 111 the licecl 
express tin ir appiob ition oii1\ ot the gianN and not ol 
llie appluatiou ol the inonei, ^it tins cined by the 
statute 42 3 t in'), a. nliieh cjiarts, that 

proof of execution ol any deed ol ^aJe by the cuiiiniib* 
sioiicis, pat lies tlieido, shall be Millicuntetideiice thul 
the sevcial iiotKcb, aits niatur^, and thing■> lequired 
by tlu- iccitixl .111 OL that ail to be ilune by any Miidor 
previously to any .uch sale, ^\crc duly gi\en, done, and 
performed by such \cndor pursuant to the directions of 
the 1 celled act and that act. The connnibsioiicrM cer* 
tily' by thib deed that tins money has been applied to 
the purposes fur which it is raised. With respex^t to 
the ubjivtion that the grant is innde hy the corjioratioii 
by a n.ime oilier than tlieii tiue iiamti^ and is thcrcibre 
void, iiiasinuih as tins uas undoubtedly a mistake, and 
cannot be nvoweil by' the Plaintiffs as a premeditated 
fraud, Jt id, ns a niistakc, ciucd by^tlic statute 54 Geo, 3. 
c. 173. s, 12., which conftrtiis deeds that were %^oid ibi 
wont of title ill the vendarii, or by reason of some 
other mistake or iiiad\cTtcnGC.” But even if no such 
act had passed, ancLcnt aulhontica arc not w'anting to 
shew that this grant is good; though undoubtedly cases 
may be citixl Invonrablc lo the FiamiilTV. Those decisions 
aic not now', 1101 01 ci were they the law of the land; bin 

conceit' 



t\ Tiir FiFTV-srvTir Yeah or (»EOKGK IIT. 


47 ^ 


caiiceit< v\]ncli out of tluMli^OMlion of biippoitni^ 
torporntious to nii imuuKitiiatc extent, jirevaiiecl 

hum tlic be^uinin^ oftlic rcij^n ot J'{h\^n(^ thcKjvth to 
the Ktler puiL of liio rei^rn ot Juttu s tlie I'li-st. The ob- 
icction isi bottomed on the <riotnid th.it i rnrpoLittion 
has nothing but it^ name, aiul lliiil if it tin not enmey 
hy itM leiine, then iL does not at all (ciinc}. If this 
pnnciplc weie puibiied to the utmost c\tcn1» then tho 
^ligliteht do\iatif>n iii b \^oid or n s^IJalile wnnUI ^.iilliec 
to avoid a grant. Ihit the spmt oi ihedeei^ions is, that 
thcio juiis»l be ti iiKiterial dc'Vi.ition oi aiiibigiiity, ns for 
instance, 'i\heie time arc ttvocoiiioiatioiis ot one name, 
.111(1 11 4,iiiuot he known nliich ol thrni it id. Jlnt this 
corpoiaiioxi is ^nlluleiitly ilo'^igriated by the amount oi 
the finnic ihit is gueii Tlie Di^aii and Clhijitcr of 
Jifr,s/n{ made siindi \ leases, iiiisieciling the naiiie of their 
corpoiatiun, iind an mliK.ite iab>e ol siriuliy such le.i*^es 
made nfone tiling to ill', eisnien, where iii tin- LordChnii- 
celloi (Lind *-auI tlial it fn to Iielp siub 

loa^i's 111 (*h:tiuei\, being tin reii>^n diii. lime, .mil upon 
good consuleialioii. Jiid^^^s iiiighi base done ivc U at the 
tTr<t to haio expounded the Liw with aieLineiit that 
they were the same paities, and so nas the old law, till 
now ul late especiall^^ \\ liei e the irustaknig ni use on ilieir 
part who kept the Giidence^, the uhicli tlie lessees could 
not see, but must take a lease by the college clerk.” Thei e 
js then the nuthonty of 'Litrdlil/esnmf^ foi saying that 
this Ufts in Jus time new law. That which has been de¬ 
cided on principles of natinal justice is fui eici law, but 
that which JS not, though it may picinil as law jri uiii 
courts for a time, is not law, nor bincL the Couit. In 
this case the ChanceUor does not hold there is relit 1 
111 equity because there \t» no relief at l.iw, but he su} , 
the law ought to be so. Ktrtg’s Isymi ca c (6) Bund 
to the mayor and buigcsxcs ol Jjjnu Itrs^iS jn rum. 
Uorfolk^ It turned out that the era poianon was m- 

(4i)/7ary; . 14 . (/ ic r izi I 
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eorporated by the name, unions iurgefistum denHin! 
rents, de Lynn Regip, and although in the bond the 
words hurgi domint rtgts were omitted, it was held good. 
And herein is cited every previous case, and they are 
all considered by Coke J. And it is ruled, ** that when 
iri truth there is but one and the same corporation, 
leases, grants, Ac. made by them ought not to be 
avoided for such nice and verbal variances, when in 
substance the true name of the corporation, either by 
matter cxpiesscd, or necessarily implied in the words 
themselves, appears to the Court* and as to the said 
case of the hospital of the Savoy, it is true that judg-* 
incnt was given in die Exchequer hy Baron Garke 
and Baron Gent against the opinion of Sir Soger Mart- 
’•uiood C. B. toUs vtnbtis ” But a similar \arianoe is 
found in the lease to that which is in the deed. The 
roi-porntion is described in the lease as the wardein and 
poore of the hospital of the Holy Tiimty in Creydon, 
in the county cf Sort ei/, (which is no part of the name,) 
of the foundation of Jbhn IVhitgtft, (not Whxtcgiji, and 
the former is not idem sonans with the latter,) Archbishop 
of Canterbui y. This appears by the lease, which is set cut 
on oyer. If the objection be fatal in the deed, it is &tal 
in the lease, and therefore the Plaintiffs cannot recover. 


Bosanguet Serjt. contra, llie argument that the 
Flaintiflfs alone know their own founder, is without 
foundation, for the purchaser was lessee by a lease in 
which they were rightly named, and the purchaser, not 
the \ctidor, prepares his own deeds. The general words 
used in the starutc 54 G. 3. r. 173. s.12. must apply to 
grievances ejtadem generts. It provides for the cases, 
first, where the vendor, though seised of the land, is not 
entitled to convi^ without some further assurance; or, 
sdly, where the lands did not, at the time of the sale, 
stand limited to the same uses; and, 3dly, where 
a gi cater quantity ol an estate might have been sold, 

than 
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uns iicufrs'in. biitli salc^ nrc intiljccl, aiu?, it is 
(IcclaiLil, .hall be \alid as it thi-j had bti'ii iii.ide 
HI stmt cciiiiDiimty to tlic puwcis iiiidfr uliiili lli(\ 
ucrc luttlull'd to base L'JIt.'Lt nut iiuiio ot tiiL'tii iiic 
at all >-iiiulai oi applicabli* to this disc. 'i'lio ii.t- 
Tiiru oi itic objcLtioiio IS lliis as tu the land-tax nets, 
the 3d pint sluCCo, in the reeitiil, tint an a^ieeiiieiit 
Ins been entered into ior the sale iit the premises 
lor ;oG and that the coiiiinissimieis Jiad nuiei'd to 
cimfiiiii the tniilisiit. 11 this be tii ■ loiitriici, it di..- 
iiol <:tiiiid, loi until the luoney is paid inlo the Unix 
ol no sile takes jilaco, and it proceed' ii 

stale that the loiisideialiuii is 50^ paid tu the sa * 
nardeii and pool in cuiisidoiuLioii ul the costs I 
evpciiccs at lending sales made h} the said uai den ’ I 
poor gericinil}, and ol 5^. paid into tlie biiiik. 'ihis 
thoreloic is u side made, not lui the chschaige ut llic 
specific expences fltlcndiiig this sale, but for the ev- 
])eiKes ol Stiles made gencially and not nnder tlie 
'iiitlunity ol tlicsc coiiiiiiisi.iomL''. By tlic statute 
{il (i. 3. c do. j. 30. the inane} is to be paid into the 
limik, loi ilie ri dcinjitioii of the Inrd-tnx, and no more 
1'ind I, to he sold thin the cuninussioiiois sliall cerniy 
s 111 to be sold. 'Iheii came the 39 G’. 3. r. <J. s 36. 
.'.liuh inukcs it linsfiil to inise so much money by such 
ale, as shall be siifliciciit not only lor the pin pose ol 
•'cdeeiiiing any land-tax for which such land shall be 
‘'Old, but also for the puipose of paying and satisfying 
all such costs and cxjicnccs ns the coiporation making 
r.Tiy such sale sliall incur on account thcieol, and tli.ii 
fci.cli costs shall be paid out of the purchase money fui 
ihe said lands, belore the same shall be paid into the 
' aiik. The 39 G. 3. c. 21. enables the king to appoint 
'C .'cn commissioners to execute the act, instead of th^* 
general commissioniTs. Tins plea does nut state tliat 
tlic comTni«!sionci3, pjrticf to the deed, were pric' 
A'ol.VI. K k coiiii- 
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counscJlorb, as it certainly ought to <lo. The 13th section 
gives to the coiiuiU!)Sioners only the power to order 
the pnyment oi such costs ujid expen ccs attending the 
sales as they think reasonable, being tlic same power 
which the lornicr act gave to the other commissioners. 
This then is not a mcic slip, but an cxcesa of authority. 
The corporation has sold lands for purpose's for which 
they never were autlioriAcd to sell, and as the sale 
thcicfbie IS not wairanted by the statutes, the question 
IS, whcthei this is a good sale at coiiiinon law. The 
dciiaions which have been so lightly tieuted ns new 
l.i\v, were the law ol u pcritKl whi 11 our greatest lawyers 
Jived, Mild that law subnistcd lung bcloic the tinu> of 
and aitc-i the time ot .fames 1. In the case oi 
Knifi^s /.iftiUi Lord Coke slulrs the law tu be, first, 
as In llieso words idem nomeii ti imn pn aliud^ that this 
word idem ha;! two signihcatioiis \ i/. idem sifllabis et 
vcibi'if and idem ic et jewni. and the name of a cor- 
puiation 111 grunts 01 conveyances need not be tdem 
sijUabts ct verbtSi but i'.! is sufllcirnL if it Iw idem le el 
sensu. Many cases arose about that time 111 ^chich the 
siiugglc was, whether the name vniied lit Unset sj/Uabts. 
01 iL 1 1 sciisu (ci). Kola, that abbot aud convent, dean 
mill cli.iptei, and all other coiporatioiis, ought to be 
ruiiued tiiity by their names of intiorporation and 
foundation, according to the foim thereof, without 
oiniisioii ol any material part tliercof, in all their leases 
.*111(1 giants, and in all actions where they arc Defuidanto 
ni PlniiiLills, or otherwise tlicir lease and grout, &c. 
aic void, luid also their wiit shall abate; because the' 
name of a corporation is like Uic name of baptism of 
.1 man, whicli cannot be changed. So, where {b) £tor: 
College was iiirorporalud by the name preposi/i et eol- 


{n) Nc!tu Be/tJl. 2.f 4 & j P. ('') Oyerf 1 jO., Eton Cel/egr 
& kl. cue, pi, 85. 
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a ]oa!>L> Mhich tlie\ made by llie luine pn-posi// it 
hotwnv^' was held \oid. Ho in loE/iz^ the pLue ol 
%\hicli a corporatiuu tuuk itb mine was unuilod, iiiui 
the ^raiit lield \oicL in fVe/? v. Ifour/t hr) llie 
Cuak'> company mltc inccirjmiated by the name* 

mvc "ubc?naCojinn it toiunnnniaijs nu/\ti‘nec 
uiquatnv J.uikIoii A leasee made liv Jo. 

MatkevL ItobiMSOH^ John linchj :iiul Tfff/e AwiA iiKistns 
and guaidiaiib ol tlieciail oriinsteiy ol llu* inrkLi^ 
JjamdoHy and the coinnioiiulty ot the Mine ci.itl arul 
iii\ster\, was held Aoid. In all the Lase*^ the* question is 
whetliei the vauaiicc be iiiateiial oi not, ti this bi not 
a jiiateiial variance, the inisiiomer cannot hurl, lii 
be admitted that the chsls ul abatement of wills ^taud 
OIL a diileruiit ground, because the Dileudint ii 

bettci writ. FamhniJ'^ (b), which in A’//- was 
argued in the Court of lZ\i hctjiiia '1 wo judi^cs i ide d in 
lavoiii of tlic inibiiontei. Afi/jnt.o(nt <J. It thoiiiflil it luit 
:i fatal \ariance. tJpon a will (c) ot eiioi the point 
was aigiicxl by Co/v, Fgrf/on^ ihd oilieis^ lJuii .iigucd 
b\ all the jLuIgC'^, and finally compiomisf d. 'rius is 
cited, not ioi the dc< ision, but for the .iiilIioMt^ of 
MirnzvooJ C 15 wlio, as it is :said In laiixl CtJt^ was 
tnf/\ zuiibns conlifK and foi tlic sounddisLiruliiitis which 
he laid down. In Mo. 235 . he bays, iheie is iio book 
HI the law winch avoids the leases oi giants of a cor- 
puiatioii ior a variance in any of these lour ciiciiin- 
stances, iiainelt, in addition, jntcrjjosiiiun, oinj«sifiii, or 
cominutatioii, so that it retain the lout fjist /iniiciples 
ol the substance, that is to say, the name of the jiersoiis 
of the house, of the foundation, 01 dcdicnlioii, and of 
the place known befoic the foundation vxhoicin tJio 
Jiousc Is situate. One ol the rcsiboris most piiiLicularly 
applicable to tins case, is, that an ulteinlioii in the 
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ri'imc of ri founder is a piqudico to the honour 
in^azit to do by includiii^ liih own name iii the 

name of the ioiinchition, he adds that there had lieen 
more points on sariunccs in the names of coj'poration^ 
in the Inst /\2 years than in /joo years bcfoie. The \a- 
iiou-i eases on the name ot the eorporntion :ue 

III rti'ct eonlornijty to that case. 'I’Jic I>can and Clia]'*- 
^cr of the Catheilral Chinch of the IJolrj of 

iVoru/eA (rt) sinreiuleied their pO'-se<-bions to the kiiij;, 
vlio icincoijjoi.iti'd them by llie name ot “ The Y)can 
and CJi.ipter of flic C.itlicdi.il Cliiiich of the ffo/j/ a7u/ 
(jndimf/cfJ Tnnifi/ of jVrjriyztA, of the foiindatuinof Z'V- 
\%.a7d the Jsi'^lh,*' and re^r.nited their jiosj'ie'^'iions lis 
llirni, omittmfT thcwoids “ ol the foundation of Z'V- 
\<md the Sixth.” It i^as LonleiKkd, and held, that the 
utd iiiiTiio of incoipouif um reniiiiiicd, and T'Ivtbeft beni^ 
lIlcii fouudeL, tliey %icic not hound to keep m the name 
ot lid-uafd tlic Sixth. And in Ktiigss Iftjnn case Loid 
Coke says, There is a gi eat diflm once between old jiuI 
new corporations, for old corpoi.^tions ni:i^ havcseseial 
names.” the Plaintj/fs, being ii new one, can Jia\c onli 
one name. In Uie caac oi lI^'Kxcnd \ ^ J'ulchet (5). as 
jnflc''xl lu all the cases cited foi the PiainLilTb, tlieio 
a special verdjcti and u wa-i fomul in. nil of them, tint 
the corporation smug did cxccnlc tlic dix-xl, \et it wa^ 
held void. Agniii, the Dean ami Chapter til 
leased, omitting the woids of the fouiidatioii of 7:'/- 
Sixth,” ami it was hold vouk So, in agili lo 
the abbot and nuns of Siou^ of the foundation of our 
Jord the king, the grant omitting the words “ of the 
foundation ot our lord the king,” it was held diat tlu^ 
oinlssiuii avoided it. So, 7FA///orA enumerates the nai u 
of the loumlcr anioiif; die tour things that arc of the seb- 
bUiiCG of a coiporatioii (c). So, jjl l^ds/ur v. Bois^d), a 


0*) lC»./2e7> 7 5 (f) I»6. S. C- Jdim 

(A) yW///iii 9 K. £».Ci fl\Johej% 366 and cit. loCom i%s* 
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\.ii lauLc 111 the name lu^Ul Hit il , hold a Iiiik] ca<«c, but 
ilccidea. CuAfoflrs ior gi/an/iura liold , 

liiiL wlicic It wtu L illod doPHih tcUtf^/j iit Mefi/ortf 

insUMil ot tlnmih SM ajflc^n '^rholui tum cU the 

oinisMoii ol sc/iolu^ium held falal, as a lunaiicc in 
^iibstniico. kSo, iilicjc Eafon LoJlogo, iiicuiponitcd jjer 
fPumcn pricpoMli cf roUrj^i? rt^fdi^ coili^^u Bcaltc ISIn- 
jmO di' Eaton ptxia llintivPi^ in.'^iiu .i li oso, omiitniir ni 
ilion ii.uiio iIiomokU JiittfiC ^Itnui ’ .itid Llio it^'i iM'»i 
i*l ihe uoid itAit Jl w is he Id void No aiilhantv 

J' i- cifod o\oi luriun;^ tliotc? taM's. In the finwnt 

thoie Is a v.malice i>l vubsLaiico, Mid nuL ni luiini- 
UimI Liicuni^taiiLO. The c.di'iijr tlio Aichbishop ** the 
lici l\ilhcM 111 Cod^’* and udifiii^ the vioids in 
.!io Lininl\ oi Sat */*/'* mA the c iso, luit iiicinn taiuo, 

. .Is JfI{niXt.ood C. IJ. n , addittoi'j iiilcrpo'Uiriii, 

oiiiisMOii, oi toaiiuLiiatiuii,” do not \ ii\ Uo- This jji n*., 
tliirolnir, rs void .lI iruiiiiuai law, and so iiintli \ aies 
Jioii] till' aUihoiKv o) )lio laiuNta'^ ai ts, that il 7101 
viariaiited h} thoso slatalLs. It*dtUki iiota|)|ieit on tji+j 
loLOid that aii^ otlioi 1 in J had hiN 11 sold tor the i'^- 
doinptioii ol the l.uid-ta\, iipoi\ llu s.il('of vvhuli aT'\ 

■ n-^ts had liecii iiicuuod. 
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lit \/ III iipK- Thr slatiucs iio not viaii.mt thear^u- 
III! fit ill.it till' Plaiiitills have no iighi to land 
iivrl^ foi ihoLOslol Llioii mIis, hut oiilv loi the lodoiiip- 
Moll ol tile Liiid-ljx, and to keep back a jiait of ihepiu- 
1 IiUbc iiictiiev fiji costs, loi tlirv enable a ^eiidiii to sr II to 
one poison to i.use inoiie^' Jor the lerromptioii, .ind loan- 
othei to laisea^um loi tliccosl^. It (he PlaiiiljUs liave 
•-old land loi the icdonijition, and kept no paiL u( (lie pin- 
1 liaise iiioiie^ hick foi then costs, vihat sue llie^ tu do, 
hut to sell nunc lui tiieir co^ts? It is biud, il tliUi he 
not witiiiii the fcpccific object cf the art 54 f?. 3, the 
j^encral U'ouL will not iical it, but the general purport 
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<>i llie a<.t Appears by the preamble to tins clause, and it 
shcub All intent not to rcmckly the defect in particular 
eases only, but to remedy nil mistakes. Adopting in the 
enactment the generality of the preamble, ipsts verbis 
tliconly condition IS, that the deed be executed bond Jide. 
It IS rionr from the mode of the introduction, the remedy 
IS lint to be confined to mistakes ^udem, generis^ but 
Is extended to all mistakes. In n remedial act the 
C'loiiiL v^ocild carry the relief ns far as the mischief ex¬ 
tends, even jf the words did not reach it. Another 
ulijection IS that it docb not appear that these noble 
jK I sons were pri\y coiin^cllorsi. But inasmuch ns the 
kiii^ has iipjioinLed them eoiniiiis^ioncrs, it will be pre- 
sunicd that they ha\e Uiat quHlificntion, The rases 
cited i.iiry the ntjTiiinciit on the misnomer no further 
lliaii file Dcleiiclant\ counsel fnic*saw, and they are 
all confinc'd to the peuod before mentioned. 'J'hey 
oiil^ iiile that a inisirecital m a material pait of the 
name of cnrjiniatjon vitiates a grant, hut what is 
iiiaUTial IS in e\ciy casV' disputed by the .Fudges. Mau- 
'tcftii! held the dcfhcntion of a church a material part, 
bul where the piiur of Stm Johri^ of Jerusalem omitted 
the name o 1 %lamnlnn m their grant (a), it was held not 
to be fatal It is said that the founder has a right Loh^ivc 
his name 111 the grant. It is to be believed that Arch- 
hislio]) Whih'gtfi founded his hospitui in the hope of 
a bettor lew aid, and that he would rather ha\c coj.- 
ccnlccl his name, if ujth propnety he could. I'hequcs- 
hon of inatciiahty or immateriality depends 011 this, 
whether the giaiitors can be known by the name, and 
It IS for die Court to judge whether the variance be 
material or not. It is said the purchaser prepared tlie 
deed; that tact docs not appear on the record, but if ho 
dul, the riauitilis executed it, and so gave the name 
iiudiT then conunoM sieal In the Ltjnn CiUietlic 
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uords do 7 ?irfu 9 rgi>^ llic foiinilci's iiaiiu'p onutteil, 

yet it held inimaUMial ab to v. Jioi^ no 

judgment there giNeit, luit lan^fiaiL cumpoiinded. 
Hi^/wood Fiilr/iiJ w.lb not dec icd, hut it piocecdcd 
un different giouiids the la^t dei.ibiou ihcjeforo pro¬ 
nounced on tliib faubjeit is tlic c«Lse oi Lynn^ hiuI 

that lb With the Dctcndant. The lule thereloic i^, and 
It IS £L sate one, that if the corpcnaUdii js niisdesciihril 
in a grant, nndtlicygn on to avci tli.it the} uio not tlu- 
^ainc corpuiatiuii, th.it grant ought not to hiiul tlieui. 
Tlic old laiv, Qb Loid Klhwxe^e ba\s it iiui\ is 

it must be bhewn that it i\ab uiiothur corpoiation Lint il 
the rule Xb to stand :is settled b_v tliosc casos, lliev l.u 
dawn no certain criterion what is iiuiterjul ol iininale- 
iial; it lb tor the consideration of the Court in oneli case. 
The name ot a roundci iiioj be impcntMiit, ns tlie only 
means of discriiniiifiting two coipoiatioiis, hut iicre it 
Jb quite iinmateriul If theie bo no bcltei ic-aison sliewn 
for iiiscrtJiig liib n.jiiie than to hunoiir him 200 iciis 
after lus decease, it ii iinniuteiinl. (u) 
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Ginns C. J. It is ceiturnip tnie that from the rcigii 
ol 6. to the end of the reign oi wFa/nrs i. niuiiy de¬ 
cisions will be found tiinnng un insiny nue and 

many now apparently Irivolous objections liavi^ beenen- 
Lcrtniiicd, but it whs not because the judges who graci'd 
the bench in those da^s wcie inferiur, either in iiitelleci 
or in learning, to those who now sit on it, 111 tlie last, I 
fear, they would be femnd oui masters; but iL is becaii'^o 
a greater liberality of soiilimcnt now ptevails 111 tlie dc^ 
cibions of courts oi justice. The present case arises out ul' 
an action of covenant. Ccitaiu persons coiibtituting a 
charitable foundation at Croydon^ have cei turn property, 
part of which consists in land. At a certain period they 
made a lease of port of llicir land to the Defendant. 

(a) See also PtU Ti Jamc 4 ^ Hgbm 124. %d Rct*^ and l}r. Ajray\ 
case. It Co^ x 8 ti. 
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Trtrji bcjIig generally restrained fjom alienating thoi'i 
piopcrty, arc atterivarcls aiiLlionzcd for cei tain pm pom ^ 
to dih])nse of a portion of thou Innd iiiider ihc acts» ior 
the icdeniptiori of Lite land-tax: tlioy jiiofi'ss to soil thv 
rcvciMon of the clomiscd premises in fee to tlic l>ctencl- 
aiit, .irid to convey the reversion to him, lutd (hey pro- 
ioss to reccixc hii money for discliaigiiig (lie icbuliic ol 
tiieir Itind fiom the Lind-tax ; but alter leeeiviiig the 
nonet, (how to be applied, 1 know not, exccfit foi the 
purposes oi the chanty,) they say, ne protosrf'cd to ron- 
toiou by a legal conveyance, but yon haxe been 
flccciNcd, and 3on pay ub rent foi 30111 laud, ns it 
tint, cojucvance had not bc'cu made. Then oLijcctioii'i 
me, first, VIC have coiivevcd to 3011 by a nioiig name, 
vie are die tVatf/nn and pooiC ol the IIrjspii{dl of the 
/fo/;/ Yinn/n in Ooiy^/o«, of the iouudatioii ol John 
/■^ Atchbic/rop Canteibm ij , and 111 the toiiv v \- 

rii'ce to v'ou we luv^c omitted to slate th«il \io aie of 
tJ e ioiiiulation oi'tTobn Whitegift^ Aichbishop <ii CaJibt- 
tlieicfore, tiiougluwc have received 30111 inonev, 
\ e have not sold you the land tlie convc3.mice is void, 
if lliis qiu'slioii had ocf aired for decision ut the peiioil 
of those t.iNCs which have been ciUmI, possiblv' iL would 
havciaimd considirahlc daiibts, but 1 hiili'-ciibe ino^-t 
niiplieitl3 to the cloctiiua laid down liy Lord Kltt'smoiy 
k^Mt at th it tune iL wa:» opm lu the judges to einpiiie, 
tdiethci u gra.1t were the guut oi the ^ame coipoiutioii; 
urd when I found that it was a deed iiiuter die coininoii 
«cal of the tame corporation, pare ianhnim viio^am^ 1 
iliould have pionouiicod the dexx! good. When ] licai 
(hat the f]i]e<-tion is, whether there be n material or an 
iiiiniateiiivl oniisMun in the name, and it is urged that it 
riatrrj.il, because in the otiiissiuii ofihc gr.uitor'b name 
thcFlaiiitifls ai e w antinir tri due reverence to the mciuoi v 

is f 

of ihejr founder, I agi cc that they^ ought to shew their gi n- 
titudc to tlicirfounder, and i say, that it t]iC3, out oi th it 
giatitiide, weic to rejese tiny gift (hat shall bcolleicd 

1 ihrm 
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tliem under :i grint nli''i i‘'i: l]i.iL iriiiie is oinittect, until 
the onijttbioii were (wJ.ictod, 1 tlnnk mtli coMiliict 
«.ould not be blaiUL*(l hut when llu-\ liu it 

to m ^ 

fS tljcv who Ube the mime, ttiii tlir\ have nn*^(.ailcd 

■ 

ihcmbehcb, ntui that iheitloie the ^r.iiu ib \oul^ I think 
cbem iniiLh to be repreheiuk^] On thm |uiiiit, tlKit die 
umiSKioii oi the fouiuloiV iwiiiio ib a inaU‘iL.il luiH'-sior, 
I do tJiiiik that the King's Lifiin l.lso does stiinigl/ 
weigh, lor the words Am;/A w/?;;; imply dnt 

wras, us iiiaiiv others mcio, a buigh oi loyid louiidatioru 
end on that gioiind^ :ib well os oiluTs, [ slmuld the K 
the objection now made ought not to have pievailed 
Uut when I look to the uct 54 Cr, 3., and ilie pinpobCs 
lor wIikIi It wns mndo, Jt at once m is the queblion .1 
lest. That act passed atlei iiuiiiy convi*v iii< es lor the 
redcmptinu of tlie land-tax had been unde. The r - 
s.^ul IS, that bonie talc's h.ne been 01 iii7t\ ho undo In 
uetsuns not stnctlv authoti/rd Ob^ti'ie, this act coi- 
icets biilob made by ])erMjin not btiiilly aiitlioii/ed to 
Liiake them by any lueipis. but iL goes on to spc'i ily 
odiei iMses, by reason ihiit ilie huuK did not at ^lu 
tune ol the sale stand hiiuUil tn lFuj Name um >, la tli.'L 
a greatei c]Uiintitv ui an Oblate nM>liL li,k\e been sold 
than was nccesstny, or b\ leuson <j 1 some utlur iiiibtake 
or mnd\citeiue, and it then cnncis that all such baits 
^hallbcgoud initwillislaiiding such tiu^fakcband iiiad- 
-vitenccs. A coijiointion (inuioL speak lor il'-elt can 
uw one lor thcbe I’Jjiiitiils nnlilii liiiigly siy that tin 
oniib*-ioii ol l]ic‘ iianic was not a mistake and iiiadvcitciie^ ^ 
Was It Ihen a tjiip hud ior the pinclj.isii ^ u» 

the land-tax arts lhcni'*"'lvts; the oDjttiicn as to llu 
' ppkcatinii ol the inoiny resoUos jivell into thi<^, that 
rhe money was not paid .is the act jec|iMie^, that the att 
rrqmies some ]):iit ol llie puichnse iiiuiiiy to be p4iiil 
to the Bank ol Jingia?ifl to the iiccoiint ol the eonimi - 
sjoneis for the sile of hind-ta\, and that that which is 
The biibstnncc is in eflcct aUugethei omitted, and th.iL 

tiiat 


1S16. 
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lloiipilal 
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that which !t> only a pcimittcd ajiplicatiuii of apart, 
bwecjis away all. There would be much 111 this objeo- 
Moi], if this were the only land sold by the PJajntill^ 
but tliut is not so. The hospital had many farms out 
ut lease, w h ich were subject to the land-tax, uiid thi^ con¬ 
tract for the redemption of tlie wliolc, and it is impossi¬ 
ble that they can foresee exactly how iiiucli they shall 
want loi the one or the other purpose. 'J'hcy go on sell¬ 
ing, and pay into the bunk all that tlicy receive, until the 
last, and at last sell this estate, and appropriate to the 
costs of their sales, so much ol Uie purchase-money .is 
is necessary, and the small residue of 55. they pay into 
tlie bank. 1 am of opinion therefore that there is no 
objection to the Utle to this land, and that the lessors, 
liaviiig conveyed the reversion to tlie Defendant, cannot 
now recover iiom him tlie leiit which they hav'cgranteil 
Ub incident to that it-vcrsioii. 


Dallas J. I am of the same opinion. 1 need not 
considci whethoi the corporation is properly named, 
but 1 sIkiII confine myself to that general giound, Jnde- 
pendeut of any other, and which supersedes the neces¬ 
sity ol considering the others, whcicon the counsel lor 
the Delciidaiit idles, that, athmtting the defect to exist, 
the act 54 < 7 ro. 3. does cure idl mistakes. That this 
iraiisticlion of sale with this corporation took place 
botiti is not disputed. It was fbr a valuable ronsi- 
dc'iation ; and there is a mistake in the misnomer. The 
ijuestioii IS, whether it dot's not fall within the very 
words of tlie statute. Both the preamble and cnact- 
Lig clause npplv to cure this delect. 1 am also clear 
on the other giouiid, that whether nine or ten sales arc 
made, and die purchase-money paid into the bank firsts 
and the money for the costs paid nil together at last, 
nr whether the proportionate costs arc retained out of 
the proceeds of each sale, is quite immaterial. 1 llicrc- 

forc 
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lurp, oil tills, as well .is on tliu other point, fully ajp'cc 
i^'itli iii\ Luid Chu‘l .Tusticc. 

Paiek J* Tills IS a most uinijFiiieuus nclioji, and llic 
hospit'il, ^vlllte\cl tlicMr iiuincs luuc .dlKtil their eom- 
iiioii seiil, nml onglit not to be licniil to avei .igauist it. 
1}ut iiidepciuioiitK ot that giouiul, 1 think the 
TaynN case is itiong as tliiSj and that the oini-i- 

sion ol Archbishop nanieisiinuialenal. Ihii 

1 liiiiik the statute is decisive, even it' tkcfi^c objections 
had more weight than they have One point I will 
notice, lliat the De1ciidaiit\ luluiscI propelly uiiswcK^d 
in his reph, tliut it is not to be expected that the salts 
will nil be made to one inun, and thereloie, wJietliei 
that pnicliase-iiioiiey which first received ho nppUed 
lo defray the co'its, 01 that winch is received altci, iL is 
niiinatei Ini. '^i'lioi ofbi o the jiidgiiient must Ih* 

For tlie DcfeiuhtiU, 
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IMaiiiliir kued oat .1 ad tesjwidendum^ 

Willi ail ar r/a*fu cliiuse in debt, on whicli the l>o- 
cuidaiit was aiicstcd fur 4000^. by a mistake, liis 
declaration and notice of ded.irution were in case and 
>ot in debt. 

Viiii^hiin Serjt. had obtained 111 this teiai a Milo ni\i 
ihat chc Plauitifl might amend the declaration by con¬ 
verting it hum a declaration in case on promise^, to a 
dcH^Iaiaiion 111 debt, in conformity to tlie ac eliam clause 
jii his capias ml tapCHdcHdum^ on payment of the costs 
ol the uniciidment and of this application. 


Whcni ihc 
PJaintilT ]iad 
sued out pro¬ 
cess in 
and declared 
in case, and 
thereby dii^- 
cliarpcd the 
bail, the Court 
refused to 
amend the 
declaration by 
alteniig it 
from debt to 
cadC, so ab to 
hold the had 
Btill liable. 


tierjt had on the other hand obtained a. rule 

fii'.i to enter uu t,jtonetftui on the baiL-piecci upon the 

ground 
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ground t'lat tlic &ame mibtakc entitled the bttil to tliLir 
diichnrgc. 

Both rules were now dibcussed together. 

Best and Onsloa Scijts., for the Defendant, contended 
that the bail being now di<.cliargcd, the Court would 
not make an alteration which dioiild cliai£c them. 
2dly, This was not to amend, hut to make a new dc- 
duration in a new action. The prn^ tr of the rule ought to 
lia\L‘ been, that the PlamtifF might declare anew'. This 
was, materially distinguishable finm Fltghl (i?), 

lor thcic were no bail. Where the mtcresl-* ot the 
I'l'il intervene, the Court has never gone so l.ir .11 to 
renew- the Imbihty of the bail, il the rbintills have 
hv their own inadvertence di&tlurgid the Im'I ironi 
tliLir lesponsibilitv. 

I'mighan, coritd. The Pl.iintifl’’s application i-i not 
unusual; it was recently granted in Hilling I'ligKu 
The amendment altois not the substance of the mcHuu 
M hilc proceedings are in papei, the Coiiit inajr niiik< 
any amendments. It is a coiibt.iiit practice ot the Com t 
to amend, c\cn in writs of execution, a Jbilion m this 
case. 


1816. 


Lcvctt 
K iasi rwiiiTE. 


Cdnrs C. J. It cert.iinly it, in the discretion ol the 
Couit to grant amendments of this sort, or not; and 
the practice u, where the party has committed a 
which would prevent his going on and ultunatul^ li- 
covenng, the Court has permitted him to amend •-o 
much, as not to be precluded from those benefits, wIulK 
the statute had designed him. Even the ease of Jiil- 
V. Flight falls under the same description, tor the 
9Ct oi parliament only gives an action in debt, and 


(a) y/sfc, VI. 419. 
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tl'e Coiiit ut Exchequer doubtecl ulielher the Plaiiitiir l8l6 
(.ouhl ha\c ilie remedy of a discoverv e^ccnt m chat " 

„ , . J t LL\nr 

jciioii But hcie, there is no lei^oii aa between the v. 

Plaiiitin and the Defendant, »hj thf* IMaiiitiir may not 

proceed and recover against the Delei)d.int; and the 

cnih ubiect of the amendment here is, that llie b.iil may 

he precluded from availing thein*>i‘lves of that discharge, 

which the Plaintill'has given him by doclaiiiig in ease 

alter he has airested the Plainlifl' iii debt. [ nri not 

thcTclurc inclined tn make a precedent iii this case, and 

cuiiscqiieiitly the first rule foi the amendment must la' 

dischaigcd, and the rule for eitoncratiiig the bail must 

be iiKiilc absolute. 


Dor, ou the Demise ofllATCii, r. BtxcK. 

J \ ejec tment lor Luids in the p'li isli of lihuli/ Casllt’, 
tried at the fVorcesier sunniiei assi/es 1814, beluie 
It i/ariti U., a vurdict was ioiiiid lor the PLintilT tor 
one moiety oi the premises, with libcity fui tin' Defeiid- 
‘IIIt to move to enter a iiuns'uit. On that motion made' 
I'l yiichaelmai term 1B14, the Court diiected a special* 
c to be stated, the matciial pails of which in sub¬ 
stance were, that Joseph Pcait being seised in Jl'C of a 
moiety of the premises, in 1720 devised nil 1ns fiee 
ijnds ut Creden or Kersoe to Phzabeth his wile liir life, 
.iiid after her decease, to Ins son J(dm Pant mid his 
heirs for ever. all the aforesaid lands lying in the parish, 
of Plmlp Castle^ in the county of JVotcesfet, and all hisf 
free lands above mentioned, if it should iiappcn that his 
son John should die unposscst of them, or without liein, 

1 c gave them to his daughter itarah Pi.art, and her 
i i‘ii . Tlic testator died w seised, without altcimg 01 

revokin'^ 
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l>OK 


V. 

Bluck, 


revoking his will, leaving his wifi: Elivabeth^ his son 
and bis daughter Sarah lum surviving. By lease 
and release in 1745* being a settlement jirevious to the 
marriage of John Peart^ John Peart conveyed all his 
lands in Ketsoe to tlie use, after the marriage, of himself 
and his assigns foi his life, sans waste, reinaiiider to 
trustees and then heirs during Ins hfe, to support con¬ 
tingent uses, rcmauider to the use of F. JVard, his in¬ 
tended wife, for life, sans waste, irmaindei to the use 
of die heirs ol hri body hiniself, remainder to the 
use of his onn right heir. Thu ninriiage took eflect, 
and John Pant, tlic son, continueil possessed of the 
promises a4> settlcxl till 1747, when iio died, leaving his 
widow Fiame^i and one lIiiUI, his lUiughtcr Flizahcth. 
The widow Fmnics coiitmucd 111 possession, and during 
such possession, m Mn futeiaias tcim i rdS, a fine nas 
levied, 111 which she and F.lnabetk het daiightoi utio 
deforccants, of all kinds in Krtsoe, 1111010111 Frances and 
Eltzabeth Pemt^ ui eithci of them, hiul any inannei ol 
estate of iiiliciitaiiLe; 'and by a dml dated the 6th ol 
September 1768, the uses of that fine were declared to 
be to Fiances Pcaii tor ble; remainder to Fhzabet/' 
Peatt in fee. In 1777 the daughter Eltzabet/i deiised 
the preiiiisca to W. Best and If iLon, and then heirs, 
^ trust to permit IV. HuU, and Betty his wife, and the 
panrvivor of them, to rccuisc the rents for their lives and 
the hfe of tlie longest In ci, expectant after the death 
of her mother, and then to the u-c of the Hist and 
every other their daughter and daughters in tail female. 
Proclamations were duly indoised on the bclbre-mcn- 
ttioned fine, but no other evidence ii'as given of then 
Niaving been made; and this evidence was objected to 
by the Plaintiff's counsel, as insufficient to piove the fact 
of such proclnnuitioDs having been made, l^izabeth Pear/ 
the mother died in 1769, and Fitsabrth the daughter died 
unmarried in 1799 without altermg her will. The Do 

11 Icndant 
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fciulaiit was in possession of the prciiii'.e'i as lessee ot 
the eldest daiiglitcr of /f. Hull uiid Belly Jus nile, who 

ore both dead. Sat a/i Peat the daughter of 
Peail the testator, married J. Ilafihj by whom she had 
one son namctl ZOancff. Saiah Hatch died in I77<$, 
and her son Franci<i died in 1810, l(>iniiig the h'^soi ol 
the Plaiiitiir his elilest son and iioii at l.iw, wlio was 
also heir to /\<«/, to %1nhfi Pern I, iiiul to liliza- 

belfi Peat I the dniiglitei ol John niid l'm/ife\ Pfttrl. 

The question w'.is, wlietliei llit* J^Jamtifl wiis eiilithsl to 
recover a moiety or any otlier part ol the preiniscs. 

'ilie Coiiit liitnnntiiig a deciduil opinion that the 
pioclaiiiulioiis weie not pioved, 

hnxi Sciji., ioi tlic Pluiiitill, t'oiiiiiied his argiinient to 
the }Kiiiit lli.it the uoid hens 111 the will ot Jowpk Petal 
could not mean lieiis generally, lin John Peatt conhl 
not die Without liens, so long .is Ins sistei tVr//i 7 /i siir- 
visiHl him* it tin relore must mean hens ot tlie body, 
and iiiiisinudi .is the hens ol the body oi John Petal 
h.id failed, uiid the fine, without pioLl.iiii:itiotis, eoiild 
not bai by nonclaim, the lemunulei to Sat ah Putt I 
liad taken elleit. 

Bei>/ 8tTjt., lor the Delendant, contended that under 
tins will Juhu Peatt took either an estate in fee simple, 
or no inteiest at all It was dilliciilt to understand the 
meaning of the woid “ iiiiposscs.sed,” hut the only con- 
sti action it would bear, as that il John Peatt died, 
living his mothei, the est.it» should absoluttly go o\ei 
to his sistei. li John Peat I took no estate, there Iiiid 
been an adverse possession cs’ci since 17159, wliicb, by 
the statutes ol Umitnluniwas a complete bar. Me 
agreed that when a dense ovci 111 default of lieirs is 
given to him who la the real heir, it shmveil th.it the 
word heirs meant hcn> ol me bmh lint Surah Perm 




iBiC. 


Dot 
D« Lc K« 
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Ajh not nccc^‘KLrjly the heir of Jo/m Ppari, for 
might have a brothei born, and then that brother woo'd 
be the lieu of Jo/iu Pw^art. 'llierefore the v^ord he:r^ 
was here in be nucleiNtood according to the ordinarv 
import of die word, and was a contingeiiT 

estate to JoAh Peatf^ nnil the contingency of Jus sur¬ 
viving the tenant for lile not happening, he took no 
eutatc at all, ancj there had been an advcisc possession 
liiun T769- 

Giubs C. J- relieved Z^ens fiom rrpljmg. It cle.u 
that this testator never meant that hi^ daughter <ilio^i1d 
lake, unle'^s I hose vxhom he calls the heirs of his 
soil should fill; arid as ho gives the ne”t remainder 
to his datighter» afrer tlie failttic of hcii<! of his son, 
jL is cloir ihnt lie memf u elass of heirs, ainong^ 
wliuin the daughter could not be Gntnri4*rntri.I, ior i( 
otherwise, he would be giving :i iciiiaindci over, uh'cli 
could not take elTcit, till ailcr the extinction ij ihc 
person to whom it is given. Thu first devisee Join 
tlicrcJuie takes an estate tail, with remainder to 
liLS sisU'r uucl so iiotliiiig has been done which 

bsir'' her right to uncover: for the fine levied by 
EUzabct/i the daughter of John could not bar the 
reiiiainder over, luid ibo proclninations not being 
j)ro\cd, there is 110 ground Jui a bar by ihc live gears' 
Tioii-claiiii. Tlienluie the PlaiiiliA* is» entitled to 
recov or. 

Dir IAS nml Pini; Js. concurred. 

Jndgnient for the Phiintiir. 
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lioss, Demjiiddnt; Wiiciil Teiiuiit; Woucc Ftb v 

and Wife, Vouchees. 


HE deed to lead the ii«.ov of a retovcM Luiucveit 
all the litlieti o( (.orii giaiii, .iiid hit}, umlei: ihc 
tlcrioniiiiation of great tithes," ol an extensive es.taio, 
the parcels of tihich it li.ul previously eniimcrateil 
uith great particularity, bet did not ]}iii]iort to coii- 
\cy any portion ot tithes 'riie recovery compri/ed 
400 acres of land, 150 acies of nicndoM, 1 ;o neres ol 
)>asturc, 150 acres of tvoud, 50 acres ol hii/o mid 
heath, 50 acres of iriarsh, .iiicl .a portion ot tithes issuing 
out ot (.ert.'OM lands called /'ro/i:i's ('k^I and Sjulnl 
IhU. 


\VliP”e iJic 
])iitics intcnil- 
III 7 10 suffer a 
11 Lovery ul till* 
irnit IltflLS of 
iiLir loco 
'irrts of iaiitlv 
£.iilfiri'(l the 
TLi nvi rv ol T 

pnrtiiiii 
litlli -« I 

Ulit ul CJIllv 
t\\o the 

Cl (irt* ujili 

j^n it 

luui} M'fTi rtif 


yaugliau SerjU inoveil to uiiipiid thp iPco\pi\, 1 )^ in¬ 
serting therein a porlioii of titlieb issuing out oi 41IJ tlip 
parcels of land expressed in the dcttl to be (oine\etl, 
and that not being allowed, lieiiiu\td to biibstituU* liie 
great tithes of all the lauds compri/ed, andsiiilu out 
the word “ portion” irom the rrxoM^r^ 


ill! It ml *5 
cjI’ tlii^ \\lioIe 
10 he scUkil to 
till* reiuvcry, 
but ri'fiisud to 
tnke ivji the 
purlieu 


Gibbr C. J. A'portion of tilhe-, is u distinct thing 
of Itself; and the “ portion of tithes” cannot relate to 
the tithes of all those* lands of which the recovery vvas 
suffered' It now turns out the whole is ii bluiukr 
Parties to cases involved in such notorious anil iiuoin- 
prehcnsible blunders as these', ought to be veiy viell ac¬ 
quainted with the facts bctorc tliry conic with these 
gpp heat lnns. I wish it wc'ie considered that the 
amendment of fines and recoveiies » not a motion of 
course, and that it requires at least as much attention as 
the examination of a title to Jit estate. Tins is n veiy 
extraordinary mistake; by tbc deed to lead llic ives are 
VoL. VI. L 1 eon- 
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1816. riiiur\L(I ci^rtaiii IniifK, and the lilhcs ot'ull tlinsclands 
■- *“ tinre I'l no mention i\liiitcvcr of .1 poition ol tithot: the 

DciiuiiiUnt. ipcovciy I1.IS a portion of til lies out of certain lancU* 

j laming tvso "pccific closcsj and not out of the ret>t. 
7 Ills ib most iiicrodilile, that where a deed declares the 
use of a rctovery of certniii prenu(.r=, into the recovery 
tliioiMi a certain poriion of tithes, uhich is not stated 
in the deed declaring' the uses. We cannot '■Inke 
out tliia portion ot tithes. We do nut know that the 
rcioM’iors h.uc not this portion of tithes, nor what 111- 
leresls a e may affect b} sinking it out. 'I he parties 
itici^ ha'.r since sold this porlion of tithes to another 
Suppose .my person wcio to come, in the next term, and 
tfiiiipl.iiii, that in .rinending Lius iLCOvery on the nlHd.ivil 
ol Ihesr deponents uc hud revived ..n entail of this |K>r- 
iion oi tithes, which he had before purchiised, and had 
paifl iccc^. iol it It n> with the gicutest hesiUtiun that 
I venture so tai as to hold that we may insert the <nord» 
** all and all manner of tithes oi hay, corn, gram, 
ol the land aforesaid,” but wi‘ think that tht^e wordv 
not being iiicniisistent with the otlu i, iii.iv be added. 


r.i I 


WoODhN V. Mo\ox. 


WherethesUe- ''piIlS was an aetiun ecnniiirnLCil agauiot lli;* 

tlw^iendants Hu'Hoi ail escape, and also tor nu'oej ulutli 

oaa capHuad hc had rcccivccl to the TJaintiH’s U6e, under the tallow- 

^ntufaettn-- 

dump erroiieouily issued on judgment on a bnl rcLogn]zjncc» and they had paid him 
the amount of tlie judgment and coslsi uhtri.011 he tlischargLcl them; and receiv¬ 
ing notice that the money belonged to the assignees of a bankrupt, refused to pa\ 
It over to the PlamtifT, Hrld* T that the shtnfT uas guilty of an escape, biitp 2 
the Court relicvGil him from the action for an esca^ir, leaving him liable to the counts 
for money had and uceucdi that the PLintilTmight v^ith hini the avignee**- 

nghl to the money m tht ’s hands. 
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injr cjiciu^stiinccs. Proceedings liad been coinmencrd 
b\ agmrist certain bail on their rccogniZAnce^ 

ami lucfgmcnt haMiig been ublained against them, nnd 
a capias ad satz^aciendum li^sued tlieroon, the bail mvyv 
taken, and ihev paid into the hands of the sherifl' the 
utnount of the judgment niul costs, wheLCii])ori he per¬ 
mitted thciii to go at large, and on tlie bnrnc day re¬ 
turned on the \'vrit, that he had tnicen the Orfendant'^, 
but that he could not leg illy defain them on a judg¬ 
ment oil a barl-rircogni7ance iiid he* aho returned th iL 
the money was iii the bliciill\ iKiiuh, but lli.it he h.ul 
been on the ^aino d.iy s(i\rd with nuiiLe that ilnv 
money so paid to liiiii u.is the inoiiev, nuc ol the 
but of the principal, and that tljo latter had heconic 
bankiupt beloie he so linniblied (hr irioiiei, and (li.it i** 
then loi4^belonged to liis,e^igmH^,\\heiiiipon thebSuTiO, 
being KHjuire^i bv the. Pi iinliirio ji ly ovt i the money to 
him, i4‘(used to do, and llie IM nnfdl h.ui comnu'iicf d 
tills -iLtioii lor an eNcapi', .mil Joi llie luoin \ so jiaid to 
the bluTill. 

Dlos^e/ Sn]{ hid oil a tmiiiM d ly niovi^i], on the 
jiUhority oi 'iWa^/duiiy ninl 'i dit/Nin in 

^ (/j) to set lesicU" the pioceedings tii tlir piiseiit 

acfion against the sliciilf| on the giound that, is the 
process agauist tlii' bail was crioneoii'-, whicfi ap])eared 
im the Phiintilf’s declaration, there could be no i'M.ii)*' 
blit upon the suggestion ol the Court, he took Ins iiih^ 
?Ki^i to cpiasli llic writ of ctipia^ ad sati^fafiendttm^ fn 
di.LiMiig up till iiile it w.is rntiilerl m tins < mim' i.i 
whiili he hud uLigiually mused* 

lio^anquvi Serjt. now shewed cause, first, upon the 
ground tliat the rule, relating to proceedingi; which 
\\c\ e not 111 tills aetioTi, was wiongly entitled, and that the 

i) 11. irj. ^ S'.f/i. 4S6* 
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Coiiit (Oiikl not inrd<l]r M'lth the raj»as ad saii^fanen- 
dnm on the present lulc. Sccondl}, Thu bail had su 
long lain by, that no rebel ought now to be gi\cn {a)* 
Thirdly, paynioni to the shcrid' doc5 not satisly the 
M^nt ol exe<iitioti, until it be paid over to the Plaintiff- 
Sladjord v. (b)m If this process weiu cironcous, 

the sherifl' might iefu$e to .ict on it; but lia\ing acted 
on It, and discharged the Defendant, he is liable to an 
.icLion foi .111 escape, toi il he iiad in the fiist mstante 
ol>|rM'trd to .letmg oii the pieces^, the PKuiitifr might 
lijve hfid olliei pioccs* (t). Fhe Planilift is at least 
eiiLithd to In', costs, Iia\]iig isoU tomnienced his action 
hut iiirthei, ilie sheuff ought lurt to l>e relieved by the 
Court, unless on llie terms ot liis paying the Pl^intin 
tlio rionoy 'Hie piCM'nt ac Uoii was coiiiiiienced a \eai 
^ince. and no motion liats lieeii made rui the pint ol the 
Kill loi lelud did not eompl.iin It lie 

stub a\ei\ iin}>oi ttiiiL cjiiestioii, whothei the nsMgnoe 
wiMe (.•iiiilliil to this inove\, paid, as it w-is^ under legal 
(oinpulsioii 

111 suppoit Ot Ills uile The bail could not 
Mill loine liitliei lluy paid the money, iiul though 
the\ paid il on an illeg.al aiiest, they paid no more 
than they v\< le hfuind, and compellable by other pro¬ 
cess to p.iy The wilt IS adnutted lo bo impiopcr. 
Tlio sliciill, an olficcr ol iIih Court, out ol which an 
iLic'giilai pioic^s Jus issiiL'd tu him, ap]>lie^ as it is 
jnopci foi hiiu to do, to tlie Cumt, to have that 
irriegiiKa jirucess set abide. The money paitl liy the 
bail leiiMins in the hands of the bhejiirior such person 
as ih entitled lo it. 

CriURS C. J. As lo the objection miule Lo the title 
ol the nllidavit, the Court would ca&ily edre tliaC by 

(tf) Jiiijfy Ji £i/i£c9 Urn (i) Dr caaCi S Co. 

(h) 

per- 


t8i6. 


WOODEV 

V 

Mov)N. 
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peiiniUiiig- tliL- bheriH lo re-bnoai liis iii tlic 

othei cause. ] v^ns blriirk at lii^c ivitli the uicuiiiMaiici* 
that a year hod elapsed, and 1 cuiiiLidtHl wiih the «ngu- 
Jiieiit, that aftei so long lynig b\ and deliidnigthe IM.lui- 
tifl, the proLecdings cannot he set aside. Tiie bail h.ul 
nothing to coniplain ot, unless they Jiad chosen to bnng 
Jii action ot trespasb lor the urrcbt. I'hey p.iy the 
money lo llie sheiilh and, suppobuig it then ovmi inuiies, 
the nione^ belonged to the Plaintill'. lJut tlie slieidl 
hub notice ihut it i* the muuey not ol the bail, but ol 
the priiiei])a1, who is bccunie u baukiiipt 1 thuik the 
bhcrif}' ought to be lelicsed Iroin the count lot an 
csca])e, leasing the Plaintifi' stilt at libeit\ to pin sue 
the bheritFun his count tor money had and rceeivisJ, on 
payment ot costs by the hiieritt^ because the action uas 
\ioll CiMiimenced. The writ o^capzM ail safi^aeu^ndmn 
lb not to be set aside, because it would destroy the 
foundation ol the action. 

Paile ubsululetu '-tiikc the hist 
count out ol the declaiatiuii, 
on piLViiient ol co^ts. 


1816. 


WlX>UtN 


Mnxciv 
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JJFjHa Scijt. opposed the djschaige of an insoheiit \ DcUii’ant 
debtor, upon the gioiiiid that lie had bcvii ic'- lalstn in c\c- 
maiidcd by the itibol\ent debLcn s cunil, when lie hud 
been brought up tlntiioi to obtaiu his dischaige under under a um 
the statute cj Gto. 3 t 102- s. 7. Tliib Couit would 

auntt return¬ 
able in Michaclmtit term, appinng in Hilary term following for Ins diSLhai^c mu^cr 
32 G. a- f a8. applies in due time. 

Though a piuoner has been remanded by the insolvent debtor’s court for not 
satisfactonJy answering* the court in which he ib coinmitted will not refuse to in¬ 
quire into the case on lus being liga n I rought up before them 

I 3 infer 
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iSirt- infcr from that circiimstaiicc, that he had been g»idt\ of 
^ a Milful conccfdiBcnt of hi^ L'lfccls, ami though he dul 
If not deny thiit this Court had a concurrent jiirisciictiou 
^vi\l\ that, yet they would so far give credit to the deci¬ 
sions uf that Court, that they would not fuithiT investi¬ 
gate a que-stion which the other Court had determined. 
J fo also contended that the Oelcndant'b present apph- 
(jiUon came too Lite: the statute 33 ^ 3< 5 5- 

V.11 mi are, enabled any debtor who should iicgli.'ct 
III lake the bmetit of the act 32 G. 2. c. 28. s. 13 willun 
llic time limited, and should miiko it appeal to t'a* 
Com I that such ncitlect aro>;i: out ot it'iioraiu.c or mis- 

n o 

l.iUc, to lake the bi'ncJa of the acts as li he or she had 
taken tlic nmni'Mitliin the time limited/' hut that did 
not apply to a tasc uhrrc the ocrosion of the l.ilene^^i 
()1 the a]>pliLatioii wiiK, thnt the prl'^nncr had been rc- 
inaiulfd loi wilhil cnnccahncnt. The piisoiij** wa-k 
cliiiigcd 111 c\c( iiLion uii ihedsiy after the end of 
tciin. and the time guen liy 32 Cr. 2. 2S s. 13. ler 
the .ippliuitioii, js, ** before the end of the fust tena 
\,hidi shall be next after any ' 5 iicli prisoner shall be 
liiroLTed m execution” 

n 

(tiuiis (/ .1. In the ca<ic where the wiit of capzus atl 
V''/ s/uiiem/uiH lb leLurnable 111 JilicAaelaias term, as this 
1 , we iiJidoistand troin the olnccr, that a petition 111 
term is iilwavs considered as bcin^ within the 
IiiuiIihI tune thcrulorc his npplic.itJOii is not too Lite. 
Oil the other point, whatever ground of suspicion tliCTc 
]' .1^ be against this man, we cannot take the proccccl- 
j.igs ol tlic other C,oin't for the foundation of oui pnlg- 
niciit. It has been deterimiied by the Court of K\clic- 
rjuci, I understand, assisted by the Judges of the Court 
of King’s Bench, that the jurisdiction of the insohcnt 
couit does not supersede the juncdieiion of the other 
1 ouvh, 'I'lic Plaintift’ may thcTeforc proceed to put 
O'lC’i'fOi.j to ilic priiioner. 

I'pon 


2 



iv life FiFT\-Mxiir Will or (jEOROr HI. 


I (ion lii> ovaminatioii, In<a ■'clicdiilc* ing ii]i])ri- 

I'Ll, ihr piisoiiQi uas 

Kcmaiiilf'd. 
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Ith. 13. 


"I"I IK Plajrtifr (Icilau'd lliat 1«* lind oinploycd lliP 
Di-fi'iitl int as hit agent to proLuic nn iiisuiaiirc toi 
; zooL on good-i ol the Phuiilii}' shipped at Malaga h^ 
tJio l\ml, fill ii part of thc\o\iigo fioni Malaga to 
J)ulilin, to nit, hum GibuiUa? to Dtibliv . niid nssigned 
loi hro.icli that the Dcfeiidiuit noiiUI nut piocuic such 
li-iw.iMce, but piocuicil an insuiaiiiC to cover goods 
liidcu at Oibrallnij and not at Malaga lint the Plain- 
ml's ■vc'S'-el took in gucxls it Maiaaei, “ to lie cm 1 icd i’roin 
Malaga to O'llnal/at, and lliciue to Jhiblin ” that the 
PlaiiJtuTna' latciastcd, the gtftids lost b\ an Jiii<uiablc 
ihk, and till'Phuiitift*depined of liis expected iiidrni- 
nit\. Aiioihei count '•tated instiiictioiis to iiibuie lur 
.1 p irt oI'lijc 'i O} nuo lioiii Mfifi/ga lo Dvblta^ to fioni 
Hihrultai iiixyXxy liiihlsn** Upon the tiiil cl Lhi^cairi* 
SL :iL the ^ittiiifTs .iltri ^ichacimri^ tvim iSii;, 

C J., tliu PluLuU(r}no\ed«ileUci d.iLod liuiii 

\Ialoga^ iiistiuctin^ ihe Defend.nit “ to iiibuic roocA 
oik goods slii])})od oil boHid the Peml^ from Gilfuifai 
to Dubliti 'I'listt the Look the iisk oxi hinisi^li 

from that place ioGibfalUn hoi e lie should ^ond In j 

lotterb on bhoro.*’ Tho \ch^v\ bailed with the goodb on 
board from Jlalaga^ and in her course hoko to lu Gfbra^-* 
iar Bat/, and sent her Idlers on slu^o hy a boat Ironi y//- 
grsira^y and did not touch at Gibi attar^ but oti the s.inic 
day piocredrd in her voyage, and \ias lobt hy striking 
on a kkK The Ddendant hod ^.HccU'd an lu^iir'ince 

U I 4 •• on 


It IS pro^s iic- 
pliprncr m aii 
in^uranre bro- 
krri niiplo'^rd 
to insure gooiN 
Irnm i certain 
point 111 their 
voyaije huinc* 
to rfhrt a po¬ 
licy ■ It and 
from” tliat 
poiulp*' bigin- 
ninp iIlc ad- 
MiUiiio Jrcini 
the loiclint; 
tliCFLuf on 
bo ird 
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Oil f'ooUb hy tlic Pearl at and Irani Gtbral/at to DuMiiif 
bcgiiiiiiiig the adventiira from the loading thereof mi 
hoard at Citnaltat" the undentnters not being upon 
tins policy liable In make good the Joss of nicrchandi/c 
shipped at Malaga^ rcfusul to pay; and in an action 

brought ihcicon the FlaiiitifT ua^ nonsuited on this ob¬ 
jection. 'I'hc DeJcndaiit uniniTiunicuted the terms of 
the pohey to the PlaiiitifF liiinsLlf, who approved ol 
them. 'J'lie Defendant contended that this was not such 
nasvi negbgentia as rondeied Iimi liable to pay. llic 
jury, howesor, loiind a verdict for the Plniiitiff, which 
Copletj iierjl. iii tins term ohtiuiicd a rule Rf«;z to set 
aside, on the ground that the deeisjons in Spitta JVood- 
vuin (a), and MeUisJi v. jHIhuH on the point whereon 
till. Plainlill wai. noiisiiiLcd, h.ul been so rceentlj pub¬ 
lished betorc ofletcingihe in-tiirunce, tliattlie Drieiidaiil 
V.1S not icsponsihie loi iioi being acquamud with 
then I 


S/ii’phei iy,Solicitoi-General, nowslicwcd eause against 
this rule. Ciihifilfar and Qib)altm Bei^ arc two places 
iiialci tally distinct. At Gibtaliai thcie is only .1 small 
harbour defended by a mole GtOtaltco Bay is an ex¬ 
tensive bay through whiih vcascls may pass at a gicat 
distance from the shore The Deiendaiit was suffi¬ 
ciently apprised by the Plaintiff’s instructions, that lie 
only meant to pass thiough the Bay, not Ui go into 
Gibraltar^ and that the cargo would be shipped at Ma¬ 
laga, not at Gibraltar it was therefore the Defendant’s 
duty to have effected an insurance on the goods from 
Gtbi altar Bay, m her homeward course from Malaga. 
It IS sufficiently notorious, that upon an insurance, be- 
ginning the nsk from the lading on board at Gihraltai, 
the Plaintiff could not recover against the undern ritcrs 

(ii) iMaiilellf Sflw io6> (i) u. 416. 

for 
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lor goods laden befuie tin- vessel ii'ached Cihudlat^ i8i<^. 
jnd u MU*, u fjail of the DeleiidiiiitN 
of tliat point ol Jiin. 

If AMMON n. 

('vpleij. III mippurt of his rule, iiigcd tli.it thePlaiiUifT’s 
iiistructiunb MC-ie to insure lioin iiibrnltai^ not from 
the Batjy .iiicl they svoukl not li. ivy luitlioiiyed the l)e- 
foiidniit to instil 0 iiuiii JJai/ .Vt ull events, 

if, on .iiiiLi* (oiisliuiiiou of the letUi, it reqiiiied an iii- 
siiiancc at and from CiiOialtai iiaij^ \et it wua not 
oross iiogligeiiee. It the poLit\ liiul been elleited lioin 
(rtbiallut ISaijf and the ship li.id gone into Cjibiaitai, 

(and till' Dcfeiuluiit could not foiesee tlint she t\ould 
not,) it noiild ha\e been n deviation tvliicli Mould have 
discharged the undeiiviiters, the Pliinilifl'Mould then 
have niMStod that lie had iiistiULtcd (lie lX‘ieiid.uit to 
insure from G/bfat/af, and that he ought to have iol- 
loMcd the literal, as noM’ he contends lor the Lonstriictive 
orders of the Fliiiiitifk Ills diiectiuns uie lo insuie 
from GibtaUai to Dublin^ though he lakes on hiiiibelt 
the risk from to Gibialtai Sajf v lint aa-. lo 

happen atterMurds v\ is no loiiccni ot the Lrokei’s, In 
Mas only to obey those instiuetions luid nisuib finni 
Gtbi altar to Dubli/i 

Giubs C. J. It IS impossible lor the case lo be pul 
more clearly, oi more ingeniously than it is by my 
Brother Copley, but the real neglect ot tlie broker con<- 
sisls in Ills not stating that the goods wcie laden at 
Malaga. The PlaiiitilT states that he does not mean 
his vessel should go into Gibraltar, but should send in 
in« letters from Gtbrahat Bay. The insurance there¬ 
fore ought to have applied to the voyage so clearly de¬ 
scribed in that letter; and u <loes noL 1 do not sav 
whether the dcscnption of a voyage from Gibraltar 
home, would cover ii voyage from Gibraltar Bay liotne; 

hut 


duty to he uppri'^ed 
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ixif >uic 1 .Mill Lljal tljc brukn* ou^liL not lo have pit*- 
chided, ab he has don^^ the PUifttilT iLuai tliat 

question, tlio bioker, ho^vcver, oiiglii tOia\eknc^^ i 
ho^ to dc^cubc that vos'a^c, but the action is hrouMit 
for a diftbicat iicgli'it, and 1 can see no rc.i'>oi] lo 
distuib tlic iL'idiCt. 


Dallas J. concurred. 

J Thi^ point haMog been battled ever since 
linbinson s. Ft ench (a\ and donm to a late case (A) in 
Maulr and Selwi/n, that an insurance to commence from 
the loading of goods at a ccitain point, will not attach 
on goods pictiniisly laden, no peison s\lio undertaiers 
lo insure foi others, could be ignorant of it. It is of 
set ■' great inoniciit that (hose ssho undertake such im- 
pniiant business .is this, for otlicis mIio are abroad, 
‘ihcjiild be acquainted uilh the piopri mode of irans- 
adiiig It, and if thev undertake it w'ltliout sii(.h 
knowledge, they aic liable to the assured for the coii- 
■•c(pjoiic >s. 

Rule disihaiged. 


] J tuli ij i Mcifub !,• , ATfiii r C/ £f/*bV> ir6. 
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I 1HS W.V an action upon a policy of iiibuiaiicu upon 

aoodb, at and fcoin Londwi to Mad^ira^ \alu<.d at 
toixiion ijo ” 1 I ■* f 

lidrrcls (it iTuii- 500c/., to pay aveiagc on each package. It was tne-d 
pc \(.l(£r, uhiLh hdbie Dallas J. at the London Bittlngs after Michaelmas 

ill prchibiicil 

bs fiio.l.nTiitJoni cxpnitBcl 100 baireli Held rhac hr mifkt icroscr agn.nst tlie 
.'i^r iikUi . ^aluv oE ihc ijo burels kcensed* 


tcr*i 
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Lriiii 1815, 'whoii It appranil iliat thi* i*hiiitiils luul 
Ijircil and lauon tlit* «hip For tho\o\:ig(', and that 
jitiung other goods hulcii on hoard ^00 barrels 

ul guupoudcr, the expoilatioii of winch) nt the time nl 
till-) ad\ciituu') waa piohibitisl by a 10^al pint himuticn) 
d'lted 23<1 Jidi/ 181 issued puisuniit to the stiitutoa 
1 2 Cro . 2. r. 4., 2^ fr. 2. 1.16., :iiid33Cr 3 C.2.S.4. The 
Plaiiitiflb gave'-ei.oiidiuy evideiueui .1 heciiu' ubtainf-d, 
on their own petition, liuiii the king 111 couikiI, to ox- 
poil 150 baiieU oF giiiipowdci on braid llie aliip 
IroDi Imh dun to Tinenffl't uiidei the ubiud toiiditions 
Hid alleged a similar lia'iite to lVilkui\ont Itmolilty and 
('o loexpoit othei 150 ban els, but bnlh the licences 
hail been captiiied with tile ship Ann. I'liey ufl'cied no 
eMilence to < ounce t tlie hittci licence with theinselvi'a, 
and the petition ul UilKtnsoiiy Co., on 

which that luence w ta obtained, })iayed for a licence 
to thembehes only by'naiiie; nothing 111 eitliei licciue 
appiopiiatcsl tlie })eiinisbion to any spenlii piiccl oi 
tliepowdei. Uifl hcijl, iui the*Deii iid.iiit, (optended, 
ilnit the hernte tol\ ilkinsu t wa> nut in n, •! aiiie tians- 
ieniblc, and tliei'eloie, si'pjiosing iL weie jjimed, it co'ild 
not be applied to the second 150 ban els, the ( ,|'oita- 
tion ut which was cnnseijiu'i'tly ilhg,,!, .lud that ille¬ 
gality conlaiuinatetl the whole adnMiiuic, and th'* whoh* 
• oiiUacL ul insinaiice; and the Pliiiildl: nnisl i^ieieloie 
be iiunsiiitcd. liallus .T. tlioiight tlist the licence, being 
gianted loi the evjxjrtation ot giin}H}wdci in Lime ol 
wai, was to be''tiutly constiued; but he lespived the 
point, subject wlieiclothe Jiny fuiiiid a scidu' loi tin 
riaiiJtdla toi the salnc ol the w hole cargo. 

lictl haniig accorchiigly obtained a rnk i. « to sc: 
aside the scidict and enicT a nonsuit. 
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>In‘j‘/ii’ni, kScilicilor-ticiicrtil, and Lrnit Serjf. iioiv 
^ slicivi'd Ctiiisf against t?ic rule. To the extent ot 150 
(laricis ufthe powder, luul the residue of the goods, the 
* Pliuiitiii's urc entitled to recover. The only cilect of 
the statutci is, to confiscate the ship exporting, and the 
powder illegally cxpoiterl. It la clear that an innocent 
btianger might have goods lawfully on board that ship, 
and recover lor them, though the ship be forfeited, 
and a jirrjoii who has sumo confiscable goods on board 
iiuy also have innocent goods on board, which will 
iit'ilhcr lie tortcitc'd nor liable to penalties; and such 
gooils may be legally insured. The con.scquences would 
be most oppressive, if a muster of a vessel, who might 
take out a sin all excess in quantity of powder above 
his allowed weight, should forfeit not only the ship and 
|)owdcr, but also all his other goods on board, 'llie 
\oyagc 18 not illegal, though the unlicensed powder is 
illegally on board. Even though the ship-owner might 
not insure the ship, if he ware conusant of the powder 
being oil board without licence, yet all others who had 
goods on board, might insure their part of the cargo. 
Tlic officers of the revenue could have seized no more, 
nor pioscGiitcd in the Exchequer for more, than that 
which IS not covcicd by the licence. In several coses 
in the Court of Admiralty it has been expressly ruled 
that where a ship has on board certain goods enume¬ 
rated in a licence, and others not enumerated, the 
condemnation reaches only the goods not thcrciii enu¬ 
merated, and it was here determined in PiescAcU v. 
4 Uuittt (a), thot because the goods belonging to otlier 
poisons were rot forfeited, they were therefore capable 
of insurance. The 29 Geo. 2. c. 16. s. 2. wluch makes 
the powder subject to forfoitiirc, in its terms makes 
only the excess the subject of forfeiture, viz. ** what- 


t'li) jJ/ite, IV. 792. 
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*-4<*r ponder, pioliihited In jtKjcl.nnatioii or order oJ 
tuuiicit to Ik L-xpoited, shall be shipped or laden for 
expoitation contiary to '•ulIi proclnmation or order,” 
and nothing ib incapublc ol jiimii iiriee but thnr nliiih 
IS liable to be seized. It matters not, that both ipi.in- 
tities aie conipri/cil 111 one bill of lading, nhuli .ilso 
Loiitaiiis main otliei urtn les The statute ^ Ci. j. 
r. a. s. 4., nhicli imposes foiieiture ol the ship, doLs> not 
affect this question. Both tlie Iilciici's -were to e\port 
m the same ship and m the bill of lading, as noil .is on 
the casks, 150 of the bauds ucre maiked mill the 
initials of the Plaintiff’s name, and the other i bands 
mtb tiie initials of Wtlkimmt and RotLlitf^ name, Miffi- 
eicntly appropriating each licence to a speeiiic pared 
And It is material that the proclamation iiou in force 
only directs that offending parties shall be liable to tin 
penalties of the 29 Cre«. 2 i. 16., nut Jiieiitioniiig those 
oi 33 Cr. 3 r. 2 , and tlierefurc contemplates the milder 
penalties only. The licence also requires the ad- 
ditioiinl security to the public ol ‘.i bond , it does not 
follow that Uie Plaintiffs not oiiK shall lose that foi 
which they have gi\en no bund, but tlidt also fui uhidi 
they ha\e given the legal bond. 


1816. 



AximAur:. 


Best^ emitta. The firat act on this subject is tlie 
12 Car. 2. c. 4. 5. 12 It inflicts no penalty, but cnubles 
his majesty to prohibit the exportation of powder. The 
29 G. 2. c. itf. s. 2. tor enfoicing tlie foriiiei act, diiccts 
tliat the powder so exported shall be foiic'itcil. By the 
act 33 G. 3. c, 2- c 4 the vessel with her guns, Itirni- 
ture, ammunition, tackle, and apparel, is deehircd 
forfeited, in which the powder shall be laden when 
prohibited by proclamation or order 111 council, and by 
the last act, a penalty of 100/. is inflicted on the mas¬ 
ter ot the \cssd, and also 011 any other person export¬ 
ing. ll may be admitted, that if the only lonbccjuciiLc 

h.id 
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iBiiT. ]iud bi'cii a penalty, it ^%ould not ha\e Tendered tin 
^oya^c illegal, but that is not the only consequence of 
thcofiencc The former acts remain in toll force, and the 
Andk\oc. voyage is declnied illegal. The star. Cat. 2. tenders th^ 
act illegal, (br it says lu terms that the king in:i\ prole- 
bit the act; and nhcrc a statute prohibits a thing, tie. 
doing it IS illegal. An insurance cannot be legally cfKvt- 
cd on a \oyagc wheic tlie \ciy sailing of the <il]ip upon 
that soy age lendeis her subject to conAscation, .k-; 
this IS by the statute 33 C. 3 , and ivlun pennltitaic 
superadded by latei st.itiitii, they do not do .iua\ the 
tdfcct of the foinicracts Acte \ Ifodson (»', iv'isaii at- 
liun for the price of bricks sold, mIucIi i\erc ot h«is 
than is directed by the statute 17 f». 3. r. 42. The hr l 
section require'' that they diiill not be ]e=s tlnn cert ,dm 
iliinensions, and the second bcction Jin|int>i‘s a pctialry ij 
they are made less. The Couil held that the Pbiiun* 
could not reco\er. That is not ''O sliong a c.i'.c as tin , 
for there both clauses stand in the same sLiliite, but In »■<■ 
are difTerciil .icLs, of uliith the fii>.t merely detliiLi jl 
illegal, the suhscqiieiil ait‘> .ire ioi bettor eiiloitiiig, no* 
for repealing the fii^t. The whole of (ho | owdoi w s 
expoitcd by tfie PKuntifls tho luinibeis on the cisks 
were a miTC di'scnplion of 300 b.iiicK of ponder, soUjo 
having oneiiia'k, and «oiiie.iiiulhoi, ihei* fore, althoiigli 
the PlaiiitilT', might legally have ovpoitetl 150 liuiroN, 
th'^y have not done it lliey have expnitrd 300, 
and there is no specific part of them nhich can be 
designated, to. n Inch thry have obtained (he Ijcciiie, 
it Id theicforc impossible to distinguish nhich p.nL 
oi thit, null 'ler may he seized as the excess, anil 
which aie the barrels whereto the licence applies. 
Tile subject is not capable ol separation, and if an 
insurance on one legal and another illegal nitic’c 
b'’ I fveted, it ha? nc'or yet been held, that the as-iircd 

(/»■ II /. i.'f, ’ 
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c 111 *iC\cr If, ami piotecL thr pnrt> rejettiiig t)je 

olliu! iho polio IS one rntirr contract, attucliin^ at the 
'-rtn'c instant on the pn^prrt}' niid the proper!}' 

ilio(tally exported, il is tlierc'tbrc ille[;u1 altO|^th(T, ittid 
the Plnintiir cannot recover lur any purl '^Hns :npu- 
ineiu will not, aa was iir^cJ, involve in turiinliire otlirr 
e^xported aitides ot h description winch needs not the 
aid ol a licence, it ib tine oiiU to this ixteiit, that nil 
{roods which ii'Cjuirc the jid ot n liceiire wnnUl hi- lui- 
Icitcd if 1 hccnrr were not piupeily uhtiuiied, ns Ui tin . 
rase. 'The ofllu'is ol goveniiiieiit in ij * A '<‘ pood iljsoii 
to penult ./ li to export 150 bands of powdei, when 
lie''} nia\ dc?om it inipiopci Uint he slionld e^poit 300. 
A licence thus applied ib nn iii^lundent ut iiniid. Il 
uTi ullicei comes on bounl, ti Jiic-ice is p^ocluced, e'^l 
the offliccr cannot know whether Jt co.ei 1 all or not 

(\u . *.{(( 

I 

CjSjbbs C J. now dclixrcd the onuiionol the (\> r(. 

'1 Ills Is a (juestion ot the jihpal cxporta^'an ol jvavdf r 
as prulubitcd bi ccrtaiii btatutcb Ll\ llir i 2t1i ol f Vo 2 
llic kinjT id aiithonred to prohibit the export +1011 fil 
powdei 81 subsi''<]iieiu act, 29 (Ito 2, ilccl.uis !oj- 
leited the ]>owd( r i -^poileil v’tliout lK^ nu '1 hi J3d 
(rtn j, aLo toilcilb the *‘hip ev|ioiliiig tu'c> aic n- 
(rulalions inipused only by tiie bLitulC'-* 'rhe po^'ider 
expoik'd IS lorlcited, the •-lup is loifuti d, tlie }/nitj is 
uubject to cei lain pi bot I'oLliing nitjrp. So tl*e 

law stands 'rin* fa* Is arc llicsi- 'J iie I’l.iliitilTv, beirg 
ilcsjioii'- to export ])o\vdi 1, apphtcl ior a liiiiice, and 
ubtaiiied n licence to i^xpoit 150 bairc's. J take no 
notice orwIiuL was nut pruned, and was .dlegod to r\- 
cusc the fact of sinpjiiiig the nthir 150 bnirek. 1 no¬ 
tice only vrli at was piovcd, that the FlaintiH .50 
other barrdb on boaidp This is «in action 011 a polii 
wliertiii Ihc PJiijiitiil cLmm ibc \aluc of 150 bnuiJs of 

powder. 
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]>owder, unci a lo^s by captuie ib proved. Tlic under- 
wiitcr bB^s, the subject-matter of tlic insuraiiLc was 
powder, which cannot be exported without licence, that 
150 barrels only were licenced, nnd ^00 exported : 
therefoie the whole adventure was illegal, and the in¬ 
surance illegal for the whole. The Court hab no diffi- 
cultj’ ID dealing with the excess, nnd declaring that the 
exportation of It was illegal. But if the 150 licenceil 
barrels weie not forfeited, then the expoitation of them 
uob legal, and the insurance thcic'on is also lognl. The 
first 150 barrels could not be seized, they arc nut lor- 
ieiled, uiid the iiisuratico on them is valid. Tliut the 
first 150 were nut forfeited js cleai. Then 150 biurcis 
being put on board, to which the licence may be ap¬ 
plied, the adding 150 bairoK .iftci wards did not sitiatc* 
the application of the hcencc to the fit st; and up to the 
extent of the first 150 barrels, nnd the other goods the 
verdict may be supported, the value of the second i $0 

barrels must be stiuck off from the verdict. 

■ 

Rule absolute to 1 educe the verdui. 


Ble\mire:v. Barfoot. 


An annuity was a case directed foi the opinion ui tlif 

deed couuincd Judges of this Court, by Sir JV, Gianf M. R. upon 

to “ Cliancciy by the Plaintiff tor*a sjiccifir 


iniuic j house 

charged with the annuity^ and assigned to a trustee for better sccunng the paymentt 
upon truk lo inortgage and sell case the annuity were in arrear 40 riaysj and fur- 
theTf thar if the grantor omitted to uuure> the grantee might insure* and Aat the pre- 
miuniB with interest should be a charge on the premises, and that thcPlaintiir might 
raise that money in the same manner as he might ruse the annuity by virtue of the 
trusts afcresaid Held that a memorial fully noticing the trust for raising the arrearsi 
and notiung the granttM^s covenant to insun* and keep insured^ and that in default ir 
should be lawful for the FlaintifT to insure and keep uisured* as in tlie indenture u as 
mentionedi”’ sufficiently stated llie name of the tnisteey and for whom he was tnisiec- 




IV Tiir riFj\-bixTJj Yfau or ClKOKtH’- ill- 

pez/or.uniicc of the Dernul LOiiEi'itL lor the pm- i8i6, 
t-I" o of 11 Mherio^ Lipnii a a^ale h\ aiiction^ Bleajhi^ 

the DetciicJaiit nab iUOued tin* piiiLlia^ei « tlie De- -i;. 
f’lidiintj upon the abbtiHCt, i.o|cctinir .ijjamst the BakhxxTp 

Pla'iiLiir’b title, that llie mcinorui of ilie annuity uns 
defective, inasmuch as it did not sttfHciontly sot loillt 
a certain covenant to insiiie and keep insLired the pre- 
I uses whereon the annuity was chained, niid CLitain 
stipulations in default thereof contained xti tin- .inniuiy 
deed. By tliiit deed H Angelin .ittei giaulinj' to the 
Plairliffa clear annuity of 37/. losm lui tlirre live , aui) 
the lives and Ide of the ^uivivorj and suivivoi, foi the 
better scLUi iiiif payment of the luininty, Luvuiianted that 
if the lent were in arrear 20 days, the Plaintiff might 
clisUiiiti Oil the piennses after mentioned and sell; and 
that if It were 111 Hire.ii 30 days, the PlaintilF iiiigliL 
enter and take thepiofits, and he assigned to IL 
his executors, &c. a ccitaiii leasehold inesbiiagc lot tlit' 
xesidue of a term of 21 yeuis, in tiust to peiiiiiL 
Afigcli^his cxccntois, £cc. to irccivc the rents anil 
profit*- until delnult in pnyinciit ol the nnmiity, and in 
ease the nnninty were unpaid 40 day^j next alter any nl 
the days apjiointcd, then that it should be lawful Jnr 
P, Pigoli, by and out of the premises u^^sigtied, and the 
lents, &c. thereof, or by demising and mortgaging, or 
'celling the same, or by auch other means as to linn 
should seem meet, to raise and levy such sums as 
should be sufficient to pay the annuity, and all surh 
costs, charges, damages, and expences, as S. P»go//^ 
or the Plaintiff^ their respective executorb, &c., should 
sustain by means of the non-payment at the time ap¬ 
pointed, or of any remedy or means pursued for the 
recovery thereof, and should rpply the monies arising 
thereupon in payment and satisfaction thereof accord¬ 
ingly ; and also should permit JS. AT^ell^ his executors, 
to receive and hold the overplus of the premises 
and the issues and profits thereof^ for his own use; and 
Voi™ VL M m that 
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that during that annuity the messuage thereby assigticil 
sliould at all times be kept insured in the Phccrux or 
some other insuiancc office in I^ndon or Westaunstet 
at die costs of E. Aiigeli, his executors. See. in a sum 
not less than 2^0/.; and that if at any time during that 
annuity, lie or they should neglct*t to insure the pre- 
mises in that sum, it should be hiuful for the Pliiintifl< 
his executors, &c, to insure the same at such sum . 
and whatever money sliould from time to time be sn 
advanced by the PlainlifT, his executory &c. for tlir 
making or the continuing such instiiaiice, should be 
iliargecl on the picnnscs theieby assign''il, with interest, 
and It should be lawful for the PlaintiiF, his cxcLUtor^. 
^Ee. to laise and satisfy to hiinself and themselves al' 
such money sn to be ml^.ineet! by him or them, with 
iiiicicst. 111 Gueli and the saine manner us he and they 
were tlioreby .uithoiizcd to niibc and snti<<fy the annuity 
hy virtue of the trusts aforesaid. TJic memonni 
iiaollod stated, that by the iiicmonah/eil indenture. 

Augell granted to the Plaintiff, tiis executors. See 
the usual powei of dIst1es^• into .iiid iinon the fiercdtta- 
iiieiiti) therein coinpri'ecl, for better curing the jjay 
meiit ot the aiuiuity le c.ihc any pait should be 111 
aiie.ir tl>r 20 days, with icsta oceaMoiicd by the nor.- 
p.iyment thereof, and aho the usual power ot entry int>> 
iiul upon, and perception ut rents and profits of tlu 
N^tiiic liereditanicnts, tor belter securing the payment, jt 
the diinnity 111 case any part should be 111 arrear for 
JO days, 'with costs accasiuncd by the iion-pi\mciit 
thereof, or by reason of any such cutry; and that by 
the memorialized indenture, for the nominal coi]<..der- 
ution of lor. E. Ayigell astjgncd to E.Ptgoii, bis cxe- 
lulors. See. the messuage therein described for tf. * 
ii".idiic of the terra of 21 years, in tiiist to pcriTi' 
Jm. ftigeliy Ills executors Sjc. to receive the rents - 
profits until dofliult in payment of the annuity; and .1. 
i isc the annuity or ary part should be unpiiul f-> 

4c das 
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40 then lliat it sliould be Ja^'vlal for Pigott, liiB 

executors, &c, b\ and out of the premises thereb}' 
assigned, and the rents and 'nrofits thereof, or by 
demising, and mortgaging, or s^le^ or by such other 
and means os to him, his executors, Sec. should 
seem meet, to raise and levy such sums as should be 
■'ufiicieiit from time to time to pay and sntisly the 
niiiiuitv, 01 so much thcrcot as should be unpaid, or 
!>uch cost:., charges, dairngcti, and cxpcnccr. ns he, 
Pigoiti or the Plunitirt, their respective executors, &.c. 
should subtJill bv leasuiiol the non-payment, ui of any 
icjiicdy or iiieniia pursued for the recovery thc-rrc'l, iiid 
should apply those nioiiics 111 satisluctioii tlicieol .ic- 
Ljrdiiigly, and uUo bhould peiiint Yv. Ins exc'- 

(iitoi^, £bt 10 leccivre uiid hold the oveipliis oi the 
] I." .ise>, oiiJ the issues and pioiit theieol -ind tli it 
/' -Ir "tU bv he ji’'‘inon'iIi?id ii.deiiluic* coveinmlttl, 
tl] it liCf hjs uxu Liloi &c \Nould in^^urc niicl 
III iiTv J theu^siin: IH nn , md Tli.it iii lUT.uilt thrreoL 
I ■'liquid bo lAubi' *(ii 1J.0 ^'liiiitifT, his i {(‘CiiioTs, 

1. ( iij iJi'iiic mil iiiMiiLil till 'rtinr as tiiMiiii 

i.imiioiioJ. 

> S 1,1, liYi fh^ .iigLu*!! tiixit thu rio- 

iii ii> 1 |i ii^U{*d the loqui^ite^ of the ^t.itul«‘ 

L 17 'i lie act did iiut icquirc tlie jiarty to out 
cu\mantel or to b>ct out the frusts diemsel%e^. In 
wiineiuves the giuntocii, bcjng diftident forwhoiji 
Pollies wcie Husoes, had chosen to set out the tru£,t , 
lliut the Couit might thereby '.ee for whom they 
tiustees, iii'itead ot ha/archn»r the grantee'j oho 
nient upon the eRect of those trusts, but it wuc ii.on 
cuiisonnnt to the express letter of the act, and equally 
competent lor the grantee, to srt forth in thc' snenioriid 
tlie ii'inies oi the tuisteoi, and to pronounce for \iLui i 
\UMi'trustee^ In this iii-l nice i]ie mcinoiial N«ts 

t* 

Mil 2 loifh 
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i 8 t^- fiirth the name of H.Pigoltf the onJy trustee, nnd states 

^ lor whom he is trustee, namcli*, under certain circum- 
BLL.1MIR] , iT 1 1 

stances and to a certain extent, lor the grantor, and un- 
l^AnirooT^ dcr other circumstances and to a certain other extent foi 
the grantee. It vvas not necessary to set out with more 
particularity, than was ihcic usrcl, the covenant that the 
gniiitoi would keep tIicpiemi»L-s insured at his thegran- 
tor\ cxpcnce, and that in case ol iiogicct so to do, tlic 
graiitc^e might insure at \hc gr.mtor’*- I'xpcnce, and 
jejinburse iiiniseJt hy tlie se\oinl moans ot ilibtress nnd 
otUiy, Ol ho iciinliiiri>cd b\ his thiough the 

inediLini oi i iiioi (gage or <- ile. 11c piueerded minutely 
to exaiiiiiio iJjo 'cverai r.w^s nt Loc/L^jjood 

liefitiiu V Stiul {/f\ /iitrxu \ J{o\l Mu- 

nelh (f/>, \ 'f\ all ol whicli, bo larastlici 

\\Cie advi i’“C, lie di^tiiiguj^Jicd Iroiii the prcbcnt case, 
and (yCiiKuiss^u bvMlhii f vliric Lord FAlenbo- 
iuui^h J lieUI it -Liilk'ont iJiat the nieinori.il exprc^sc^l 
tlijL the deed coiilaiiied po^ieis ol entiy .iiid diblie^s 
11-1 stated 111 the iiuleiitiiie/* iMthout netting out^hat 
llioso poivers ueio laul sniil that ilie act did nut 
irqiiiic po^Ncis oi di*^li('^b and fi>bc statcrl, except 
Itii a-s they created a liiiM ’ IL was unnecessary 
licio eiLMi to notice tlic covenant hu iiisurancr, but it 
ccitaiir ivas noi irijiiirccl to ii',c a gicate^ degree of 
niiiiutencss than \^.is hcic loiiiid 

Ctiju if Sl 11 ! , < (; contciu^cd that the earlier caso^ 
icijiiircd ilial rill ihc tiiibts of an annuity deed should be 
inenKniiilizcd, though lie nchaitto(i that later dccisiniiv 
had iiurrowcd the requisition to a statement of so much 
of the trusts, whereby it might fully appear which of the 
parties arc trustees, and ibr whom they are trustees, 

( n ) I AUiuk Csf 5z;. («/) i AVsa/Cc^. 214 * 

h.C. In KrroTi anu ^ 587, Si /Vrm 416. 

(4) Wif/4 IK 125. (/) 135. 

(r) vi. 124. 

Bv 
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tlic> co\cnant to jnsuns ^%li(>sc /Irst trusts 

<.'\tend oiil} to nioiiev rorpuvnieiit ot tlic aiioars 

of the annuity nnd costs, anil ns tontl clsi-, both bcibio Je- 
lAult and allcT, Ins trust Mas tor the grantor, iiom be* 
conics trustee lor a iilm |iiitjjose, iiiinelv, lli.it instead 
ol being in the first iiistaiKc tiiislee loi the grantor 
until delaiilt 111 pavineiit ol llu anniiil\, lie is now in 
the fir^t instance iiu'-icn lor ilic giahtor^ only until 
ilcfutilt 111 puynienl ot *^hc nnniiit}, or cleLiiiIl in pit} ^ 
inrnt ot tin* p>4..iiiiunM oi ii<sui nue by the grantor, 
ch si >11 tiisi hapjvii li * i- next tiiisiee tor the 
grantee, not ineuly hn rii'iing money lo pav tlu^nneaib 
oj the annLiJty. buL Il.i i iiMiig niomvitti jvryinoiUut 
ri.r arieai*^ ol the aiiiunu rod he o, unbuiseinenl ot the 
pTLiniiiiiis of insui iiWi d^aiiLcd u k griiiUH?, itid 
Ins iiJtimiire fi *-i mi Iu mioi ^iinoMid lioiii that 
which 1' at rn .mis ul ilu' ^urplus wIikIi 
L cm lined aftii pn ii» r'r ol ihc. anninry and cos.ta', 
to die ^uiplu ^^hi«.'i sli ill letnain niter payment 
A tire uin^iis e; lIi^ aiinuiiv *iik 1 the preiuiiiins ul iii- 
surant'* ad^aiiceil h\ ilu giniiloi, and the costs of cucli. 
Iheieloie. ileii it iid that tlii^ niciiioTial contauiE 
die iiaiiic ol the tiustie, and lui tvlLOin he is trustee, the 
assertion is not rut It is true as to the oit|Tinal 

crusts fust expressed , but ii js not true as to the tru'^t 
«:iibse<]ucnt1y engraltcd on it, and d* it ought to be 
stated on llieineiiiori.il llial/^7go/f is tinistce for the 
parties in die cxcnitiou of this latter trust, it is nut 
here suflSciently stauxi by the uords of relcrence to the 
deed, ** AS therein cxprrlTLxl/' toi thr dc^d, not being 
open to those Mho lead the ineiriorial, a lelerence to 
the contents ol the deed csin convey to llieiii no inform¬ 
ation whatever Jir fiarfe AnseU (a) it was held, that 
die terma of redemption ought to be memorialized. So 
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Ill Ojion V. A'iij’^^/^(a),'W’hcru the provjbotoi ul lvi*- 
cution wub mcmorialucd with ii rcfvrcice to the duvcl 
for the time and inaiincr theieof, it wub hold iiibuniciciit. 
f>o, in Cummings v. Isaacs {^}, and Denn o,i demise of 
Dtdnian v. Dolman (c;, in which last c»s it wiis held 
by Lonl Kaii/on C. J. that it was nccc-^sniy to memo- 
iiitlizc a trust, that if the j^rantor should leave tlic 
kingdom, the grantee should retain, out ot the iVinds iii 
llie hands of the tru!>tee, all the additional expeiice cl 
in>>nnng the grantor’s life, which might be in the first 
iii<ilciiicc paid by the grantee;” for that the annuitant 
d^'iiied an additional benefit therefrom. 'I'he case of 


"I'niflot V. Johnson [d) inuy be distinguishable from this, 
b'‘'ausc It jierhaps conics within the veiy words of the 
‘i .diite; but J. then* biundl_} states, and the 

('ll. ti 111 the case of Toldernf \. ^liltm^e) held, th.!l 
.t'l the trusts which are not mere collateral trusts. 
Ay lot payment of rent and taxes, and the like, 
o.ight to be set out m the mcmoiiaJ. To slate 
th.it A. IS trustee for' Ii. and C. conveys no in- 
iormation' the memorial ought to state to what extent 
he IS trustee for D. and to what extent for C., at least 
with sufficient particulaiity to shew the nature of the 
transaction. Denn v. Dolman strongly coiihrms this doc- 
tune, and the Court there proceeded, not on the defect 
that the mcmoii.ll did not set out the names of the parti- 
culai creditors for whose benefit the trust was created, 
though that defect also there existed, but on the broad 
ground that the trusts ought to be set out. Deseti/aris r. 
CIBrj^en {J ). The trustee w as to permit the grantor to 
reccave the rents till dcfiiult, and after default lor 6o days 
he was to raise the arrears for the grantee by sale, and the 
Court held that the omission to memonabsc the second 


fd') ft Term Rep. 184 . 
(e) i Term Rjep. 480 . 

(/) 3 i Jft. 


(rt) 3 Bas tjf Pull. ijj. 
(d) 8 T.R. 183 . 

(r) j Term Rep. 643 . 


trust 
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viubt uliich rcbuItcH tor the grantui liiiiiiijr tiu* 6o c]a}--'j 

wa-, faLi]. Tliat c.iif i& .ueciacly in ikjii t, iiu llie iUf'iiio- ' 

Bi I \ I' 

I ^ j] cltd sheW) as niULk as tli <> i 1 o'*s, lur v Junii the li ustre 
as trustee, namely, foi tlu-planter till ilcl.iult, uiiil Hviiux«t 
‘ or the grmittif' after the 6o days; but it Itiili'd, b.'caast* 

>i did not shew the whole extent to wIiilIi lie wns 
trusteefoi each, and iMnl illenlotGUg^i there iiitiiiiatr. 
that decided cases bound the Couit to lequiic, tli.it all 
the trusts should be set out j and La-utance J |}.irli) n- 
larly icfers to the judgciiiciit ol 2 Stipc C. J. in the i ise 
Kxpatte Ansell. lhadfotd v. Butlantl (n) is also ap¬ 
plicable. Ill Leicester v. LtxkxiootHJb), l.uul//^Milieu; h 
C. J held that the iiicmorial was bud bciause il did 
>>ot state all the trusts declared ot the sum ot io,ooc f , 
and the Court of Exchci^ucr-chainbci, upon ciroi 
rirought, unatiiinously coiiftrnicd his opinion. |_'i he 
(Jnurt domed that the judgment of the Kxclipquei- 
ihainbcr in that case had coincideil wiiri the judgiiioin 
of the Court below in all its paiticulais , tiu* Couit cl 
Frror state that their judgincHit. proceciU on the gene- 
lal ground, that all had not bei.ii doi e in the meinoiia 
v/hich was icijiurcxl; and they point out the paiticular 
circumblnnccs in which they coincide with the Couit oi 
King’s Bench: they proceed iiiiiiiily on the giouiui 
that the DetciuLiiit and Aclom wcic by the nssigiiment 
become ti ustees lor securing the .'iiiiiuil^, and that it 
was not expressed in the memorial ior whom they ueie 
trustees, but they do not go to the whole extent of tiie 
judgment of the CoiiPt below.] Tins doctniii is nut 
impugned by the case nt Dejaiia v Sitnt^ which was 
decided siiiiply on the principle that it did not uppeui 
by any thing before the Court, that oilier trusts exisled, 

.uid Lmstence J. observes, that the party was not callpJ 
jn to disaffirm the existence ot other trusts, and the 

(a) 14 Fait\ 445. * Maati- 'r' frl '34. 

M in 4 dictum 
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V. 

liAHtUOT. 


dictum there of Chamhre J. that the act did not reqiiin- 
the trusts to be set outt must be understood with the 
Jimitatian, tliat it n* not necessary to set them out as 
ti lists, but Jt IS necessary to set them out, as the mcau” 
of shewing for wliom either ol the parties is trustee, 
unicsb that <ip]>c:irs by .in cx)>ress (lL'clHr.ilion of the 
grantee. Byrnpa v. Rose (alls within the same piin- 
ciplc as Defaria v. Utml. There the trusts were sot out 
in the inemorial as fully us in the indenture; and the 
Court held, that i( theie viero other trusts, not stated in 
tlu’ moinoria), it tt.is necessary tor the pnity ivjio woulr 
iinpc.ieli the mcinoriiil, to shru ulint they weie Bin 
Iteie the cMsU-ncf of fniihcr trust., docs appeal, ane 
the ineniuriul does not slicw to wii.it extent Vtgeti !«■ 
trustee for the grantor, and to wiiat oxten., fiir th< 
grantee. 


/.r'lis 111 ie|i]^. Ilie Dcipiidant'.« argument would re- 
ducc to nothing the correction of the iaw on this sub¬ 
ject, supposed to Jiavc been attained by the coses of 
tiefana v. Siwl mid Bursn v Rose. In Askes} 
M.acreth^ it .ippeareil on the lace of tiie dci'ds, that 
CmUts WHS a trusU'c ior ilie grantor, as well as tor the 
grantee, ami the name ol the grantor u.os not stated ac 
oiiG (or w horn he was trustee, ll trusts are so complex 
tliat unless they aie fully set out the Cuuit cimuol 
judge tor whom the pai lies are trustees, it cannot be 
sulfiuent, as in Brawn v. Rose it was held to be, to 
state them by way of reference, ** in in«irini‘i therein 

mentioned.” The sounder rule perhajis would be, that 
tlie act is not satisfied by setting out the trusts vet batim 
ibr the judgment of the Court, but is impeialiic on 
the grantee to declare 111 words for whom any of the 
parties is trustee. In Detm v. Dolman the objection 
was palpable, there was a total oinisuon to pursue the 
express words of the statute. Money was declared to be 

paid 
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jiud to Oi ^\th Ml trust, but it is not shkI in trust for 
.vhom v haat^ e([ii ilU Hl^tlng11l^Il.lbIc* 

*^rom t'lo <iHitrnit Jur iiisuiiiig tlio giiuitoi’s life* 

m c.isL* hi> abioail, £iL the grantors expcncc, 

w.is p.iEi (’F ilio ? k iTf 9/,/, ami It ]«• nllo^'tlioi oinittod; 
~hat uMs not si our^tion %\licthci it ^m>u 1 cI liuvo siiHiced 
iioitly to noiui-tlio'^ub^tunco uS* the bljpiilatioii. In 
OtfStN/iinsy Oltirrn the trust jLiiiiijr the 6 o d.iys is 
wholly oniiltCHl. loi iie> one unild Loiiceivo lli.it, tiu^^t to 
l)c intindiil iiiidfr tlio iiMial pr>woi 5 ol 

entry iiul distros>.,” ulnoli would iialniiill^ i .vnii fiii 
»iitry and ili>,lu'*-s by thi* :uiiiiiitniit liimsdl. Ihitil/oid v 
niolduil IS cquully iimpplicnblr, foi llicie j trust <liirii}|r 
20 d.i^s is uiitiii’Iy oniiltrd. Here Pt^nll brcoiiii'S u 
tiustt’L* 111 no now slinpo, oi now Lh.iraLtor, ilicrr i< 

jnly a loturi'm c' to h.s loriiicr cliiiractci, winch i'* brion 
'iifficieiitly iiiL‘inor.iih/fd, and the words “ :is tliiTriii 
iiuiiluiiiiit'' (MinbJf the cn(|uiri‘r to refer to the grant, 
siich Ms It Is ineiiioiiilized, and tlipieby to bee how Pigotl 
IS trustee, and toi wlioni he is lriisu*e. ThibiLiiise ere- 
itcs no ti list ol which the trustee had not bclore been 
-pecmlly named, and tlie trust set out on the iiii'inorial 
tsel£ I^eifccstn v. LfKkaxKni, as now ex])liiiiicsl, doc» 
iiot militate willi Defat ta v. l^uit and liii.lcii v. llo&e. 
It does not prove that every tru'>t must be set out, iiui 
diat it must appear to what extent the |Hirty is trustee. 
It ib therefore no objection, to say, that the trusts in tlic 
deed ore therein more jiarticului ly specihisl than are 
the trusts ill the memorial, if nothing shews that tlie 
parly is trustra for any other perujii than those whom 
the mcinorial (itates. It has not attempted to ar¬ 
gue that the grant is vitiated by reason that the memo¬ 
rial omits the amount to be iiisuied, or the stipulation 
that the insurance must be eflected with a joint com¬ 
pany, not with an individual; yet, if every particulai 

of 
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i8i(>. oi ilic InisLwcic ncccsbary to be stutcil, it Mould be 
*- fatal to omit these. This clause extends I lit triibt lo 

i.£AM[iUi another object, but it docs not create a trust for another 

DARfooT. person, and the substance of the statute lias iherctoi e 
been complied with. 

Cur. ado vult. 

The Couii aflcmards sent to the Master of the Rolls 
the following certificate. 

Having heard the arguments of counsel in ihib cau&Cj 
we are of opinion that the memorial of the annuity is 
a good and bufficicnt memorial, as reqmicd by law, 
to make the grant of the said annuity valid 

1 -'cb\uary rath, i8i6. V. Gibbs. 

K. Daii IV. 

. 1 . A. r.MiK 


MEMORANDA. 

IN the last J/ic/ioWmos vacation Sir^Azn ChambtCi 
kilt., resigned his oflicc of one of his Majesty’s Justices 
ol the Court of Common Pleas. 

Ill the snine vacation died John Heathy Esquire^ one 
ol his Majesty’s Justices of the same court. 

In the same vacation James Allan Park^ Esquire, one 
of hia Majesty’s counsel, was called to the degree of the 
coif^ and was appointed one of his Majesty’s Justices of 
the Court of Common Fleas, in the room of Sir Alan 
Chanibref Kut. He gave rings with the motto Out 
Irf^es juraque servat. He soon after received the honour 
ol knighthood. 

A little before the end of this term Charles Adbcil, 
of the liUKr Temple, Esquire^ was called to the degree 

1 of 



IN 1111 I’rriY siMii\rAT» oi OEOHGKIIf. 



f«l tlio coil, and VOS jppoiLL'-d tu the office oi one oi his 
\Lijebt\'a Justiccii ol the Court of Common IMea^ in 
tiic loom ul i/o/v/ Ksqiiire, ihcuM^etl. 11c 

iiii^b Mitli the niullu iMbot,. 


iSiO. 

^ / 

Memoiianu.1. 


Ill tliNtcMiii niso dud ' Li IftH}!/ Knight, 

one ot Ins ^rinst\ -s l*P'-lLit's ol die oJ Kiii«^’s 

Hoik Ii 
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In tlip Fifty-sixth Year of the Reif^ of GLoitoi. Ill* 


MEMORANDA. 

the last Hilary vacation Geoige Somleif Holroyd, of 
Gra^s Inn, Esquire, was called to the degree of tlic 
coif^ and was appointed one of his Majesty’s Justices of the 
Court of King’s Bench, in the room of Sir Henry liara- 
pier, and gave rings with the motto Camponere legibus ur- 
6 em. He soon after received the honour of knighthood. 

In the course of the same vacation James Burrough 
of the Inner Temple, Charles IVarren, and Jonathan 
Home, of LancoMs Inn, James Scarlett, and JVtUiam 
Hanrtson, of the Inner Temple, James Tramer, WUltaht 
Cooix, Samuel Yate Benyon, and Witttam Agar, of 
lAnadrCs Inn, and John BM of Grt^s Inn, Esquires, 
were appointed his Majesty’s counsel learned in the 
law; and Charles WethereU of laneolr^s Inn, Esquire, 
received a patent of precedence. 

xa 


In 
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In the same vacation died Sir Simon Le Blancy Knt, i8i6. 

one of his Miyesty’^ Justices of the Court of King’s v ^ 

Bench. ‘ Memoranim. 

In the course of the same vacation John Vaughan^ 

Esquire, Scijcant at Law, her Majesty’s Solicitor-Ge¬ 
neral, was appointed one of his Majesty's Serjeants at 
Law: he was soon after appointed Attorney-General to 
her M^esty in the room of Geotge IIa}dtnget Esquire, 
deceased, who was one of his Majesty’s counsel, and 
Chief Justice of the IStecknock circuit. 

On the second day oi Eubter term, Chmles Abbott, 

Esquire, resigned the oiTice of one of his Majesty’s 
Justices of the Court of Common Fleas. He was 
shortly after appointed one of Ins Majesty’s Justices of 
the Court of King’s Bench in the room of Sir Sivum 
Ijt Blanc, Knight, deceased. And upon that occasion 
he received the honour of knighthood. 

In this term James Bun ough, Esquire, one of his Ma- 
ji’cty’s counsel, was called to the degicc of the coif, and 
was appointed one of his Majesty’s Justices of the Court 
of Conimoii Pleas in the room of Cbatles Abbott, 

Esquire. He gave rings with the mottoLcn'i^MS Emended. 


Mooul and O nets. Assignees of Sheath and May 3. 

Another, v. Wright. 


Piaintifis were the assignees of the effects of 
Messrs. Sheath, who Jiad been bankers, and had be¬ 
come bankrupts, and they brought this action to reco¬ 
ver a balance due from the Dciciiduiit, who hod an ac¬ 
count open with tlic bankrupts, and a credit allowed him, 
for the balance of that account due to the bankrupts. At 
the Zancolii spring assizes 18id, before Ihckaids B. the 


Where a per¬ 
son produces 
notes issued 
by bankers 
since become 
bankrupts, and 
pi oves that 
ps) ments were 
made to him 
to that amount 
in notes of that 


bank shortEy before the bankruptey, that is cvidcnec Co be left to a jury, whothw he 
did not hold these idenucat notes at the tune of the bankruptcy. 

PlaintilL 


cases is EASTER TERM 


Moore 

\VniGiir> 


PJaintifl^ proved a balance of 704/. due from the Dc-' 
fendant at the time of the bankruptcy. The IDeibndant 
proposed to set off notes of Sfteath*& bank, which he pro¬ 
duced to the amount of and proved that various 

sums had been paid him in notes of that bank by diilerent 
persons to the amount of 8482. at various periods from 
die 4th to the 27tJi oijunc, the bankruptcy happening 
early in but he did not idcutily the notes pioduced 
to be those which he then received. For the Plaintiffs, 
to rebut this evidence, it was proved that the bankrupts 
on idth June pressed the Defendant, who had then over¬ 
drawn his credit, to 1 educe his balance, that lie lived 
within tt verv short distance of the bank, so that he 
might easily lodge tliuie any notc& which lie lind, aiMJ 
that he had di'scouiited with llioni a bill lor loo/. -i 
\erv few clan's bclorc the bankiiiptcy. Ituharih B. lelt 
the case to the jury upon this evidence, to bay wlietlier 
the notes pioduccd were iii ihc JDffcnd.int^ posscssjiMs 
at the time ot the baiikiupln, and they found that the\ 
were, and ga\e ihcir \crdict lui the Defendant. 

("aug/iaji Seijt. in thi±k teiin uin\cd to n^de the 
>crdictand have a new liial, contending that il was nt>- 
cc-^bary that the Dcfcudai't should idciiLifj the iiotc*^ 
tihich were the subject of the set-ofT, and shew tl at the^ 
Mere in his hands bclbic the bankruptcy The ciicuni- 
stanccs given in evidence londorod the concIuMoii ex¬ 
tremely improbable mIiuL lliojuiy had drawn. 

Gibus C.J. Tlicrcis no doubt on the law oftln-k rase. 
This lb an action brought by the assignees of a bauhtupl 
against a creditor of then s, who seeks to set off agjni*-^ 
tlicir claim notes, whicli, he says, w'cre in liis custody 
at the time of the bankruptcy, and mIiicIi arc iii liis 
custody when the action is tried. Ihima Jactc^ that is u 
case for the Defendant, if he follows it w'ltli •'omc pioo"'' 
that tl?**}- w<.rn in his custody at the liinc of the bnnk- 

liiptr V 
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rtiptoy. Very pai ticular evidence of that fact is not to 
he cx])ectcd, nor that it bhould be brought quite home to 
the time of the bankruptcy. It does appear that the 
Defendant did, bhorlly before th^ bankruptcy, from 
tune to time receive notes to the whole amount of the 
M*t-off claimed. On the other side nre to be v^csglied 
tli^ piubabilitie«i urged by ihc Plaintiff’s counsel, that 
the notes wcie not then in the Dcfcnchnil’s nutody; 
tliev were to be jmt to the jui}, and no doubt v.crc ab!y 
jnit to tliein* but those arguments having been urged to 
the jurv, and they hnMiig dccideil on lln^tn, there is no 
3 >1 uM to Jistuib the verdict. 


xBi6. 



L 


..ii /ir- 


'1 tie le-il ol llu* Court concurred in 

Refining the rule. 


lJ\KrR and Others, Assignees of Giiegchiy, a 
bankrupt, v. Lxnghorn and Another. 

^J^'^rilS action wrs tned at the sittings after Iltla 7 y 
teiin 18163 before G^bhs C. J. It v.as brought by the 
a^-pfFiicea oJ u baiiki'ipt undentiitoi, to recover pre- 
rni! o'l politic*- unilcrwiiUcn by the bankrupt for 
ill*' Dcleiicaiit, who wes ,11 iii'^uraiicc bicker, ^nic 
deleijce was i set-olf lor a Jo^^s, whicli Iiappenccl before 
the hanki iiptci, on the sliif) on apniicy iindci- 

wziLlLii by fhe bankrupt, anil directed bj the Defendants 
igeiil-i, \- uell in flieii own names ns 311 the nnnics 
of all otlicis whoiij it might concein/' The iiite 3 cst was 
in Mr-d/r 7 H«. Theic liad beci* en adjustment of llus 
betneen the Defeiul ints nncl the bniikiupt Gzrgo/v, 
but il proceeiled on a tahe *^uppusitic)n that the shipliad 
bean lost wlieii she was not lo^t, and the adjiistnieiit 
wi. llieieSoir triuk I'P tlie *- 1..,. was atU'iMaid-^ 

umII\ 


.1/0 


j* 


that 

?ii insaraiie 
b-oker cmnat 
s.et o^T igai*ist 
premium'* (!jc 
10'"^ c JSMipee^ 
fiT a bauM.r' pt 
on pol cit« 
iiLi n rittiMi by 
the bankrjp^, 
losses u hit'll 
01 currcil biiV'C 
thi lj uikript* 
i\f thoLj;ji r} e 

jinlu) v,A<i 
I'fTcL’Lil intjip 
b- 'ico*"’j 1 ■'ni® 


as 
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JliKEn 

1 - 

J^ASCSHOBH. 


really lost. It was contended by Iaw Scr|t., that the 
Defundantb, who had no ilt'l cteder,- conimission, not 
having effected this poluy for their ov^n benefit, but 
fis agents lor others, were not entitled to set off this 
loss. And the jury fniiiid a verdict for the Plaintiffs. 


Shepherd, Solicitor-Gencinl, now moved to set aside 
the verdict and have a new trial, or enter a nonsuit. 
He contended that the result of the cases, was, that 
'\herc u policy la cJlbrted in the name ot the assured 
only, ihcic the bioker had no right to set off a loss 
against premiums due to the undiTwiitcr. tlere the 
broker can neither sue, nor })rnve the <lcbt under a 
commission, unless tlic cn^ has additional f.irts belong* 
ing to It, as adjustment, or the hkc, to enable the 
broker to sue oi set off; il la theiefore necessary tha. 
something et|uivalent to payment, as an ascription n. 
.iccoiint, should take place; but where the broker, a^^ 
in this instance, effects the policy in Ins name, there he 
had a right to set off the loss. Koster asii^nreit of Sisan 
V. Eason [a). The want of a r/rl crcrfcie commission 
could make no difference. The priiicipui, indeed, has 
always n right to step in, and say, I am the piincipul, 
and the underwriter must pay me only. And if it is .1 
liard thing that in the one case the underwriter slinulrl 
be told, when it im against his iiitciest, that he owes the 
money to the broker, and that 111 anolhei case tlic 
principal should come in, and SHay, you owe it to me, 
acconling as one or the other course is the least 
beneficial to the underwriter, yet the underwriter sub- 
jnits himself to ti. it hardsliip, when he underwrites a 
policy in this (bim. If the coiisc^quciicc were otherwise, 
an underwriter might always s<iy, when he uiiderwritr'- 
a policy in this form, that he will not be sued by the 

(a) iJUaule & Sclvu 114 . 

principal 
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principal far the loss; for the broker owes him more 
lor premiums; but when he underwrites a policy 
effected m the broker's nanio, but for the benefit of all 
interested, he has no i ight to preclude them of their 
beneficial interest therein. Tlie broke" might, by 
reason of Ins right of action, perhaps, release, but the 
Couit would Tcstiain In in. Here the biokcrs wovild 
hare a riglit to sue; and if to sue, it follows that they 
Would htivc a right to prove the loss us a debt to theTu- 
sebes uiidei the roiiiiuissioii against Giegory, and il 
they might do that, wliy may not they also set off, if 
the priiK’ipal docs not previously step m and prevent it 


1816. 

Bakfh 


V. 

LANonor.v. 


Grnns C. J. Tiic adjustment may be laid out of the 
case, because aftci the time uhen the ship was snpposeil 
to be lost, she wvs seen, and the nd|’istnicnt w'ls struck 
off It is witliiri oui memory that the rule has been 
esLibl'dicd, that a brukei could in any case set up lus 
light to a loss. "We have taken our spring liom the 
cu'-e of Grove v. JJuboi^ (a), and we refei all the'c dis- 
tiru tions to that c.ase. We sujiposc that case pioceeded 
upon some principle. I wish I could discover tliiii 
piiiiciplc. I think the mistake in Grave v. Diilmis was 
to suppose, that he who is only liable 111 the scioiiil 
instance on the failure of tlie original dcbtoi, could 111 
any ease be coiibulcred as the oiiginal debtor hnnscir. 
But 111 tins case it is nLo to be coiisiileicil, that an .11'- 
tuiiiit of these premiums, coiitninnig the sum iii question, 
was produced, and exhibited to tlie Defendant, which 
he oier and over again p>uriit>eJ to pay, and tiuie w i. 
not, till u very late peiiod 111 tlic ti.aii-.ictioi', .in\ if- 
tempt to cljiiii a !»et-off, and I think the jury iii.iy be 
jiiotifleil III their \erdict on this gioniul, that the parti, 
who was well acqii.iiiiteil with the facts ui lus own case. 


upon 


VoT.. vr. 


(rt) I Terv H'/l. TT2. 

\ n 
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upon ii full knowlcilgc of ilicm, for a long time ad¬ 
mitted that lie had no Llaiin; and after lulling the other 
jiarty to slecjj, he ought not to be permitted to establish 
. lllb bct-oir. 


Rule refubed. 


4. 


rJSWTRISS t’. Ai;st ev. 


A count for a 
doceLtf aver¬ 
ring that the 
Detendaiit re 
presented to 
the PUintiA 
thsl hn Ic-isor 
requ reil 1^0/ 
prcinluxn tor a 
leaaej viheieas 
lie lequired 
icc/1 
the 

T^c.eiidant 
fi Aiidulenily' 
oh innedirom 
t\s Plaint iff 
An 1 ronverted 
tn hia Oi^n use 
jo/ f 13 sulTi- 
cienta 


'piIE Pbintifl" clctlared, ihni I-c at ihc 

Dok'Lulaui's requests t'niplojcd linn, (not saving 
for hue or to endeavour to oblaui loi tlie 

Plaintiir tioin li ./fjAffsoa a new lea^o ol eeitum pre- 
Jiuscb at a {nrmiiinij ciiul it tliereujiuii btcaine llie 
Defoucliinfs diit\ to iciulci to the PIniiitiir u true 
account of the tmiis niinhult he had obtained such 
h'asc; jet the Ucrciidanl, Jiot rejriudiiig lu *5 duT\, 
faUH3" and fiaudiilcnth icpu'-ented and pietended li, 
the PlaintilT^ that minucii, and nas to be paid, 

150/ foi grantuig such k* i.c; ulieiiM'* he ie(|iiiied and 
to be paid uuilIi Ics-^ Mini, to nit, locA, as tlie 
Deleiidant nelJ knew, ard ihcDeleiid.iiit, by incuii^ ot 
Ins lalac and haudiik'iit icpicbciitation, obtained Iruiu 
the Flninliti, and cotivcitcd to hi& own ii^e, the buiii ol 
50/. After verdict foi the IMaintilf, at the siLUngs aftei 
Hilary term 1S16, beioio GiAfisC. J., S/up/indy Soli- 
citoi'-Gcnciak now moved in arrc&t of jiiclgitientii upon 
tlic giound that the count did not bliilc that the 
tendunt obtained hojii tlic Planitilf either the 150/. or 
the 100/., but only 50/, uliich must be intended ol 
paicel of the locA which the Plnintitl was, on Ins 
own shewing, bound lopa3^ If he had shewn that tins 
50k m .15 over and above the loci, it would ha\e Mil- 
iiccd- But unless the ad\Clb “ framiidciitly” will supply 
the place of an UACLineiit of fact, the rialiitifl'shcw*- no 
injury sublaiueih 


(1111 1 
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OiBBS C. J It seems to me that there is enough 
stated to a comnion luteiidnicnt to cliarge the Defend¬ 
ant. The detlaration states tha*^ it nas the Defi'iidaiit’a 
duty to make as good a bargain with E. Johnson as he 
could, and to acquaint the Plaintilf with the terms of 
the coni I act; it charges that he represented to the 
Plaintiff that Johnson was to be paid 150^., wheieus he 
was to be paid only 100/ : theie ends the charge ol 
misriprcscnt.itioii' wliat follows is only a statenicnt of 
the miscliief, nliiili, bv tliar mlsiepiescntation the De- 
(eiid.inl was enableil lo practise on the Plaintiff. I 
think tli.itihe 50/. mentioned 111 tins allegation “that the 
iJrfemiiiil tlicri-by tiaudiileiitly obtained and cunveiteil 
to Ills own Use llic sum or5o/.,” must have been the 50/. 
over and ibovc the loot, 'vliirli iv is to be paid lo John¬ 
son , iiiirl I tlnnk that, cspceulli alter verdict, this is 
siillicieiU, and it these facts had not been proved, the 

It would not have been vvarraiited in the veidict 

• • 

thov ioiiijd. 


X8i6. 

PjcnTRiss 

v- 

AU5T£\\ 


Dalla-> J- Tlio Allocation that the Plaintift* wim 
tlioieby dotraiulcd of 50/. sufficiently con\eja to my 
nndoiiiLmclinc that propohitioii wIiilIi the Solicitoi- 
Ociioral contends must appear on tins recoicl, luitneK, 
that by moAns of the false and traudiilcnt niisrcprcsent-i 
alioit, damage to the amount ot 5c/. has aiciurd to the 
JJcfcndaiit. 

Parr and Buarougie Ja. coucuircd in tliiiikiDg tJint 
the jiiclirimMir oinrlit nut to be ano^ted 

Kale irfir^ cd« 


\ n a 
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I Bib. 

6 . Taylor v . Zamira. 


To ill avowry 
for rcnc. it is a 
^ooiJ that 
bLTOie the les¬ 
sor had any 
thing in the 
Jdnd> a termor 
granted an an¬ 
nuity or rent- 
charges and 
granted and 
covtnanted 
that die 
grantee might 
diatrain on the 
] remues; that 
tlic annuity 
in aiTcarf 
i]i(llliCgranti.e 
dciijaiidud Lts 
ard thrcaLcncd 
d jlTLb.!. and 
the riaiiiliA 
pj. d her the 
ariiour.t of llic 
rent then due 
to the avov.* 
aiiti aiid EOt 

iiOLhiiig 111 

atieau 


I^N replevin fbi taking the Plaintiff's goods ni his 
flnclling-housc, the Defendant made cognizance 
>is the bailifl' of /f. S. CarpuCf under a demise at 35/. 
rent, payable quarterly, for 8/. i^s. for a quaiter’s rent, 
due 25th March 1813. 'Ihc Plaintiff pleaded, that be^ 
fore that demise, J. Mideout being seised in fee of one 
undivided fourth part of the place m a Inch, &c, and 
W. Tothill being seised in fee of another undivided 
fourth part thereof, before that demise, on i8th Maj 
iSo2, by two several indentures, the one between J. 
Rideout and S. S. Stilly and the other between TV. Tothill 
and S.S. Stilly Rideout and 2 olhill severally demised to 
Still their respective undivided fourth parts for two seve¬ 
ral terms of ninety-nine 3reais that &iU entered and 
was possessed jt» mUy a?.d before the demise m tlie cog¬ 
nizance mentioned, on the 24th June 1803, bj' inden¬ 
ture, >S'. 5 . Still tiuiislcrrcd and set over nnto Mentjf Still 
the said two scvciiil undiMclcd fourth parts of the said 
place 111 which, &c. for tlie residue ot those terms. that 
If. Still eiileird and was possessed o»/, and before the 
dcniijc ill the cognizance inciiLiuncd, and before If. Ji. 
Cai'puc had any esLute or interest in the place in winch, 
&c., on 22d Decembei 1807, by indenture between 
H. Stilly I., Margaret Knaedesy 2., S.S. Stilly 3., Jo/itt 
Tuebery ^.y and Matiy Knasclts, Meiy Si ill the cldei, 
.iiul ^lai^ Sitll tlie 3'ounger, 5., If. Still assigned the 
iAid tw'u undivided fourth parts to Jl fucker for the re- 
! pcclivc ic'slducs of those terms of ninety-nine years; 
and Tucker by that indenture grantcil to M. Knoxin, 
M. Stilly and M, Still the younger, tbcir survivors and 
survivor, one cuiiiuil^', deal j'carly lent cliaige, or aii- 

luml 
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nual sum, of one hundred end tno pounds, sixteen 
bhi]ling>, to be yearly issuing, payable, and taken by 
M. Knafwies during her life, and after her death by 
M. SttUf for her own sole and separate use, and after 
both their deaths by M. Still the younger, out oi^ aud 
charged upon those two undivided fourth parts of the 
the place in which, &c., payable 011 the 25th Maick 
and the apth September ■ and for tlic better securing the 
payment thereof, J. Tucker granted and covenanted to 
and with M. M. Stillf and M. Still the 

younger, their survivors, &c. that in case the annuity, 
or any part, should be unpaid by twenty-one days, then 
they, their survivors or survivor, unto and upon the mes- 
e>iiag.''s and premises tliercby chaiged, might enter, and 
distrain for the same annuity and all arrears, and the 
distresses there found might take, lead, di ivc away, and 
impound, and in pound detain, until the annuity and all 
.in cars and costs attending the distress should be fully 
paid, and m default of payment in duo time after dis¬ 
tress, might appraise, sell, or dispose of such distresses, 
or othrrnise act therein according to law, in all respects 
•is landlords arc autlioriAcd to do in respect to distresses 
fni lent, to the intent that thcicby they respectively 
might be paid their annuity, arrears :nid costs: that 
J. luckei cntcieil and Was possessed pi only subject to 
such annuity; and that aftciwards, and bcfoie the tine 
when, &c., on 29II1 September 1812, a sum of money 
exeecihiifr the arrears of rent 111 the cognizance men- 
tuuicd, VIZ. 205/. I 2 S. for two Inilf-i early payments, be¬ 
came due from Tuckei to M.. Kno^'les, and she there¬ 
upon, afterward^ and before the time when, &c., on 
26tli March 1813, demanded payment of those ni rears 
Ironi the Plaintifli being the occupier of tlic place in 
which, &c., and threatened to distrain upon the PlamtifF’s 
goods in the saiddwelliog-housc; whereupon the Plaiii- 
Ufi} 111 order to prevent kis goods in the place ui which, 

N n 3 &Ck 


1816. 

Taiioh 


V. 

Zauira. 
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Taylor 


V 

ZiMIHA. 


&c. from being distrained* before the time when* &c.t 
paid M. Kiiaailes 31 . 15s., the rent so in nrrcar as the 
cognizance alleged* as, and foi, and in pait jiayment of 
the arrears of the annuity so due. And sci* no part ot 
the sum of 31 . i^s. of the rent aforesaid was in Hrrear to 
H. B Carpue in manner alleged. To this plea the 
l>efendnnt generally demurred* and the Plaintiff joined 
in dcmurier. 


Vm^kan Serjt. in support of the demurrer, contended 
that this plea was bad, because it amounted in substance 
to a pItM of nif habtt.f in tenementis^ and it could not be 
held gooti* without virtually repealing the statute 
11 G. 2. e. 19. Before that net nn avowant wi reple¬ 
vin for rent u'as obliged to shew a title in fee, find if bis 
title consisted of many facts* the Plain tiff iiiiglit traverse 
cither of them; the intent ofthntnU was* not niciely to 
enable the lessor to give liis title in evidence on a gene¬ 
ral allegation of title, but that the title should not be at 
all put in issue. The mere question on this record, is, 
whether the Plaintiff held lot the term allcgeil in the 
cognizance: the interest winch the tenant sots up, is not 
a title subsequently grown, but a prior title, which, if 
the annuitant had it at the tune of the demise, shews 
that the landlord had then no title. It is a maxim* 
that a tenant cannot dispute his landlord’s title. S^lh- 
!wi» V. Slradlin^{et\ Palmer \\ Ekins [b). Purkei 
Manning (c) act. Lord Kenyan C. J. says, “ The De¬ 
fendant, who has occupied the premises in (jiicstion 
fur five years, and taken oil the profits of the estate 
during that period, on being called upon for lent, re¬ 
fuses to pay, because, (he says*) the lessor had no right 
to confer .1 title on him. But is this the Jaw ? Tin; 

(a) a Wi/j. 30S. (e) j Term Eep. J39. 

(A) % Sir. 817. S. C. Lore/ 

Rajm 1550. 


it 
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Lj&cs cited on bclialfor the Dofendaiit do not prove that 
it IS. jr, indeed, the Delendjiit liad been evicted, to be 
burc, lie could not hii\e been ccmipclU^ to pay rent; 
and he might have jdended tlia^, fact in ansuci to the 
PlaiiitidS demand/’ A tenant, indeed, may shew that 
his landloid\ title lias r\]nied, but lie cannot in any 
ease sa>, that wlicu lii^ landlord dollll^cd, he had no 
title. In Palmrr v. PA ms it is not aildod that ho 
evicted. Sap^/h}d x^lHctilut (/<) is mainly dislinguibh- 
able. T.nid judgment 111 iIi.lL ci^^exs peifcctly 

c^nsi'iteiit will] the Phiii]tLlI'’s title. Tlieie it -nab held 
that the tcnnnt might set up u payment to the ground- 
landlord, made under a thieal of distie^^ But this 
is no payment tor the lessui; this is a disclannei of 
Irs title, it shcMTs that the whole rent, and much more, 
js due to aiiotlici ; it is boLtoiiiod in u denial of Ins 
f]th\ It lb belter that a laic instance should occur, 
wheieiii a tenant takes .l taim by .1 b^d title, and pays 
lent t« ice; for he max, of course, loccvci it back 
again, «i liavc a coniiienbaUoii ag'unst the other for 
atiiiining that he had a good title. At 41II events tins 
plea is bad, for if this lie a pnjincnt to the landlord, it 
itifly be given in evidence on the general pkM, that no¬ 
thing jb 111 airrai. 


1816. 

Tavuiu 

V. 

Zam:ha. 


/>/« Scijt. conUd was stopped by the Couit. 


GibRs C. J. None of this Court have the least 
doubt on the point on wluch the PIaiiitilF\ counsel 
\rry properly rested his nigiiniciit, that ml lichuU in 
iencmenUs is in no ease an alls^ver to an avowtry ibr 
rent, or to an action of coieiiant lor rent; but he was 
mistaken 111 the corollary he wished to raise from that 
propobition. In every plea of cuction there is an aver-* 
incut that the lessor had not a pcriccl title wlicn he dc- 

(n) 4 TtrnnRrpm 513. 

N n 4 misedy 
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1816 

Ta'ilor 

1 ' 

Za;.iik.\. 


ini!>crl, but lliut fact alone would not siilhce, to consti¬ 
tute a plea, to it must be added the fact, that the lessee 
was in consequence c\icted; the whole is a defence; 
the Plaintiff *s counsel argues, that because ml ha- 
buit in tenemeTUis alone is not a defence, therefore it 
cannot be a part of any other defence. The question 
is, whether the tact, that the tenant was called on by 
tlie annuitant, under a threat of ciistres«, to pay off* the 
arteara of the annuity, and did pay them off accordiiigl}', 
being added to the other fact of the lessor's defect of 
title, be not a good plea. &tjtsJord v. Fletcher is deci¬ 
sive, that if the Defendant had held land subject to rent 
due to a superior landloi d, and the tenant had been 
threatened with a distress by that superior landlord, he 
might pay it, and claim to have it allowed as a payment 
to his imniedinte lessor; and the only difference is, that 
there the lessor was personally liable to that rent, here 
the land only is shewn to be liable ; and if that circum¬ 
stance made miy distinction, we would hear the case 
further, but my brothers concur with me, that nothing 
can rest on that disliiicliun. Merc the luse is, tliat 
this land was subject to a burthen in the hands of the 
Defendant liimseK ; lor beluio the Defendant dL’iiiiscil to 
the PlaiiKiffj the land was subject to a huilhcMi of pay¬ 
ing this n-iit , and it being subject then to, he Irt it to 
the Plaintiff', as if it were liee from (hat prior burthen, 
under a lent p.iynblc to himsili, and when he calls lor 
payment, payment is icluscd, on thcgiouiid that he, the 
tenant, has puid the burthen loanothei, fiom which the 
land ought to have been free when iheDeicnd.int let it to 
him. If he haul not paid tliat burtlicii, the luibiliLy of 
the laud to il would have been no plea; lor tlicn it 
would amount only to tlic jilea oiml habutl tn lencmentu^ 
but when lie aiJds that the annuitant threatened to exer¬ 
cise his riglit of distress, we tliink the two facts combined 
together do constitute u complete defence. 


Dallas 
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Dauas J. The substantial c[uestioii is, whether pny- 
ment to a person who hns the first cliai ge on the laiidg 
be not pajmciit to the Jmnicfhate JtUidlord, so os to 
leave no rent in airear. Tiic Mi<;gestioii that this woa 
a voluntary payment, is disnflirmcd by the uveriiient of 
uonipulbion, and the pu\mcnt therefoie is equivalent to 
a pnymeiit to the ground-landlord. Upon tlio princi¬ 
ple, 1 have no doubt - il there were any, it is eh cided by 
Saj^sJbid V. Fletchci^ 


i 8 i 5 . 

Ta^loii 


Z 4 ]M 1 KA« 


Park J. I should be sony if thcic were any inve¬ 
terate rule of law, which prcveiitcil tJie Uefeiid nit truri 
iccovoimg 111 this ease. Hiflltvfui y ha- b<'eii 

lelicMj on, as deciding that ml habmt m tinunenti^ is no 
plea, but tliib pleii is conipomidod of ih i kL .mkI oiiiei 
tilings, and is a good pk\i. T11 4I iat. ca iC (/?) in this 
Couii, the substance of the Dotendinri aigLiincnt was 
ihat the plea amounted to ml hahun in but 

the Court held oiIietMibc. Here is j coiupuKoiy pu}- 
niciit uiulci SL till eat oi dibUiV, and 111 ^lU'Joid 
Flciihu tlieic was no inoie. 


Rrnuouuu J. was of the junic opinion. Cat put, coii- 
aistenlly v, itii the plea 111 bar, had a guod title to cicnte 
the title iiiidei him. The land was thcinote liable to 
iiistiosa, no uiu* can doubt ubcint that. If preuuses bo 
liable to a disticss the toimiit has a JtgliL to |)ay the 
chaige to which they aic liable; and the IXleudanc 
having so paid the aimnity, lia^ u iiglil to deduct from 
his rem the Sinn su piiid ; and li the })n\ ii'cnl hed ex- 
ceedcil the 1 eut due, Jt afi^ieais to me tliat lie iiirght have 
brought erwump^il against the Delendanl lei the surplus, 
'fhe PLiiiitilUs counsel felt tiu'd (licult^ ol t!> case, 
and thciclbrc took 111 Ins mgumcnl the cuuisc he did. 
Tiie judgment must be lui the 

Dtfcjulant. 


(«) Jie^erj i. 
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juaj 8. Walker v. Willoughby. 


The Court will 
i.ot fiRc'nrpe 
a Dcfi'iiclAiit 
arrcstc I hy 

»TOIlp Chij- 

ttii'i n-inif, 
who has sifiueJ 
that name in 


rrScijl. hiul obtained a rule lusif on tlic autho¬ 
rity ot JVitks V. UxtrcL (o), to discliargc the Dctend- 
nnt out of ciiHtcxl}', upon tlic gioimd that he had been 
ariestcd by the name of IViUiain, whcmu> Ins baptismal 
name jyttliarn, tvhich rule 


dealing wiih 
(he Plaiiitiii. 


Skr/iuiid Solit'itoi-Geiicriil now discliaigcd, upon an 
uIIkUmI that the Deiond.iiit had sent the PlaiiitiiT 


orders lot the gnndb lor nliieli the action iias brought, 
bj tioUs signed JJ'. UfHouffhbt/ onlv, and that the 
naiiitiir did not know liib name %sj-. I Lius. This 


r\uU'iice, as it Mould bLiilIieu to prove a lepliLution ni 
abiiUiiieiit that he mus kiionn as \itll by the one iianie 
ns the otiioi, so would it suihie to icpel the piiseiii 
apjilicdUoii. 


Onsims 111 biippoit ol hit nile. 


luile dixliargeif. 


(»') ^nUt II. jgi;. 


(IN THE EXCHEQUER-CHAMBEIl.) 


USaj Ki 


MAUXIN-u. Emmote. In Eiioi. 


Where anca- PON affirmance in error I'lom the Couit oi King’s 
lire verdict Pencil of an entire ludsmciit in cosciuiiit on 

puses in co\ c- •! » 

nant forhqui- o. chartcr-parly on. scvcial breaclie*-, one ot ulncli 
flated frcightp 

payable at a cei-tain date after delivery^ and for unliqiuflatcd damages fur deUiitioii of 
tlie shiptlhc Court caiuiot sever tlicmin order to gi\e mterest on llit. Ircighi. 
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for 1500Z. specificnlly rrco\orab1e ns freight^ nnci payable 
so mafjy ahor delivery ivludi i>as ecjiuvalent to 

a dn} certain, and anotliei went to recover a coin- 
pen^atK n kn delay 111 uiilondiOj^ the sliip, beyond the 
lay d:u s <-iit)ulfitcd, 'Faddy moved foi uitorest on the 
ireij^lit, hugiTCbiing that the Court could by the aid of 
the iLCord sepaiatc the specific sum of 1500/. from 
the residue of the damages, which were unliquidated. 
But 


1816, 

MARTI'T 

V. 

EMVOTr. 


The Cotilt held that as the damages were entire, tliey 
could not sever them, and ichised the application* 


lIuMFiiriiLs -y. William Wjnslo.v. 


Afajf S. 


'piTE SciliLitoi-Gcnoral had obtained a rule ittsi to 
disrh.iigL' tho Ih leiuLiiit out ot iiivtodv upon the 
ground th.it tiu- ailuLiMt nude luMjii.iil liu aiie-^i 
defective, lu •stating tliat the Dtlcndaiit iiidehtod 
to the Plaiiilifi* IVho was ituloi'^ec, 011 a bill ul OMhangc 
draviii by T /F/7/«/6ru>, not shewing in what relation 
the Deleiidaut stood to that bill, so as to be theicon 
indebted. 


Aflidavit to 
)i4)lcl to bail, 
^fiting- that tlie 

1 )i j il >nt IS 
jihIlI} erd to the 
I^Kui lifT as in- 
do' sLk on a 
hill drawn by 
a stranger, ^ 


lit s/ eiulo^ourcil to shew cause; but the Court 
hold the .iHhlivit iiistitincir-nt, niid ndhoiin^ to their 
jjiinriablc jiinctico uf rcrut!iiig tn ppriiut'•ii;i[)k'iiiciital 
.iflidavits to bo fiiod lu buch case, 

DiSichargt’il the Hide. 



532 


CASES IN EASTEU TERM 


i 8 i 5 . 


Hill v, Hoe. 

If a Defendant J^LOSSEl' ScrjL moved to justify bail. Vaughan Serjt. 

changes hiA au ojiposed it on the cnound that tlie Defendant had 

tornuy without * n n i v . » ■ 

leaie of ihc g»on notice of Iniil, and had s^mcc changed his 

Courtrand attorney vMChout notice to the PiaiaUtF or leave of the 

gwe^notiK of noucc ot new baiJ by a new 

Plaintiff may attorney, 
prevent them 

from Ji.st.fy. q j referred to Macpheiscni v. JiotiiO,i [a), 

and Rap v. Dc Maitoi (fi), and hold tho objection fatal; 
blit llio Court sliewuig a disposition t(>gi\c time foi liii- 
ther notice, and fbi the bail to conic up again, 

J att"han waived the objection, and put his (jui'stiuns 
to the bail 

(a) J>o»g, 21 J. {h) 2 W Bf. 1 jsj. 


Gillln'gii\u and Others, Assignees of II vv- 
WAJID, a Bankrupt, v. Laing. 


JS. servant of 
the propnetor 
of a news¬ 
paper, subject 
to dismiss” at 


uas an action of trover brought agcuii^t the 
sheriff of Plaintifls, who were llic 

assigneeb under a conmiibbiou of bankrupt ngaitibt //uj/- 


pIcAaLre, who daily directs the number of copies to be p'lnted, purthases the whole 
impres&ion» retails theiOi and is paid for hu services by gciting u. 6^. per quire on 
all that he stlU, Gustaiiiiiig the loss wh[i.h occurs by those copies which reiuam un¬ 
sold, IS a trader within the bankrupt laws. 

A news-vender, who frequented the Royal Exchange for the purpose of collect¬ 
ing intelligcnre for a newspaper, appointed a creditor to mi et him on tlie 
JSxc6angr, and afterwards directed a Friend, if the cre<litor inquired there for him, 
to lay he was not there Held that this was an " otherwise abstniing himself,*' which, 
consbtuted an act of bankruptcy within the statute i Jnr. i* r. 15. j 2. 

So, where he saw a creditor at the theatre, and secreted luoisclf under tlie stage 
for the purpose of avoiding him, 

'o.atdy 
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'stai df to recover the value of certain goods which the 1816 . 

Defendant had taken under uii execution. The De- 
. GlLLINCHCM 

lendant contested the trading and act of bankruptcy; and 
at the trial of the cause at the sittings alter Flilat y term Laino 
1816 before C. J. the evidence of the bankrupt 

being a tradei, was, that he purclinsed the entire daily 
impression of the Cal'/irr newspaper, fioin the printer 
of that papc’’, by the quiic, at 6 d pn paper j that his 
name was registered as the publisher of the C'owi-'tr 
accoixluig to act of parliament; tliat he sold the papers * 
again for Ins own benefit, being allowed by the vendor 
If. 6 d. pti quire lor all that lie sold, but that if any 
lemaiiicd unsold the loss was the bankrupt’s, nml he 
also gave tlic pressmen directions how many copies 
should be printed on each day. He >iu» in the prac¬ 
tice of sending the papei's to custoiiiers 111 the country, 
and also of selling them to other venders, who retnileil 
them. He nas, liou cvci, tlie servant of the proprietors 
of the paper, liable to dismissal when they pleased, 
though rcmuiiciatcd for hib serv i^‘s by this profit on the 
papciv he sold. He soniutimi>s bought a few copies ot 
otliei iicuspapers, but the number was not considerable. 

The evidence as to the acts of bankruptcy was two-fold; 

OTIC occasion nai, that the bankrupt being at the Suny 
theatre, pointed out sonic poisons, who, he said, were lus 
ciLilitors, and that he must uv'oid tliem, and went under 
the stage fiir that purpose; one of them was a sheriff’s 
oflicei who hud come thitlici for tlie purpose of arrest¬ 
ing him, ntid the biinkiupt sent him woid that he would 
(all on hull oa the follov ing dity and pay litm. TIte 
othei occasion was, that the bankrupt, being in the 
habit of frequenting the lloyal Ea'har^e for the pur- 
po;?c of collecting intelligence foi his newspaper, and 
liaving appointed certain creditors to meet him there, 
desired another iiews-collcctur, who frequented the 
exchange, if any of those ereilitors askcxl for him, to 
sov that lie vias not tlieie aiul some cicilitor enqiiiiing 

tbeie 
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Gu.LlNGnABf 


Vm 

LaIMOi 


it 


there for him, the other denied him accordingly. 
(ztiis C.J. had no doubt but that a trading waa 
proved, and refused to reserve that point. His Lord- 
ship also thought that nhat passed at the theatre, and 
on the Ro^td Exchange, were acts of bankruptcy. He 
was there, several of his creditors were there; he said 
they were his creditors, and he avoided them: the 
jury would consider whether bis intent in these acts 
Byeie to dohiy his crcdllors; and as to the point whether 
this were the sort of absenting himself which could con- 
‘’titiite an act of bankruptcy, his Lordship reserved it, 
svibjcct whcicto, the jury, finding that such was the 
Lankiupt’s intent, gaie their verdict for tlic FlaintilF. 


iihepherd, iSolicitoi-Gcncial, m lliis term moved fora 
iiilo7i7» upon several points; fiist that the species of 
aiticle in which the bankrupt dealt was not such as 
could coiislitulc him a tradci; next, that tlic .imount of 
Ins dealing was not suflieient to make him a tiader: 
thiidJy, that the profit on his dealing v\as only a mode 
whcieby his enijilojeis paid him a salaiy us their 
si'ivant, and that the purchasing the papeis being only 
one commodity, and all bought of Ins inustei, was not 
.1 dealing by w.iy ormeich.indi.:e, like the dealing of a 
ticulcT, who chuses ot wliom he shall buy 1 p'> good"; 
.ind us foi the fowr which he bought uf othei", they 
were too iiisigiiificcuit to constitute a trading' next, that 
tlic acts relied on were not acts of bunkriiptcj'. 

ClinnsC. J. The Dcfendaiifs counsel himscll ad- 
ruts tliat the (]iu lion resolves itself into three (mints. 
As to the first, 1 have no doubt but that a trading in 
iicws[i;ipci s IS as much a trading as m any other coni- 
iiiudilj. As to the second, whether a servant buying 
goods of hitk master, and selling them out for his own 
g.iui, becomes n trader, I have no doubt that he docs. 

1 As 
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As to the thin], v^hethci there be here a purchase and 1816. 

resale to a bulFicicnt ainouiU, heie was a tiruling to a 

° Gillingham 

consideiabie aTnonnt tlic bankinpt took the whole v. 
jmprc'jSion- We think a vmn lu'j purch.'se news- Luaq. 

papeis ol lii^ mastei to bucli u'l extent as to make him 
a tracici within the bnnkiupt Klwl * and thr'.k this 
man did trade to bveh an niid wa^ :l trailer. 

Theothci qiieblion, uhctlici tliedennil on the 
and hib secreting liimsclt ul the ihccitiiN b'- act» kS 
bankruptcy) is ol nnith grontci nicety, and I reserved 
it to the Solidtor-Gei 101 a 1 , and agree that it ought to be 
luither considered. 

Abbott J. In coiisideniig tins 111^1*, 1 have been 
much struck with the oxpiossioii Jii llie statute of 
j wTiiCm im r. 15. kc^'p ljif> 01 liCL house, or olliciwiso ab¬ 
sent himself ’’ Jt bcenib as jI tlic keeping house was 
0110 mode oi absenting Jumsoli, and jf so, then the depart- 

I ng li om his dwcl hn^lioiibe being also cxpi estilymention¬ 
ed, ihc othciwjse absenting lamsell mu=.L be byaliseuting 
luinbelffrom boineothei place ihaii iioni Ins house. 

'i'lie rest ol the Couit coiicuiicd in granting a rule 
upon the last point, but leluscd it as to the tiading. 

and f aug/tan Scrjts. now bliewcd cause against 
this luIu. They contended that 111 the statute 1 Jucm 
c. 15. r. 2. begin to keep his 01 hei house 01 houses, 
ot otheiuise to absent linn 01 lieibclf,” the woids 
otherwise to absent'’ extend to :iiiy mode by which 
a ti icier williiliaws iiiniself Irani hoi pie^cnce ol Ins 

II editors. In tlie tliiec cases ot Jurfnit v. Da Cossen (a), 

Ihufhf V. SUiti^idd (6), and Chtnox^dh v. l^ay (c), it hail 
been d(x:id(Hl that the absenting hiin.clt a as not confined 
to an absence Iroiii the duelbiigdiou'^e. 




(fi) I A'i zmR 1^ a;i. 
(^'1 I Made Jj* 


b) ^ ^ 
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ClUINOlIAM 


Luxe. 


The Sohettor-Gerural and Zans Se^t. in support of 
the rule. The going from a counting-house to a country 
houses ns in Judtiie v. Da Cossen is very diilerent from 
the going from one part of the Itayal Exchange to the 
other. If this be an net ot bankruptcy, a trader who 
should go down an unusual street in his way home, 
that he might not pos^ a creditor’s door, would be 
guilty of abscnmig himself. An absence from a place 
of trade might suffice, but this person frequented the 
Royal Exchange not for purposes of trade, but to collect 
Ileus. A case indeed is cited by Ridlcr J. in Colkctt v. 
l'ieeman{tt) ulicrc a pcisoH appointed a creditor to 
come to the liou>>c ol friend in Bt idgeStject, and lio 
would ]iHy him, and when he came, desired the master 
ol the house to deny him; but tliat is very difiercnt, he 
had made that lhi> place of his abode for that purpose. 
'Ihc iiicaiiiiig of nbseiitiiig himself ” is not a going 
av.a^ lioin the place whercrer he happened to be. It 
a man seeing a cieditor at the oLhA side of a theatre, 
or 111 ii church, or a house whcic he is Msiting, quJt^ 
it to atoid him, or if, going into a collee-hnuse to 
collect news, he i.iw a creditor there, and came out 
again, or it he rciusecl .in invitation to a dinner because 
lie expected to meet a creditor there, would either cvf 
these be all act of buiikruptiy ^ Wlint right has 
a ciCHlitor to siqqiosc th.it liis debtor will at all 
these neutral (d.ices be pre]sjic(l with the incan^ 
of paying him ’’ If lie calls iit the debtor’s bonce, 
he bns a riglit to expect he sliould there be fiiC'- 
Tiisbcd with money to pa^. Suppose a merchant, not 
liking to meet li creditors, staj's .it liome, and doe* 
not go to the Rtyal Exchange.^ whitlier ho otherwise 
would hiMc gone, is that an act of bankruptcy? But 
thcic ij no ciiclcjicu tJul the b.iiiLrtipt did absent ]iiin« 



(rt) 4 T. R. j 9 . 
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srHf or ever went aw ay iroin tho Hoj/al l^hange ; liC 
niily dcsireil the witness to say lie was gone, or hod 
Hut been thcie, a denial is no part of th.it branch of 
the statute winch speaks of hi*' absenting himseli^ and 
tills denial cannot be mode evidence of his keeping 
house. There is tlierefare no act of bankruptcy com¬ 
mitted, cither by the denial^ or by any absenting him- 
i<cir; no ease similar to the present has been found. In 
all the cases lutlierto decided, the otherwise absenting 
hiniselG IS, ns well ns the beginning tokcq> house, and 
the depart mg from the dwclliiig-lioiisc, relative to some 
known place of lesidencc or business. The statute re¬ 
turns nitci all these general woids to the precise term of 
departing fioni his clwelliiig-hoiisc, which indicates that 
the absenting is coiifincrl to the narrower scope of some 
fixed abode, and extends nut to every cliniige of place. 
As to the fact that Iftn/ioairl appointcil these creditors 
to nux>t liiiri there, .and nrnided them, there is great 
difliiiilly 111 urgiiing on that part of the ease; it does 
not however apfM'ai, that on withdrawing himsoll from 
this jilaec, he went to any placeVherc he was not to be 
loinul by his creihtois, that lie did not go home and 
leinniii visible there. As to the transaction at the 
the.ilre, it gtN‘s no fai ther than the other. Tlic officer's 
ac(|tiu‘seeiiee in the message sent, that the bankrupt 
would cull on the following iLiy ,ind pay him, is mutdi 
the same thing ns it he had told iiini by word of mouth. 


iSltSa 



Gjixtngham 

v» 


LAISOt 




Ginns C. J. The only question now is, whether 
Ilai/ward had committed an act of b.ankruptey. It has 
never Iwcn iiisistwl that he had confined himself to his 
dw'elliiig-house, or departed from his dwelliiig-hoiise to 
delay Ins creditors. the only question made has been, 
w hethcr lie comes within the terms, otherwise ab¬ 
senting himself,” and to look at that question vre must 
see tlie decisions on the words of the statute of i Jae. x 
Vfu.. VI. O o 


t. I c. 
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I 


1&16. 



GlLLlNCiUAM 


V 

LWG. 


c. 15. wtucb, following the statute of 13 Eltz. c. 7., are* 
“ all persons that shall depart the realoif or begin to 
keep his or her house or houses, or otherwise to absent 
him or herself,” witliout saying from whence; and 
then, having gone dtrough several other acts of bank¬ 
ruptcy, It adds, ** or depart from his or her dwelling- 
house.” 1 cannot think, that by departing from In', 
or her dwelhng-house,” the statute means the same 
thing as by ** absenting himseli^” or means to confine 
the generality of the former words, to the particularity 
of the latter. The earlier cases on this statute have not 


been called to aid; but there have been tnree important 
1 ecent decisions, CA^nAffcoeiA v. v. Sc/iq/reh/, 

and Judine v. Da Cossen, in vihicli the same objection 
arose as in this case. In Chenhtm-etJi v. Hay theic uas 
iieiUier an absenting liimself fioiii the dwelliiig-liousL', 
nor irom any counting-house, or place of business, or 
tiade, of the bankrupt, nor tiom any place where he had 
apjiojiitcd the creditor to meet him. But the Court 
held that there wns an absenting lilmselt within the sta¬ 
tutes of Eltz. and i Jac. i., though he had not de¬ 
parted fiom his dwelling-house, uliich is a distinct 
hrancli of the lattei statute. I cite this case, because I 


think it shews that the learned Judge who tried that 
cau!>e, ihuught the statute did not mean an absenting 
liLinst'lf ft 0111 tills or that place, but an absenfng him¬ 
self from the presence of his creditor. Now see w hat 
tins disc IS. Perhaps Hayward was a mere lodger, 
having no \isiblc place of trade, but there was one place 
whither lie every day resorted to collect newe, the 
1 lr»jal Exchange. It appears that he had creditois: 
th.it Uicy were in tlic habit of seeing him on the Royal 
Exchange, that lie appointed them to meet him thcie; 
that they came tliitlicr, and tliat he absented himself 
lioia them, dcsiiing a fiiend to state that he w'as not 
ihcic: suppo.3jng therefore tliese w 01 iL to mean, ii« [ 

I ihiiih 
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think they do^ an absenting himself from his creditors, 
not from a particular place, this is a distinct act of ab- 
bputing himself. It is not necessary to go minutely 
into the consideration of the caisos of Bayly T. Schmid, 
and Judxne v. Da Cossen, though tluy sufficiently distin¬ 
guish between a departing from the dwelling-house, and 
on absenting himself; neither is it neocssary to go into 
the circumstance of the bankrupt’s quitting the theatre, 
tliough it differs very little from some decided coses. 
There&rc 1 think there is no doubt, but that there was 
an act of bankruptcy committed within the meaning of 
tliesc statutes. 


1816. 



GiaUNCHAH 


Vm 

Lainc. 


Datxas J. As to the trading, there was no doubt; 
and the bankrupt’s frequenting the Rojf(d Exchange with 
intent to pick up nevra, appears to be a frequenting that 
place for the purpose of his trade. As to the absenting 
Jjimsel^ there is u distinction between the keeping 
lioiise, otherwise absenting himself, and departing from 
Jus dwelling-house, and this is an absenting himselfi 

Park J. I was at first struck with the ingenuity of 
ilie argument, that the “ otherwise absenting himself” 
meant an absenting himself w'lth reference to his dwcll- 
ing-hiiuse, or to some otlier particular place ; but if that 
were tlie construction, tins would be an useless provi¬ 
sion. And this case comes much within the principle 
of the case cited by Duller J. in Golkett v. Fi eemarif 
therefore I think there is no ground to disturb the 
veidict. 

Buhrough j. Having been present at the trial ot 
the cause oiChenanbeth v. Ila^, and likewise when the 
1 ule ill that case was moved, and disposed of, it is im¬ 
possible for me to cnterlnin any doubt on this subject. 
The rule imist be 


i> o .. 


Discharged. 
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1816, 


May 13 m 


Young v. Wright and Others. 


■vniere a trader '"PlIIS Was an action of trespass brought by Mcn^ 

Tiude a fraud- ^ ^ .1 j 

ulcnt a-sign- ±oung ngaiiibt liie messenger under a comniis- 

ment of hia sion of bankrupt against Crowlejf, fur breaking the 

ta%eni and Plaintiff's liODse, which was a tavern in St. Jamei^ 
stock, accom- , rm 

p.mied with stteety estnunsta , and taking away her goods, inc 

possession, and Plaintiff’s case was, that CrcfaAey, who was her bro- 

reMdence^from ^^**^*’* foimerly kept tliis tavern, had assigned it 

Wettmtnsur With his Stock and goods to the Plaintiflj that she liad 
to Paddington, taken possession, and that the Derendant afterwards took 

Sion of liank> them as Ctorjoh^it goods, anil os belonging, as such, to 
rupt having the assignees uiidci the commission of bankrupt against 

him^lhe as-^* Ctot&lty, being colled ns a wiincsc, sw'orc, that 

signee brought be bud entered into nii agreement with the Plaintiff, 
trespass against that for 169/. shc sliould take tlic remainder of Ins term, 

for tTkH^'*pos- valuation. He himself held nn- 

seision of die del an agreement for a lease. He suffered her to make 
tavern and jjj^ name for a limited time afterwards, on her 

COOCl j Hduf n if Ilia* 11 

1. that, how- is.*c]ucst. Many persons called for money about that pc- 
evtrfijudiiJejit rioil wJicri CrtKtlejf was at home; he was scsni by 

a|Vi*i 8 t 1 rc- those who called. In December 1814 he ceased to ic- 
ihtors, yet, un- side on the premises in question, and w'cnt to reside at 
lc8« auactof j^addiTiPton, which after that time was his home. Foi 

bankruptcy ^ . 

wai proved to the Defendant, it was contended, that all this was a fraud ' 

sustain the nnrl flint ih^ r*nnvrhVon<*c> wiik iiT>nn n wriviitr> truist tXi* 


suwain the tJjut (he conx'cyancc was upon a private trust for 

thc'uu^"^''’’ bankrupt. On one occasion, ol a ci editor calling at 

jniglit rccoKT the tuvi^rn to sec Crtnchy, the PJnintifl'Miid shc did not 
oil liir pottLs- where he was, but she undertook tliat if any Ict- 

aioii , 2. tll.lt , n - , 1 m 

iL ought to he ters werc left for him, she would convey them. Tlie 
left to a jui y domcbtics did in fact all know where he was, but they 

tririer’iti hange ““X creditors who colled for money, 

uf residence A deposition of the PlaintiflT’s was read, in which shc 
wofi a flrjidct- 

lU]; frvia liu dwelluig-houie with uitent to delay lui creditora. 

ga\C 
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gave a particular account how bhe had acquired tlie 

money with which she purchased tins inn; she eaid 
she had borrowed it of two persons, who, being now 
called ns witnesses, denied lending her any. Gtibs 
G. J., stopping the PlaintilF’s reply, flirected the jury 
that it was necessary to prove an act of bankruptcy 
in this case, for otherwise, however fraudulent his as¬ 
signment might be as agunst creditors, yet the Plain- 
tilT^s possession, as against a stranger, enabled her to 
maintain this action. To support u commission of 
bankruptcy, an act of bankruptcy must be proved: 
he thought none had been proved here. All the denials 
of the bankrupt w'crc made in his absence, anil theie 
was no proof of his know'Icilgc of the Ihct. It did not es¬ 
cape his Lordship’sconsideraiiaii, that tlio»c denials were 
given by the Plaintiff’herself, and that it w'as she wlio 
bald bhe did not know where Crowlvt/was; but the ques¬ 
tion whether an act of bankriiptey hod been committed, 
must be tried as it tlic ease of the bankrupt weic trying. 
The lacts were ns pregnant w ith irniid as possible, uii<l 
such, that it they were presented by a creditor, the deed 
could not he siippoited fur a moment ; but theie was a 
deed icgnlarly exec uted, tiaiislcriing tlie entire properly 
to this bister, and a btrunger coming in, having no con¬ 
nection w'lth the matter, could not, by bliewring that nl^ 
this was fraudulent, warrant himself in doing what the 
Defendants had done. Tlie jury tbuiul that no act of 
bankruptcy had been committed, and a verdict passed 
for the Plaintiffl 


idid. 

---» 

Youso 

V. 

Wright. 


Vaughan Serjt. in this term obtained a rule/i/^/ to sot 
aside the verdict and have a new trial, or enter a nonsuit, 
suggesting that Craadey's departure from Ins tavern, 
was either, i. a leaving bis house to delay his creditors, 
or, 2. an act of otherwise absenting himst'lf and 
that thcbe questions had not been put to the jury. He 
"■ O o 3 .ilso 
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also moved upon the ground that the Defendant, 
though a stranger, might take advantage of the fraud ; 
but the Court refused to grant the rule on that ground, 
all agreeing that it could not be supported, and tbatunlesa 
the Defendants could make themselves creditors, and 
invest themselves with the character of assignees, so as 
to enable them to avail themselves of the fraud, they 
could not prevent the Plaintiff from recovering on her 
possession. 

Cqpliy and Best Sei^ts. shewed cause against this rule. 
To leave to the jury whether waved to Paddings 

ion with intent to delay his creditors, would be leaving 
a matter of law to them. It would be of dangerous 
consequence to leave f o a jury every change of a trader’s 
residence, as an act of bankruptcy. It did not appear 
that Crawley had ever told the servants to deny his 
going to Paddington, all his servants knew whither he 
was gone, and some of the creditors called on him there 
find saw him; and i^hile the tavern was his home, 
whenever he was there lie was always visible to his cre¬ 
ditors. If there were any evidence of an intent to con¬ 
ceal himself from his creditors, it would be matter to 
leave to a jury, but the evidence proves that Croadty 
quitted Ins house for the purpose of giving pos'iession to 
his Slater under the assignment which was proved to 
have been made to her. And whether it were void or 
not as against creditors, it did, as between Crtrgeley and 
the Plaintiff, pass the property to her, and his going to 
Paddington w.is to give e/l^t to it. It is cicur there¬ 
fore that he did i ot go to Paddington to. avoid his cre¬ 
ditors, for there is no evidence of any such intent, and 
there IS evidence of another intent, with which he 
went thither, viz. that he might give effect to this 
assignment. 


Paughan, 
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Va^ian^ in support of his role, urged that this sup¬ 
posed Bss^nment being admitted to be a gross fraud, 
as against the creditors of Cio no interest passed 
under It. If all this is bottonuJ in fraud, it lays a 
strong foundation for the inference, that when lie re¬ 
moved to 'Paddington^ he went fiom home to delay his 
creditors: besides, the otherwise absenting himseli* is 
not merely an absenting liimsclf fiom his dwelling- 
house: any absenting himself by a debtor fiom his cre¬ 
ditors would be an act of bankruptcy. A trader may 
commit an act of banki iiptcy by absenting Imnsclf fro* i 
any place whatsoever. Upon the dccluriition of the 
Plaintiff herself, she was put in there merely to cheat 
die world; no money passed. Therefore when C/otL/ey 
went to Paddington^ this deed being void, he went not 
to gnr effect to this deed, but to conceal himself fiom 
Ins creditors. Either he had studiously concealed from 
iho Plaintiff where he was, or if she knew it, he had di” 
lected her not to disclose it. If he did not mean to 
elude his creditors, he would Iia\e left word where he 
was to be found. In Jiulinc v. Ha Cossea (a), whoie a 
trader had gone to his countiy house, &c. to avoid his 
creditors, it was held .in act of bankruptcy. It ought 
to be left to a jury guo aiumo he went to PadJ.ngton. 
The jury are the proper judges of the intent. The law 
dej^iends on the fact. 


t 8 i 5 . 

Young 


V. 

WllJCIJT. 


Gibbs C, J. If it had been suggested to me at the 
tri.il, that the counsel for the Deleiulant wi shell the 
case to be put to the jury in the way jiiwfucJi it is now 
jircscnted, 1 should have so put it to them, but the 
whole tendency of the evidence was to a dilferent point. 
This 18 a case of great importance, of considerable ex¬ 
tent of property, and of admitted fraud; there can be 


(a) I New Rep. 234. 
O O 4 


no 
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i'8i6. 

Young 


V. 

WlUGHT. 


no relief from this Tenlict if there be not a new trkil 
granlL*cl, tlieiefure 1 think the case oui^it to be further 
coubidcrcil. 

Rule absolute for a new trial, thc\ 
costs of tlie fiibt liiitl to abida 
the event of tlie second. 



Maj ijr. 


Daiihy f. Newion. 


Where a trader 
6hi|ipc(l goods 
for e on 

board ageiiei l 1 
shipt repre- 

, suitLiC J 3 saiU 

ing uiLh li¬ 
cence and 
without f on- 
^oitanil lioiind 
for Cliff ah at f 


^J^lllSvas all ncLion upon a policy of iiibiiraiKC, sir 
aiirl fioin Lomhn Lo in SaHlmta, with 

hbcit^ lu toiuh and btuy at Gidmliat, and tlicie unload 
ui loatl ^ocid'^, and with oi witliuut cotnoy, upon 
lo iclurn two jtt) fcrii* ol the piciiiium Jui cnn\oy to 
the IVtsiViaxij (not //mA,) or thiec ^7 cent, loi con¬ 
voy lo Gihtaltat^ and tliicc pci ceni fioru iiibml- 
iar to HatiUnia^ and .iriivcs. The PJauiUtf averred 


ikif’iiarh and 
Majorca^ 
w Inch had a 
liccrre to sail 
williout con- 
\oy 10 Cibml^ 
/aronlyi and 


sailed iium 
GihraUar 
without IDfl- 


u lobs by captiiie. l>pon the trnil oi the cause 
GuildhalU at the siUiii;rs niter Z/f/<fn2/in 1816, bo- 
tore C..I. It appealed that the Plainliir shipped 

Ilia good's on hoaid the Sybclla^ which was put up as a 
general sliip lot Gibtaltm^ and Mei/ofcoy uud 

was nd\cili!>cd as luiviiig si licence, aii<I as I'bout to 
sail willioiil convoy. 'The ship jii i.ut sided without 


\oy nr liLniLC, 
an tffliccr be¬ 
ing apjioi .'ll 
iJiere [to grant 
licences uridir 
terttiiii Liivuin- 
Etances lltM 
that an insiii 
amc ol such 
goods by the 
fcliip])Lr \i as 


convoy, under :i licence from the Isolds ot the Ad- 
miiaity to ^nil fioin Ijondun lo Gibialien^ where &he 
airivcd, and ilischaiged ccMtaiii oilier parts of her 
caigo. The master then enquired for convoy Ibi the 
AlediUfi aneah^ 11-d leuriiing that muic would bo ap¬ 
pointed tor sonic lime, he i^ohcitcd tioin the adnnuJ 
stalioiic-d at that ])oit, who was uiithonzc'd by the 
udmiiulL} lo grant hccnccss, under eeitain circinnAitunccs 


void. which weie nut deflncxl in the evidence, to sail without 

coinov, loi a licence lo sail to Caglimt^ which wai^ re- 
liihcd him. lie alteiwurdi* sauilcd without licence* or 


loiivny. 
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convoy, and was captured by a Frtivch privateer. For 
tlie Defendant two questions were mode * r. That tlic 
licence for Gibraltar was not a ’ 'xjnee iur the voyage! 
2. that although the Plaintiff w is not privy to any 
intention of sailing without a licence for the voyage, 
yet ns he was aware of the intention to sail without 
convoy fpi the voyage, and inasmuch os no licence 
for the voyage was actually obtained, tlie Plaintiff was 
not entitled to recover. The jmy expressed an opiuiuu 
that convoy for Gibraltar was convoy Ibr the voyage: 
they found their verdict for the Plaintiff subject to these 
two points, which his Lordship reserved. 


x8i(>. 

■ ■ —« 
Daodv 

V. 

Newton. 


Lens Seiyt. in this term obtained a rule msi to set 
aside the venhet and enter a nonsuit, against which 
Sheptipid, iSoljcitor-6'eiieini, and Best Serpt. now shewed 
taiisc. They endeavouicd to distinguish this case 
Ironi Wanihome v. Gitr/e (a), on the ground that in this 
instance iheie was nn »i 1 miral elatioiicil at Gibraltar 
pmpouoicd to giant fiirtlicr fit.eiices to sail up the 
Medttrntmean witliout convoy ; and the assured, who 
rcinaiiied in EnalanJ, had a i ight to expect that the 
master would not violate Itis duty by suiiiiig without 
either licence or convoy tiom Gibtaltai, up to which 
point he was protected, they stud, by the licence ob¬ 
tained tor that port. In TVainlioiise v. Cairie, there was 
no olTIcei at Gtbialfm empowered to grant further 
licences; this too, was a voyage to be performed by 
stages, fiisU from London to Gihialfm, then from 
GibraUarfox Caghan, thcn*fioin Ca«tiai i to Jrlajorca. 
It is not necessary that in the first step a licence should 
bo obtained tor the entire voyage, or co-extensive with 
I he risk insured; it is to be presumeil that the master 
will obtain all that is necessary to legalize the voyage, 

(d) AntCi'i'i. 17S. 

as 
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Dauby 


V. 

Newion. 


as he proceeds (a). Upon an insurance to,and 
lioine^ it would be sufficient if the ship sailed hence 
With a licence or convoy to Jamaica^ though she had 
not previously obtained a licence to return home with¬ 
out convoy. In Watniotae v. Come, the voyage was 
entire. This was also distinguishable from Ingham v. 
Jtgnewffi), lor there was no intention tliat the ship 
sliould stop at Gibraliar, the master, in fact, was 
ordcrc.’d not to stop tliere, if he could avoid it; and the 
Court decided that case on the ground of fraud. This 
case rather ranged itself under those of Carstans v. 
AUniUt (c), and li'ake v. Atty (d}. In the fnimer of these 
ti^o, Txird J^Venhmongh C. J. said tliat the convoy act 
W.1S a very peniil statute, and to be construed stiictly, 
and he would not permit the interests of an assured to 
he afleited by it through the instiunienlahty of his 
ageiit.^ Common ‘leiise equally require*!, that to vitiate a 
jiulicy the assured should be privy and instiunirntal to 
sailing without licence, as it docis that he should be 
pnvyand insti uinental fo sailing without convoy The 
master legally sailcti for Gihtaliar, and it, niter icnch- 
iiig that poit, he had sailed thence willi convoy for 
Caghatt, or obtained fiom the adiniT<il a further licence 
for that port, the statute would have been saticfii'd, and 
the master’s neglect to do his duty ought not to prejudice 
the Plaintilf 


IjCJis, who would lia\c suppoilfd his rule, uas 
ichcved by the Court. 

Glass C. J. ^ should be extremely glad, if I could 
find any ground on Mihicli the Plainti/l could cbcapc 
the effect of this law. It is a hard objection to be 

(a) SeweU v. JLojal Exehange Aisurauee, ante, iv. 8j6. S. P« 
Homes v. Busk, ante, v. ja 7. 

(A) isEaJl,sij. {d) Ante, IV. 493, 

(e) 3 Camjib. 497 . 

taLeii 
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taken against him; for he certainly is personally inno¬ 
cent, and what has happened is probably the cfiect of 
mistake, but certainly of no default of his; but 1 can find 
no ground to take him out of the law, which was much 
considered in the case of fVam&ouse v. CamCf and adopted 
by the Court of King’s Bench in Ingham v. Agneva. The 
fourth section declares that if tlie assured or any other 
party be privy to the sailing mtliout convoy, he forfeits 
his policy. By the sixtli section, if the assured obtains a. 
licence, though he knows of the sailing v^ithout convot'* 
he is protected; but there is this wide dificrence between 
sailiug without convoy, and boiling without licence. 
If a ship bails without convoy, the .issuicd being 
ignorant ei her sailing witliout convoy, he is protected; 
but if he knows of her sailing without convoy, not 
knowing whclhei bke lias a licence or not, he is not 
protected, iinlcbs bhc has a licence: his security de¬ 
pends oil the fact, whether the ship has a licence for 
the ro_^nge oi not. Mow apply this doctiine to WatTh- 
hatise v. Cuwte. (Heic lus LoAlblup recapitulated the 
tacts of that case.) Supposing the hccnce from this 
country wcie good, the PhuiitilF is excused for not 
having a licence from Gibtallat, for he is not bound to 
obtain a licence oi cumo} from a foreign part^ unless 
there be an officer there able to grant licences, or a 
convoy be sonieliiues appointed. But the ground of 
that judginoiit was, that the goods were shipped for 
Palermot and a licence was obtained for Gtbraharf 
Without any notice to those who granted it, that the 
ship was intended to go further tiian that port. 1 
(annot distinguish that case from this. Here the 
goods arc shipped for Cagltart. Tlic owner knows 
tlie ship lb to go thither; and though she is to touch 
at GibraUaj, that makes no diflerence; for that ia not 

the ultimate place oi her destination, and is a fraud on 

the 


i8i6. 



Dabby 


New TOM. 
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Darby 


•lU 

NBIVTOIf. 


the govcrniucut; for though the niastor intended to go 
to Cagliarif he held out to the government that hewaa 
going only to GUtraltarf and obtained a licence to go 
without convoy no fuithcr than GibraUaiy and lum 
eonstatf if tlic admiralty had known tliat die vessel was 
intended to push on to Caghatt^ that they would have 
given her a licence to Gtla altar. It is soul, tins is 
distinguialiablef because there was an admiral at Gih~ 
taltar empowered to grant further licences: to what 
cases that power was to apply, did not distinctly appear 
by the ciideace: it might be to cases wliere ships w'hich 
canic with a cargo to Gibraltar wcie to ship there a 
new adventure for some port further up tlie Mcdilet- 
tatiean. But this cii cuiiistctnce renders the assured’s 
case more desperate, for it was the inoie incumbent on 
the iiiustor to appi} there for a accund hteiirc. 'I'hcrefore, 
though It is ^ciy hard that theowner of (he goods should 
buffei by the default ot the captain in not applying lor 
a lurllicr liLeiicc there, yet from these jircmiscs 1 arriic 
uilli legret at the coueiusion, that the assiiranLC is void. 


Dali^as J. 1 am of the same opinion. It has not 
been ultcuipLed to question the propriety of the dcx'ision 
in JVatfikouse v. Carafe j we therefore assume that 
tiainkouse v. Comie was rightly riccideil: tint it is 
attempted to distinguish this case fiom that. I can 
however iiiid iio ground of distinction between the 
cases, ricie the ship had nut a sufficient licence fur 
the voyage, but to Gibraltar only; and the denial 
ol a further licence by the officer there is m cflcct a 
denial to proceeu further. In Wamkouse v. Come, the 
assured supposed there would bo, and intended that 
tlicre should be, a good licence for the voyage; so 
was It here, and it is not distinguishable on any ground 
Trbatsoever^ 


Park 
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Park J. I am of the same opinion. This cose is 
not distnigMishnble From WinnAouse v. Cawiem In Ingham 
V. it ns said, Uiere was fraud. But there was 

in that case, no fraud malo , there was, as Zic 
Blanc J. said, a licence for a part of the voyage instead 
of the whole. It has been ingeniously attempted by 
the counsel to apply the words privy and mstnnnentnl 
to the case of the licence, as well as to that of the 
convoy, but the woids of the statute do not permit it. 

Buujiougie J. In my judgment, to decide this case 
in favour of the Plaintiff, would be to deride directly 
uontiary to the decision of this Court in WauJiaase v. 
Cl/KYr, and alao directly contrary to the words and spirit 
of the statute. 

Rule absolute. 


Kemf V. I’OTTEK. 


^'IIIS action was commenced on the \ ^x\\Jid^ TS15, 
and the Defcjiduiit, who was then a bankrupt, on the 
21 St Jid^ obtained his certificate. On the I7tli tANtw^ 
1815, tike Defend Jilt lileil a plea of liis bankruptcy and 
certificate. The PlaiiitifTlind witliin this term exhibit¬ 
ed under the commission nn affidavit of the debt for 
winch this action was brought; wliciciiixm the Dcien- 
djiit liad ruled the Plaintiff to reply, and the Plaintiff 
had obtained a rule ni^t to discharge that rule and oil 
sab'«e<]uent procecilings, witJi cost% ded-ning that he 
abandoned bis action, and had made his election to 
proceed under the commission. 


lucns Sorjt. opposed this rule, contending that the 
Defendant was entitled to sonic certain assurance that 
•the action was at an end; the PlamtifT ought to mote 

to dlbCOiltlilUC. 


f8i6. 

Darby 

Of. 

Newton. 


Mttj 18. 


WTiere the 
FJaiutifT, in an 
action a}fa.iii9t 
a bankrupt, 
makes lus ejec¬ 
tion to proceed 
undvi' the woiiL- 
iniedion, tre 
Defciidaat is 
eiuiilcd tDha\e 
some env y or 
suggestion, re¬ 
cording the 
clcctiun, put 
on the rCLurJ. 
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^epTiet df SolicitoT-Gencralj in support f>f the rule^ 
contended that the Plaintiff having made an affidavit 
for proving his debt under the commission, had thereby 
given a sufficient proof of his election, after which, by 
the force of the statute 49 G. 3. c. 121. the action fell 
to the ground, and no further proceedings on either 
side were necessary, or ought to be hod. The PUuntiff 
was under the nefresuty of making this application; for 
if he had replied, he would thereby have contravened 
tlie statute; if he had not replied, the Defendant would 
hav e signed judgment. 

Gibbs C. J. The Defendant is not proceeding fbr 
costs in this case: for he never can get them. Perhaps 
lie has some reason to complain of the Plaintiff in that 
he has commenced his action just at the time when the 
bankrupt is about to obtain his certificate, and has put 
him to considerable expcnce. The Defendant having 
jileaded, rules the Plaintiff to replj, and this application 
!!• made to discharge that rule with costs and the ques¬ 
tion is, whether this is not the proper course for the 
Defendant to take^ in order to compel the Flnmtiff to 
give lum that satl'ifnction to which he is entitled; for I 
think the Defendant lii entitled to have some entry or 
suggestion entered on the record, so that it may appear 
that the Defendant will be no further troubled in thib 
action; for otherwise the Dcibndunt stands undei the 
apprehension that the action may at some lime be pro- 
cc'cdcd in. 

Burrouch J. It would be very easy to fiamc such 
an entry on the record aa is suitable to the case, it is 
onlv to shew that the Plaintiff has made Ins election 
to pi oceed under the commission. 

Rule discharged, but ithout 
co^its tlicrc being some co¬ 
ir >111 lor the application. 
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N debt on a bail bond, the declaration shewed that 
the FlniiitifF sued out of the King's Court before the 
Honourable Sw V, Gibbs, and others his companions^ 
Ins Majesty^s Justices of the Bench at Westminster, a 
ivrit of capias ad re^ndefidim against George Smtlh 
that the sheriff made a mandate thereupon, command¬ 
ing the high bailiff of the honor of Pomfret to take the 
Defendant, so that the sheriff might have him before his 
Majesty at We^minster, in five weeks Irom ^sier, and 
shews a caption, and a bond to the high bailiff eon- 
dilloncd for the Defendant’s appearance before his said 
Majesty at Westminstei in five weeks from Eastei* Thu 
Dctcndant generally dcmuricd. 

Bosanquet Serjt. in support of the dcmurrei. This 
a bond intended to be takenfiiirsuant to the statute 
23 //. 6. r. 9. It was now clear, that afl matter on that sta- 
t iite needed not, since the stat. of4 Ann. c. 16. be specially 
pleaded, but that it was a public act, and any exception 
ill aii^ form ot proceeding might be taken on the issue 
ot non chtjactum, or a general dcmuricr. If a writ 
required the Defendant’s nppcaiance line, and tlie bond 
required his appearance elsewdicrc, it w'a^, by the words of 
the statute, bad; and the qucbtioii was, whether an ap¬ 
pearance before his Majesty at Wc^tmuihiei intended an 
appealance m tins coiiit. llis Mdjoty was in con¬ 
templation of law supposed to be alwa}^ bitting in the 
couit of King’s Bench, and it had been ruled that the 
phrase here used described that 'Oiirt. If it described 
that court, and also this, llie bond was void for nnibi- 
gnitj ; but llie phrase did not do'-ciiUc this ccniU id^o- 


Wherr, upon 
a capias re¬ 
turnable in the 
Common 
Pleas, the she- 
rifi* made a 
mandate to the 
high baillfT of 
the honor of 
Pomfret, to 
take the De- 
fendanti so 
that the sheriiT 
inif'ht have 
him before his 
said Mi|csty at 
s'-mjns/er 
in five weeks 
of tastrrt a 
b ul-bond taken 
with condition 
for the Defend* 
ant's appear¬ 
ance before hu 
said Mnjcsty at 
trcjtaitusUr 
in weeks of 
Easier, was 
held to desenbe 
-in appearance 
iTi the Court of 
King's De* ch, 
and therefore 
void. 
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1816. 

Kenalus 

Vm 

SuiTii. 


Ill wIoMS V. Stoi ffi/ (a), upon a writ to Appear before ouf 
Lord the King whcrcbocvcr, &c. the borrd wag to appear 
bclcirc Dili suid Loid tlie King at Wesltmtistn, J^onl 
FdlenboioiMgh C. J. held tliatU'as n sufficient dcsciiptioti 
of rlic court of Xing’s Bench ; it meant before the King 
in hib court. It appeared not by tbese pleadings that 
thcic was any one word in the bond which would shew 
Umt an appearance in this court was intended. 


Z^i^A'Serju urged, that the Defendant’s coun¬ 

sel a^sumefl too much, in saying that these woida ncces- 
sanJy imported the court of King’s Bench. lii the 
ca&G uted it appeared that the couit of King’s Bench 
was iiieoDt, iliougli there was n mistake in the descn{i- 
tion. 80, though it is not here so distinctly shewn as 
It might be, that the Dcrencluiit was rcquiretl to appear 
in till'* court, 3'ct the appcMimice before Ins ati/c/ Majesty 
is an appealjiiee before his said ^Vlnjcst} in tJic eouit 
out of winch the pioccss had isMiod. It it had been 
ptocess out of the Kxchequei, and tlic same terms had 
been used, tlic} would have equally convc}ed a icquisi- 
tion to appear before his said Majesty 111 that couit” 
But there is icnlh no ambiguity iii the words. It ap¬ 
pears on the record that the liigli hniliirof the lionoi is 
in the niJiiduLc suiliciently apprised in what couit this 
appearance was to be, and that the sheiil^' must haie 
given liiin notice what tlic wiit was. This is virtiinlly 
compiised in the avenuent that tlic shciiff mode a man¬ 
date to the hi bnilifT to take tlie Defcndniit, so that 
the sheriff might have him before his said Majesty, 
which shews that the mandate must be a call on the high 
builifl^ pointing out in what court the shcrilT was re¬ 
quired to have the Defendant’s body. But this bond 
n> not conditioned to be void merely if the Defendant 


(rt) 9 Eastf 


.ippear 
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appear bcFoic Ins Majesty nt Westminstt-r • it is not be- 
ibro his ^I.ijesly’s person, nor in any court atl Ubitvm^ 
but bclorc Ins SiSkI M.ijcsty at JVe^mtnslet in Hve weeks 
of^jzT/iv, &c. \\\ Stattllemfrth Pilkiu^ton \a\ which 

is the ruuiuJiitiun cit the caso m 9 the Court say, 
there IS no set foriu ul wouls lor thi‘sc bonds, but if in 
substance tliey are to appear iiccordiiifr to the design of 
the writ, It siiflicos; and cite Philips v. Philips in 
Scacc. 'Pirn. ^ G. 2. In all the cases citMl, the writ was 
to appear 111 li R., and the appealing befoie his said 
Majcst3''desei died that court by way of lelciencc, but 
without tlie aid ol that reference, voii constat that the 

Court woultl so have licid ; and liere the reference is to 
anothci court his snid Majesty at Weslmtnitei^ iii tin's 
instance, means his said Majesty m Ills said court of 
Common Pleas. 


1816. 


Renaadb 

V. 

Smith. 


Glims C . 1 . relieved Bosaiiqiiel fiom replying. Tin*. 
IS an action brought bj the assignee of a b.iil bond. To 
enable the Plaitilill to '’iippoit this iiLtion, tiie bond 
must be Lakoii neisiiaiil lo tii ’ statute 23//r«. fi, and 
must be lesigned .iLcoiding to tlu statiiU c. 16.9 

and the (|ueslion 1-, wli.'lhei tins ixiiid be so taken and 
assigned. Tlie writ is a i ad lesputuUmlumf rc- 

tuni.ible III tills Com I 1 d.'ie ‘<iy, the ni.niilatc to the 
bniliirutiles tlie wiit, thoagh that do-'s not appear on 
the rcroid, but it ie<|iiiies the jiaity to ap|ieai before 
our Lord tlie King at IVcsIiHiu'-ti} ■ and the bail-bond 
taken tbeiooii is eoiuliLioned tii.it the Diieiulaiit .appeal 
before 0111 sanl Lord the Kiiig.it JJis/minstri and the 
PlaiiitilT avers loi hieacli, tliat the Defeiid.nit has not 
appeareil helore our saul Loid the King .it IValmuistei, 
With respett to the sl.ituU* 23 //. 6. 1 slionid have 
some doubt whethei this were not a bail-bond taken 
according to that statute; tor the words o? that act are, 


Voi. VI. 


(«) ^Strl^. 11 SI 

Pi' 


that 
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that tlie prisoners shall appear at the day contained in 
the writ, bill, or warrant; and this is a bond'accordiDg 
to the mandate. But taking the whole record together, 
1 cannot doubt that the bail-bond points out the court 
of King's Bench os the court in which the Defendant 
is tu appeal. I therefore think the demurrer must be 
alloihcd. 


The rest oi the Court coiicurrcJ in giving 

Judgment for the DcffeudoDt. 


May ao« 


Birn Bond. 


Where the 
dierifT had 
omitted to take 
a bail-honcif 
xnd an action 
had liecn coin* 
menced fur an 
ejcapc^ the 
Court would 
not stay pro¬ 
ceedings on 
the terms of 
the shenfr’s 
charging the 
FlointifT in cus¬ 
tody in the 
onginal action, 
though the 
sheniT never 
was ruled to 
return the writ, 
and though the 
Defendant 
was charged 
in custody in 
several oi her 
actioiM. 


and Battett were partners. Actions were 
commenced against them in Mtt/iaclmas and Hilaty 
terms in sci'eral courts for considerable sums. On the 
2oth of Fcbijiarij the Defendant Bmd was ancsted in 
this court for 40L at the suit oFBtni. On the first day 
in this term Band was surrcndercii in the KingN Bench, 
and was removed by Aabms corjms^ aud cliaiged with se¬ 
veral actions 111 tills couit, and in the Exchequer, and in 
the King’s Bench, but not in the action at Bi7n’s suit, 
which w^as intended, but hv mere mistake was omitted. 
There hail been no bai] in iliis action. If the Plaintiff 
hod piocccilccl to rule the shciilT to return the writ and 
to brings in the body, he would on the 8th dlMay have 
bem entitled to un attachment, but he sued out no rule 
to return the writ or bring in tlic body. But on the 
9th he sued nut a writ against the dierilf, and com¬ 
menced nn action lor an escape m not returning the 
writ. 


Blossct Seijt. on a former day had obtained a rule 
riMi to stay proceedings against the shenfT in that action 

for 
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for an escape, on payment of costs, and on bringing up 
the body of the Defendant Bond, in order to charge him 
in custody with this action, oi' the authority of At- 
ht^ham v. Fkmer (a), wherein it was held, that after the 
commencement of an action of escape against the she¬ 
riff for not taking a bail-bond, if good bail be put in 
and justified in lieu of bail before put in, who by tlie 
practice of the Court were a mere nullity, the Plaintiff 
cannot recover. 


iSid. 



Bow 


V. 

Bonu. 


Bcil Scijt. now shewed cause, upon the ground that 
the sheriff^ having taken the Defendant in this action, 
had permitted him to go at large, without taking a bail- 
bond, or perfecting boil for him iii due time. It had 
been settled in the case of Fuller v. Fi est [b), that where 
the sheriff has omitted to take a bail-bond, he is not en¬ 
titled to the indulgence of putting m bail for the De¬ 
fendant, luid rendering him. And the Defendant, not 
■beuig yet in court, is not entitled to be heard. WM 
V. Mattheva (c) is also in point. 


Blossct in support of liis rule. Though tlic Defend¬ 
ant, being at large till the first day of this tenn, was at 
large at a time when tlic Plaintiff was entitled to call on 
the sheriff for his return of cejit torpus, yet lie lind not 
BO done; and it was immaterial to the Plaintiff whether 
the sheriff took a bail-bond, or not, until the Plaintiff 
should apply to have if assigned to him, which here be 
had not done. If the Plaintiff had ruled tJic sheriff to 
return the writ, the sheriff’s mistake would have been 
rectified as a matter of course. This is a much stronger 
case for the sheriff than AUtngham v. FUmer, for there 
the Defendant was at large: here he is in custody, 
though not in this suit. 

(a) aJBoj.Ssf PalL 346! (^) 1 Bm. & Putt. 335. 

(^) j Term ttep . 109. 

P p 2 Gibbs 
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Gibbs C. J. I do not see how the case of AUtn^am 
V Fitrwer is consistent uitli the dociMons in Fuller v 
Ptest fliid JVebb V. MaUkese, nor do 1 oce how either oi 
the last-incntioiicd cases is to be distinguished fmiu tbe 
present. There the Dcicndant was nt huge without 
the slicnff ha'v iiig taken an^ l).iil. I Jure the Deleiidant 
IS Ill custody 1X1 other actions, but in this niticui he u 
untouched by any jirocess. In that state ul tilings an 
action lb brought nguinst the sliei iff for an escape, and 
what IS It that llic Cum t are asked to do i To stay pro¬ 
ceedings on payment of the costs o( that action, and to 
permit tlie IJefendniit to be charged in custody in tins 
action. How is this case to be distiiignished from 
those i The i ight to iiii action loi nil escape, is n i ight 
as well vested as any' uthci light or'irtioii, and tlicrc is 
the same renson for denying the slieiifT the indulgence 
prayed for, as theic was in tlie two cases loat cited for 
not allowing the sliciiff to put in bail. 

Dallas J. concurred in thinking tins ease was not 
distinguishable from those of Fidlet v. Presto luid Wehff 
V. Matthew. 

Rule discharged 


M*ij ai. 


Thornton and Another v. Simfson and 

Others. 


Under i loo- was an action brought to recover damages for 

tract to ■eli 50 accepting certain hemp iiccoiding to a contract 

ton* of hemp ® ^ ” 

stapnee/^T dated London^ ^ Ajntl 1815, which expressed that the 

tOHf to be ship¬ 
ped from St Petenburgh or Cromt id/ in June or Juljft and tbe chip’s name de¬ 
clared Ai 40011 ao known, in case it ■ ship ahoiild not afnvc before jist December^ 
the contract to be void; the scllei ir: not bound lO send all by one ship* and having 
ATinonnced more to be coming by one ship than tbe het ikab^ he was at bberty to 
declare the residue to be coming by other diips. 

*8 


Defendants 
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Defendants bought oP the PlaintifF 50 tons of SL Pe^ 
iershtirg sokwl] clean hemp, of good Liicrcliniibible quality 
at 59^ per toil, to be shipped >10111 SL Petasbwg/i or 
Cton&iadt 111 June or Jul^ then next, and the ship’s 
name declared us soon us known. In case tlie ship 
^ould not airi\e befcrc the 31st Liecenilm then next, 
that contract whs to be void." The Plaintiirs supposing 
that on the 3otli of June i8r5, 50 tonsofIienip, which 

they hud intended For the Delcndunts, ncie sliippccl at 
SU Pein ^tnaf*k on board tlic us they had di¬ 

rected, on the 5 th of Septembci apprucil the Defendants 
that the qo tons ot hemp boiighr ui Apul lor the De¬ 
fendants' .icciiiint were shipped in the Zrnw'^fiom St, 
Petersbmgfi. Itpiuvod, howevei, tiiat tlic inastci had 
refused to take on board more tlinii 20 tons out of the 
50 tons. The T^ivel^ urnvctl on the 2otli ot Seiiicmber 
laden with 44 tons, including these the* other 24 
being paiccds winch the Plaintiffs h.id oideied fer othci 
purcljasei On the 2ad the Plaintiffs upjiij/cd the 
DcfeiKlciiits, that “should the quantity by that ship not 
be sufficiont, say 50 tons, the Plaintiffs resen<d to them¬ 
selves tlie option of making up the deffcicnc} on the 
Unity or the Pm agon^ both fioiii St. PetngbfogA.'^ The 
Defeudniits icfuscd to accept any hemp eithei by the 
Unify or the Pmagon^ nejlhci of whicli \ih,soIs were 
dien arrived, hut requited :i dehvciy ot 50 tons from 
the Ltivt'h/^ whereon the Plaintiffs on 2ytli Ht^pienAer 
sent them an order for 20 tons, and lepeated to them, 
that in consequence ol that ship\ ^hiiltiiig out part of 
the hemp intendi'd lor her, the icinaining 30 tons 
would come by the Paragim*^ The Dclenclaiits per¬ 
sisting in tbeir rctiisul to receive hemp by any other 
vessel ih.iii the Lively^ uhen the Ptungon iiinvcd, the 
Plaintiffs Mklil at a los^ liie 30 tons which tliey bad 
offered to the Defendants, iind noiv called on them to 
make good the deficiency. Upon the trial of the cause 
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at Gutldkallf at the sittings after Hilatytexm i8l6j be¬ 
fore GtfJts C. J., these facts being proved, the Defen¬ 
dants contended that the PJaintiffe were not entitled to 
recover, upon three grounds: first, that they were en¬ 
titled upon this contract to receive the entire quantity 
of 50 tons by one ship; secondly, that the Flointifli, 
having elected the Ltvdi/y were bound by their election, 
and could not nomiiiaie any other vessel; thirdly, that 
the Defendants were entitled to all the hemp which did 
come by the lAvehj. The jury found a verthet for the 
Flaintifis, with liberty to move for a new trinl. 


Letts Serjt. in this term obtaiiiod a rule tnst to set 
aside the verdict, and enter a verdict for the Defen¬ 
dants, or a nonsuit, against which 

Best Seijt. now shewed cause. Nothing in the con¬ 
tract binds the Plaintiffs to send the hemp by any par¬ 
ticular ship, nor to send it all in one ship. The Piaiu- 
tifis having given notice, under a mistake, that the 
whole quantity is coming by a certain ship, ns soon as 
they diicover their mistake, apprize the Delcndants that 
it is ail error. The hemp is the same, though it arrives 
by a different ship. No iiicoiivcniciicc icsults to the 
Defendant by the change of ships. Uf^iVKon v. 7bv. 
rmf (n) it in point, and this, to use Lord ElkrUtorougV^ 
expression, is the correction of a corrigible mistake. 

Lens and Blosset Serjts. in support of the rule, in¬ 
sisted tliat the meaning of the contract was, that the 
whole quantity should come by one ship, and not fay 
different ships, and as it had not so come, they weieitt- 
lieved friiiii then bai gain. If it were iiidifferent by what 
diip it came, it would have been unnecessary to use such 
haste to announce the ship, or expresaly to aver it in 

(a) 3 GsHtffik 158 . 

the 
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the declaration. So aoon as a sliip is announced, tlic 
Defendants speculate on the state of the market, and 
make their sub-coiitrocts accordingly; at least, the Dcs 
fieiidarita have a right to the 44 tons which wcic on 
board the Lively. Ba^ns/on v. Tom ay is very distin¬ 
guishable; Lord EUenboroi^h likens that to a porter 
delivering one messuage instead of another. Supposing 
the Flaiiitiiis had a right to reserve a liberty to make 
up the residue by the Unity or Paragon^ they have not 
done even that; But when the Lively arri\cs, they as¬ 
sume tlic liberty of making up by the Pat agon all, ex¬ 
cept Bucli part of the Ltvehfn cargo as they think fit to 
deliver to the Defendants, giving the leuduc of her 
uarg;o to some others. The Flamtiihi ncic not bound 
to declare the ship by any given day, but when they 
knew the ship. Having announced lli.it tliey did know 
the ship, they cannot say they did not knour her when 
they announced her; they might take tlicir own time to 
declare, might have wuilcd till she was in port here. 
They ought to have given simultaneous notice, that the 
other part of the cargo of the Lively was intended for 
other purchasers, or, by omitting so to do, they appro¬ 
priated the whole 44 tons to the Defendants. 

Gibbs C. J. Three objections arc taken to the Plaiiir 
tiffs’ right to recover : ist, that the Plamtifls were not 
at liberty to send the hemp by more ships than one; 
adly, that after having given notice of the ship that 
was bringing the goods, tlie Plomtiffi were bound by 
t hpiT election, and could not give notice of another 
Aip • 3dly, that the Flointifls violated tlieir contract 
in not giving the Defendants ait that came the 
lAvdy. All these objections stand on different grounds. 
Afl to the ist qufistion, whether if the Plaintifl& hod 

in the first instance given notice that half the hemp 
was coming faj the Lavelyt and half by the Pitragqn^ 
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the Defendants could have refused to accept it, 1 think 
Ihej coil'd not. Tlu* material thing is the time of 
delivery • it wnb at all events to be before the 31st of 
December^ but liy whiit ships the hemp was to come 
was imninteiial. As Lo the secomi question, wc must 
look .It the terms of tlie contiact. “ The name of the 
ship,” which I have assumed ns eqiinalerit to ships, 
**to be declared ns soon as known.” In Srptember^ 
four niunlhs befoi’c llic delivery must nrci'Sbni ily be 
completed, the PlaintiHs lliought they know by what 
ship the hemp was coming, and gave notice, but they 
were deceived. The question is then, whether the 
Defendriutb .ire not bound by the second iiomiii.'ition, 
and I think they weic. They were not prijmliced, 
they IhkI taken no steps upon the fiist iiotrre. As to 
the thud question, 1 think, whatever pait of the 50 
tons piircli.ised for the DefeiKhints, the Pl.iiiiiilTs re» 
ceived by the Lnvhj, they were bound to ileluer to 
the Deleiid.iiits ; but wh.'ilever part of tlie 50 tons tlii^ 
did not lecLive by tlio.they weic* at liberty to 
make up out of the Umty .i»d Ptna-fau. It is true 
the PJaiiitifl^ li.id othei heiti|> by the Lixvhj, besides 
the 20 toil", but they li.i(l .isli ibed Lh.it nthei lu'iup to 
othei nuich.isers, and llie Defeiid.iiits had no light to 
say that hemp ought to Ik‘ delivcied to them. 1 there¬ 
fore think the rule ought to he dibchaiged. 

Dallas . 1 . In this ease there arc tinec questions. 
As to the Tst, if the words be dmibtlul, wl must look 
to the substance of the contiact, aii<l I tliiiik tJiat has 
been coinpliLil with. It is saul, th.it instead of sending 
the hemp by ship or ships, the I’l.iiiitifTs aie bound to 
one ship 011I}. At first they uere .it liberty to send 
any ship, the coiitruct not saying that the goods shall 
come by the first ship, nor naming any ship; therefore 
the substance of tlie contract is, that it need not come 

by 
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by any pnrticulau ship. As to llic 2d pointy I think 
the Pluinlifl^ uc-10 ut libort\ to the secotid notice. 
As til the {cl, the h-iving contnuteU to &ell 

the olliii p.irLs ol the cai^u oi the Lively to other 
pcrsoiiN did iill the} weic bound to do, in delivering 
the 20 tons to the Detendants. 

ParkJ. wtis of the &ame opinion. The Plaintiffs 
were at IiIkmI} lo stud the hemp by an\ Khip^, that 
It ailived before ^isL Jrceiiibn, As to the 3d point, 
the case iiart be coiisidcicd ns iF thcie hcic only 20 
tons on Ihj.iu) this ship, and the contract has been 
substuiitiall} coiiiphcd with. 

Borrough J. concurring, the ride \\m 

Discharged. 


SxANnLKY, E<iquiic, v. Hhvimingfon. 

jl^T having been refeircd to arbitration to determine 
whetlu'! u contract ^ubhlsted between the PliiiiUid' 
and the DefeiuLuit fui the puicliuse of ceilaiii allot¬ 
ments ol land under nil iriclosure act, and the .iibiiiator 
having <111 the 19th of ^/f^>7<NM8i5 awaido<l that suih 
a conn net subsisted, and directed the PlniiitrH loilh 
with to pcifbrni the coiitincl, niid pay 16^2/. on the 
oonvcytuice ol the land by the Plutnlifr to the Detend- 
ant, the Plnintifl' himidic<l ins abstract in 
which on ihc 1st oF November nas reUiiiied uitfi c|U('. 
tica; the abstiact uilh answers thereto u.is rc-dclivcTcd 
on the nth of NoiK^mbn^ and on ihc 1 ith of liecemb 1 
the PlaintiflF pressed tor an eaily answer. On the i8tb 
of Jantiaiy the Defendant repeated in substance the 
same objections. On the 30th of Jameary the abstract 
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was ogDiii sent to the Defendant with answers, and dis¬ 
patch was lequcsted. A personal demand of perform¬ 
ance had on the i ith of been mode on the De¬ 
fendant, and notice tliat unless he complied in ten 
days, his silence would be construed as a refusal to per¬ 
form, and the Court would be moved for an attachment. 


but he had not yet given any answer. 


Ijens Serjt. now moved for an attachment for non¬ 
performance of this award. The Defendant, he said, 
being in possession of the allotments, tlic vendor eoold 
get neither his land nor his money, and the usual prac¬ 
tice being that the purchaser prepares the conveyances, 
it was unnecessary for the FlamtiiT to tender a dcetl 
executed. If any plausible objections had been taken 
to the title, lie would not have asked the Court to try 
its goodness on affidavits, at least the Court would direct 
an issue whether the title were good. 


Gibbs C. J. I think the Plaintiff must do bomctliiiig 
more. I Ic might file a bill in equity for a specific per¬ 
formance. The title would then be considered in a 
court of equity; it is impossible we should try a title 
here on affidavits. But before the Plaintiff ciui have 
an attachment, he must execute and tender tu the De¬ 
fendant a conveyance, and ask for the purchase-money 
awarded. The modern practice, indeeil, has gone thus 
far, that in an action where the Defendant lias dispensed 
with the Plaintiff's tendering the deed executed, the 
Plaintiff may nevertheless recover ; but even that was a 
relaxation of the law. Jones v. Sarklejf (a) was the first 
case that relaxed the rule, which was admirably argued 
my Brother Le Blanc j but there it was averred he 
i^nned the party that he was ready to convi^, and 

(oj Dot^, 684 > 

tendered 
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tendered a draft of an assignment and release for the 1816. 
purchaser’s approbation, and offered to execute and ^ 
dehver the deed pursuant thereto, and the other dc- 
dared, it the Plaintiff had tendered, he would not accept Hemmimgton. 
It, and that he wholly discharged and exempted the 
i}|pintitft from executing the same. In the present case 
the Plaintiff'could not maintain an action on his agree¬ 
ment, iior oil a bond for perfuimaiice of the award, if 
he had such, because he docs not shew perfoiiuauce on 
his pait. I think there is not enough to bring the 
party into contempt, and the Plaintiff'’s much better 
course is to apply to a court of equity. 


Dauas J. The Plaintiff does not shew even a re¬ 
fusal by the Defendant, nor wlietlicr he has decided on 
the objection taken. 

Hie rest of tlie Court concumng, the 

Rule was refused. 



IIOIITON V. MoGOaiUGK. 


May %Jm 


J^£ST Serjt. had obtaincnl a rule msi to discharge the 
Defendant out of custody, upon the ground that 
he had been recently discharged under the insolvent 
act, and that the present action was brought ibr an an¬ 
tecedent debt. 

Vai^kan Seijt. shewed cause against the rule, and 
Best endeavoured to support it. 


A Defendant 
may be Holden 
to bail upon a 
promiBc made 
after hia dia- 
charge under 
the insolvent 
aLti to pay a 
debt contract¬ 
ed before his 
dischargew 


Gibbs C. J. This is en application to discharge the 
Defendant from an arrest, on the ground that he has 
been discharged under the late insolvent act, which 

frees 
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1816. trees him from urrcst /or all debts contracted before liis 
^ ■* discharge under that net. There arc two questions. 

The first, whether thisi iiills witliin one of the exceptions 
MOogudge. of the net: tor ilie Plaintiff it lis said, if thcic beany 

frautl 111 the Detendaiit’s schedule, this fraud shall be 
unuvuilablo. This is the sulistancc of the 50th socljpin 
of the statute, not to give the words; and that it must 
be open tor this Com I to sec whether those circum¬ 
stances ot li.iud exist. The six or senren (nets of fraud 
which the PlaiLitiir'b counsel imputes, have been sati»- 
foctoiily answered by the Defoiidant’s afliduvitb; and 
1 do not put the case on that gioiind; but, 2dly, the 
Plaintiff ^ays “ niy cause o( action arose subscKiiicntly to 
the day ol the l)ctendiuit*& chbLliaige, on a promise 
made since his clischaige to pay the .aatecedent debt.” 
Howcvci inqnovidciit a person may be in making buch 
a promise, the .nitecedoiit debt is a consideialion for 
such siib-ieqiieiit pioiiii«*e. Tlint such a siib'<cr]uent 
promise wjis given, stands not on the u{nda\Ll of the 
Plaintiff alone, but of < me Jioitgias w'ltli liini, and 1 
think the Plnintifl'liab taken tlic ease out of the opera* 
tion of the insolvent act, by shewing that liis cause of 
action arose 011 a promise mailc since his discharge 
under that act. Tlie rule thcrcibic must be dis¬ 
charged. 
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Neale Nevill. 

SiVORY V, Spc >VHt. 


2^EJLIj Sorjt. having obtained in the cause of^^'izZ^ v. 

NeviU a rule 7itsi to change the venue from Londo^i 
to Somerset^ on the ubual afHcJinit, that the cause of 
action aro*>c in Soma and nut cl&cwhcre, 


Best SGijt. nou showed cause, on Ait alTuhivit tluit the 
action was partly brought tor cniiiriiission on tlie saleol 
sail cloth, sent, some from Pooler and some honi Po9/s^ 
7/UHilh, ti> iMUdon for sale, and pnitlylot gouds sold 
from the Plaintifl^’s waichouse at lindprnl iii J^ors^t 

The Coxal held that this riHidavif answered the appli¬ 
cation. 

Rule dimply discliaigcxL 


PeU^ on the Ibllowing day again applied to ojieij tlub 
rule^ that the practice iiiiglit be consistent; lie cited 
HemAaw v. liulilty (f/). The J’lniiitifF docb not in thib 
case swear, tliat no pait of the cause o! action arose iii 
Simeisct^ though he swears th.it pnit arose in ulhei 
counties, and therefore he is not entitled to retain the 
venue. 


fiesta Supposing that some part of the ciinsc of action 
arose in Sounscl^ oilier paits niising m yjc/isr/, PooU^ 
and the c^se cilixl not appheabie. it was 

there swoiII that the muse of .ictioii aiuse, paiL in Ay///, 
and pail in I^ondtmy but thoic w.is no thud count}. 
He besilated to enter nilo the usual iiiidertiiliiiig to give 
material evidence, in order lo letairi this ^enuc% leariug, 
that to satisfy the umlertnkiiig in Liwdoa^ it must be 
evidence thiit the whole caui>r of nctioii arose in Lon~ 
don^ and that evidence as to part of the action ivould 
not suffice. 


(a) 1 New Repw Kxo. 


But 
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But Court held that the undertaking certainly 
need not go to that extent. Any evidence material to 
the cause would suffice. Beaten^ was permitted to 
give in evidence a rule of court for paying nion^ into 
court, as material evidence arising in Middlesex:, 

The’Court again discharged the 
rule on the usual undertaking. 


Msf S4« Savory v, Spooner. 

On the following day, Onslow Seijt. having obtained 
a rule mst in Savm tf v. Spoonet to change the venue 
from Lomhm to Dorset, on the usual affidavit that the 
cause of action arose in Dot set,' and not elsewhere, 

jBes^Serjt. opposed it, on an affidavit that the action was 
brought for the price of a threshing nmchine ordered 
and made at Fazr/brd in Gloccstershire, and delivered 
by the Flaintiif on the Defendant's farm in Dotsetshire, 
In this case it was impossible he should enter into the 
usual undertaking to give material eiideiico in Dotidon, 
as no circuiuatBiice connected with the demand had 
arisen there; but, inasmuch as he liad falsified the De¬ 
fendant's affidavit, he was entitled to retain the venue. 

Onskne, in support of his rule, contended, that since 
on the Plaintiffs own shewing his cause of action did 
not arise in Ijondon, to permit him to retain the venue 
there, would give sanction to an abuse; for he ought to 
sue where his cruse of action arises. 

7 %e Court took time to reconsider the case of 
Iftale V. NemU, together widi this. 

Gibbs C. J. now delivered the opinion of the Coark 

In 2 fetde v. Nevtll, an application was made to change 
the venue from Londtm to Somerset, on the usual affidavit. 

o* It 
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It WHS opposed on an affidavit tliat the cause of action 
arose^ partly in the county of HantSt partly in the 
county of partly in Land ‘a, and partly in Dorset- 

sktre. in Savory v. Spooner, the .mswer to die applica. 
tion made to change the venue from London to Dorwt, 
on the usual affidavit^ wa^ that the machine, ibr the 
price of which the action was brought, was ordered in 
Qloueesterahtre and sent to Dorset^re, and that the venue 
was laid inLottdon, therefore that was in efibet an affidavit 
that the cause of action did not anse in Ijdhdon. 'rhe 
difficulty of dctcrminlning what to do in diis case, arises 
from the dificrence which subsists between the practice 
of this Court and that of the Court of King’s Bench. 
In the King's Bench, the rule to change the venue is 
a rule absolute in the first instance. It is granted upon 
an affidavit that the cause of action arose in the county 
into which it is sought to diange llic venue, and not 
elsewhere and the venue can only be brought bock 
the Plaintifi^ upon his undertaking to give material 
evidence in the county in wltich the venue was ori¬ 
ginally laid. In this Court the practice is difierent* 
and the rule to rhange the venue is in the first instance 
a rule nisi, and the Plaintiff has an opportiini^ to shew 
cause against it, by fakifying the affidavit on which 
the rule is moved. Still, liowcver, if tliis were the 
common case, where the whole cause of action arisen 
in the county 111 which the venue was originally laid, 
this Court would not discharge the rule, but on the 
PlaintiiF’s undertaking to give material evidence in 
London, if the cause of action arose in Landtm. The 
Court, indeed, in the case of Collins v. Jacob (a), where 
tlie cause of action arose m a county different, os well 
from that in which the venue was laid, as from that 
into which the Defendant sought to remove it, permitted 
the venue to be retained the Plaintiff without any 
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(d) ^MeJm Gf Pui/w i79a 
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undertaking, to give material evidence. But subse¬ 
quently, on Full coDsidemtion tins Court, in the 
case of Himi v. Birr/gc/ord {a% it occurred to the 
Court, that it wns an extraordinary course, that, where 
the cause ot action arose in one county only, being the 
same where the venue was first laid, they should not 
discharge the rule unconditionally, hut oblige the Plain¬ 
tiff to give material evidence in the county which he 
had selected, and that where it arises m seveial coun¬ 
ties, the Prauitiff should have the rule discharged un« 
conditionally. My Brothers Heath and Chambre 
doubted. Mr. Justice La^tence sperks of the necessity 
of reqiiiiing an iindci taking 111 general, and the Court 
took time for coiibideiation, IV rule wliicli suggested 
itself to the g«io(l s>en&c of the late Chief Jii«>tice Mans- 
^Id prevailed, and the Court hehl, that the Phiiiitilf 
ought to I0II0W up his ai&duvit made to retain tlic 
venue, by an uiidci taking to gne nialoiial evidence in 
one or otliei nt die counties in which the cause ol action 
arose; uiid inasmuch iif the rule is Ibiiiiilcd in good 
sense, and especially when we consider how this Cour 
was tlicn filled, we think w^ cannot do bettor, than to 
adhere to that rule. ^]ol to hunt the cxpiobsioii of 
the rule to these particular mbtaiices, the general 
rule IS this; The Plniiilii^ in ordei to let.iinlhe venue, 
must undertake to guc iTnitcual evidence in that 
county, from which, it the leiiue hud been InuL there, 
the Defendant, by reiison tliiit sonic part ol the cause of 
action really niobe there', \ oiild not be entitled to 
change the venue; thut is, m the ease whciu the action 
ariBes partly in • och of several counties tiic PliiintilT 
shall undertake to g>vc iinitcnal evidence in one or 
other of diose several coiiiilics. The* inciely-wearing 
that the cause of action mose el-ewhere will not suffice, 

he riiaU follow up hia affidavit with this test of its truth, 

(a) Jinte, i 959. 

that 
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that If the cause of action does not arise in one or 
other of the counties In 'A’hicfi it Is sworn by the 
Plolntifl* that it did arisen the Plaintiff shall be non¬ 
suited. In the first of these causes, therefore, the rule is 
discharged on the Plaintiff’s undertaking fo give mate- 
1 ial evidence arising in London^ Dmset, Poole^ or HauiSf 
in the other, the rule is discharged on the PlnintiiF’s 
undertaking to give evidence arising in London or 
Gloucftteisimp. In a case where it may be proved 
that the cause of action arises abroad, there* the rule 
miiitt be simply discharged, for it will be impossible to 
e ev idcnce in any particular county. 


1816. 

Savobv 

Sfoonbe. 


HIuRRis, late ShenfT of Gloucester, v. Hay- Mnj ss* 

WARD and Others. 


Plaintiff declared, that 'i certain bill had been A sheriff miy 
exhibited ii> Chancery, by J 9 . against the 

Defendant Hayajtrdy and theicupon, atlerwards, the atnehment 
complninoiit sued out of that Court a writ of attach- out of Chui- 
incnt directed to the slierifi’ of GlottcesiershiTey whereby 
the king coiniiiandcd him to attach the Defendant/fay- nntcompell- 
Vatdy so ns to have him before bis majesty tu Chancery, “blcto take 


w heresoever that Court should then be, there to answer 


bad thcreirjMq. 


to his majesty as well touching a contempt, which it waa 
alleged lie had committed ng.ainst his majesty, as other 
matters, and to abide such order as that Court should 
make: that under such writ, the Plointifi^ being shcri^ 
before tlie rctum-day took and arrested the Defendant 
ILayxard, and detained him, that the Plaintiff after¬ 
wards took bail for the appeal ance of the Defendant 
Ha%poard at the return of the writ, according to the 
form of the statute, and upon that occasion the Defen- 
dimt Hmfaoardt and tlic other Defendants aa bail or 
VoL. VI. Q q sureties 
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sureties for lum, by tlieir ivritiug obligatory bound 
llicinsclves to tlie Ploiiitifl^ by liis name and addition of 
slierilf, in 40/. under condition for the appearance of 
Mayvoard in the Court of Cliancery, in eight days of 
St, Htlaryt vthercsoever that court should then be, there 
to anstrer as well the alleged contempt, as other niatlers, 
and peribrm and abide such order os that Com t should 
make in that bchaU^ at the suit of Whatley^ and shewed 
default made by Hayaxtrd m appearance according to 
the exigency of the writ. 


Upon demuTrer and joinder, Omlow Serjt. fur the 
Defendant maintained that the shenif had no power to 
bail on attncliment of contempt. Tlie words of tbc 
statute 2 H. 6 . 1.9. are for bailing pci'sonb “ai rested 
by force of any writ, bill, or warrant in any action per¬ 
sonal, or by cause of indictment of trespass ” not one 
word lb there about an attachment of contenipt. No 
contempt i>~ sjiccifically mentioned on the writ, or the 
record; and this Coin't cannot know how high or how 
low the contempt is. They cannot therefore see whether 
the shcnil IS cntitlt'd to take bail. The unlimited 
power to bail the highest contempt, is too dangerous a 
power to be given to a dierilF. Bland v. Btehards (a), 
fn an action on a bail bond, taken on an attachment 
foi a contempt out of chancery, the Court were clear 
that the bond was void, for it was not bailable, ^cc. 

Sti. Anon. [b). ** On a motion for an attachment the 
Chief Justice declared that .lU the judges on considera¬ 
tion, had resolved that the slicrifT could not take bail on 
an attachment, but a judge at his chamber might.” So, in 
Field y. Workhouse [c), on an attachment fora contenipt 
out of this court, the sheriff took a bail-bond, and it 

Cfl) j Leon. 208. (0 I Ctmt% >64. 

(&) iAf-«479. 

W'as 
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vflb held tliat ihe sheriff could not bail for a contemptj 
::ntl that It was not within the words or intent of the 
titatiite; and judgment on derB> rcr was given ibr the 
Defendant. In Bmgtmgh v. Boss'ter (a), which is cited 
fur the analogy, it being a criminal matter, though not 
a procesK of contempt; upon process out of the court of 
general quarter scssioiiv, a bail-bond was held void. 
The ease of Sltidd v. Acton (6), docs not directly de¬ 
cide the point, blit It was there held that an action 
would not lie .igainst the sheriff fur taking bail. The 
statute 23 11.6.1 9. gives no such power, and it would 
he prothiclive of great misdiirf if it did. The nature 
of tills contempt, for which this attachment issued, is 
not disclosed. The attachment is in the nature of pu- 
nisliincnt. The power to bail it, would lead to these 
flii<icluefs. The sheiiff having no means to know m 
wli.at sum bud shall be taken, it would lead to those 
bonds foi ease and fhvor, against which the legislature 
have attempted toguaid; it would lead to extorting ex- 
siessirc bad on the one liand, aixl to the escape of dan¬ 
gerous Cl imin.ds on the other. In the ease of Sanatd, 
'V. Evans (r), a bail-bond tiiken aficr the return-day of 
a writ was belli bad, and the Court held that advnn*> 
tnge might be taken of it on motion in arrest of judg^ 
ment, if so, then this defect may be taken advantage of 
oil a general demurrer. 


1816. 

MoRlUS 


w. 

HAlrWABDk 


Eens Serjt. am/j d. There are also authorities to tJie 
contrary effect, and the practice is according to them, 
and has not been of late disputed, thougli it might be 
doubted a century siuce; Bes; v. Datues (d). It was 
clearly agreed the sheriff may take a bail-bond upon 


(a) 4 7. Sfp. soj. 9 B.B/. 0) a TtrmRep.s 6 ^. 

418. (</} I Lii, Rajm. 7aa. S. C. 

(£) 1H.J9A46B. Salk.ioi. 


Qq 


an 
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Vm 
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an attachment. So, in Burton v. Xoto (n), it was held 
that a bond to appear to an attachment out of chaiicerv 
is within the statute. So, Chief Baron Cmayn lays it 
down (i), that by the equity of this statute, 23 H. 6. 
c. 9. the sheiiQ^ may bail upon on attachment out ot 
Chancery, and says, Sen^. 2 Vent. 238., 1 Vent. 234. R. 
Cantr. 3 Leon. 20S. The case referred to in 2 Ve?}/. 
is Lawson v. Haddock, where it is said, “the Court in¬ 
clined tliat attachments out of Chancery were witliin 
the statute; it is the ronstant practice for shcriftl to 
take bail 111 such cases.” As to the nrgu incut that 
it ought to a.ppc.'ir wlint the contempt was, aiKl that 
because it docs not, ihcrciore the sheriff) who cannot 
know w'hat the contempt was, ought not to be entrusted 
with the discretion to judge what the amount of the pe¬ 
nalty in the bail-bond ought to be, in v. Lilts (c), 
where the question was, whether a bail-iHuid was good, 
taken by a bailiff whose authority to take it did not 
appear, upon an attachment out of Clianccry fur a con¬ 
tempt, the Court do not determine the nuiii point, but 
tay, at all events, the facts suiRcicnt to bring the ques¬ 
tion before the Court ought to be pleaded, as was dune 
ill Tmwsoh V. Haddock. The slienfT has u-ually taken 
the same security, 40/. The statute 23 II. 6. c. 9. docs 
not appear to be confined to actions persor.al, for it is 
much wider, and has special exceptions which do not in¬ 
clude this ease. Though the sheriff' has not 111 this case 
that guidance^ as to the amount, wliidi pcrsoiinl ac¬ 
tions afibid where a debt is sworn to, yet the sum, which 
has been regularly taken, was a great sum at the tunc 
when it was fiAcd, and was then sufficient for the pur¬ 
pose. In Studd V. Acton, which, it is admitted, is not 
quite in point, the Court say, it may be a question 


(«) Sty. 11s. and 134. 

Com tit. Mali, Fi 8 . 


(f) » W. BI. 95 j. 


whcLlicr 



IN THE I’lFTY-SIXTH YeaR OF GEORGE III. 


573 


wlicth^** in certain cases the sherifT be not right in 
taking bail, but that is widely diffiTciit from being 
cniiipcllablc to do it. These l.iscs vtill be adopted. 


i8i6. 

Morris 


Vm 

H IWAHB. 


Ofu/tfo) in reply, insisted that nunc of the ciu>es cited 
cont'iiiied any decision adveisc to the Defendant. The 
ca'ic m Vt! 7 itrts was never decided, ab appeared by tlie 
leporter himselfj and it only stated luose opiiiioiis In 
S'tjieSf notwithstanding what C. .1 buid^ the judg¬ 
ment of the Court was lu favour of the DcL'iidant. The 
caoc of Hex v. Dazses had not been cited to state the 
Judgment of the Court. If the usage had |)rc\:i]Ied fur 
hall a century to take bad in 40/., it ouglit now to be 
abolibhnl. 'I'iie case of Sludd v. Acion t.lioi\ed th it the 
bhci lA' irns not compellable to take bail; and il not 
compellable, but it was dibcretionary iMth him to take 
bad, it led to .ill the evils which the stat. 23 1 - 1 , 6 . c 9. 
meant to leinedy. The otnissum in pleading to st>iCe 
die poiit'-nijit, was not, as hU[)posed, nieiely matter of 
speti.a! demurrer; it was a question of substance. The 
dcclaTjtion was alone dcstiuctiic of the Plaintiff’s 

CBbC. 

Ctu. adv. luU. 


Gibbs C. J. now, after sijtiiig the pleadings, thus 
delivered the opinion oi the Coiiit. 

It appears hum this statemei.t, that the sheiiiFasserts 
in his ileclarution, that he hail taken the bund in pursu¬ 
ance ot the statute. But though it be luit uccoidiiig to 
the statute, jet if the bond be in any manner uiuduble, 
he may so state it. The objection to this bond, is, that 
the statute 23 H. 6. c. p., prescribing in what cases the 
sheriff may take a bail-bonil, prohibits the taking a bond 
ill all other coses. We are of opinion this cnec is not 
at all touched by tlie statute 23 H. 6. e. 9. The case 

Q q 3 was 
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was my ably argued by my Brother Ondow, and we 
liavc coRHidcred the autlioritice which he cited. The 
sheriff’s right to take a Baii-bond upon tins Bpecica of 
attachment, has repeatedly been recognized by the Court 
of Chancery itself which could never have been, if Uic 
practice had been illegal. In the case of Danl^ v. 
Jjvwsmi (a) it appears that in 1700 it w.^s considered as 
tlie established practice of the Court of Chancery, tliat 
the blieiilT IS to take such bonds, and a distinction in 
the amount of the penalty is taken between mesne pro- 
cobs and execution. Lord Ilar^wtcie (6) also recogni/ed 
the validity of these bunds, and acted on the fact of the 
shcrilF having taken such a bond, and so the FlnintiiT 
is not without remedy if llic shcnfflius him not at the 
return oi the writ, as he may have a messenger into the 
county wheie tlic prison lives and he reiiiscd process 
against tJie shcrilTI It ih imiiossible Lord Hatd'o.tcie 
eould have considered tliem as illegal, for if he hnil, be 
would have said, it is .ui ngginvntion of the bhenii’s 
offence in not bimgiiig bp tlic both, to attempt to cx- 
iciiuatc it, by saying tliat he Inad taken a bond, which 
it nas liighly illegal for him Ui lake. These bonds, 
tbeicloie, must be legal, unless tlie Court of Chancciy 
has misunderstood the effect of its own process, which 
is not probable. But in this court also thv^ validity of 
these bonds has been recognized. Studd v. Acton, 
That action was founded on the supposition that the 
statute required the sheriff to take a bail-bond in the 
case of on attachment; the Court held it was not 
witliiii the statute, and Lord Loughborouf>h's language 
thei-c is remarKable. The counsel for the Defendant 
argued, that if this were not within the statute, and the 
bond were not to be given accordingly, the bond could 


(a) Pnc.mQiam.txo, S.C. (A) Avon. %Ath 307 . 
X Eq. Cos, Abr, j jo. //. 4* 


not 
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not be taken at nil, aiiil tluil tlic statute prohibits nil 1816^. 
other builds. It uoiild Ik- a most extiaoidiimi}' propo- ’ 

sition that there ivas lu) bail ' mosiic (iroiess out ot ^1, 
Chancery. In Uejn'oui’b v. Itoisiln llu* Cuiiit liclil, 11 a^» vi.n. 
(though tlie discussion arose on .1 question ol' ciuninnl 
process,) that tJie statute extciitled to nettons only. The 
judgment of Lunl Iiun^hboroii'‘fi (’ J. !■-, th it “ it being 
the case of process issuuig out ol ihe Couit ot Ch.iiicery, 
we think that it ilocs not t oine ^Mllun tin stilt. 23 iJ. 6 . 
c.g.f which diiccts that slioiill’'. shall let all persons out 
ol prison bj them ai 1 ested or being in their custody by 
lorcc ol any iviit, bill, 01 warrant in any action pcrsoniih 
which words arc coiinncd to uctioiis at law. A subse¬ 
quent statute, 13 Cat. 2. slat. 2. c. 2., which was made 
on the lainc subject, is distinctly coiifuied to .ictloiis m 
the King’s Bench and Couiinoii Pleas, and it docs not 
appear to ha>c' been the 111 tent of the legislatuie to 111- 
tciteie wilh the pioccss of :i couit of equity. It is ex¬ 
tremely (le.ir, that the iis.igL‘ has boon toi the slicriU' to 
take a bail-bond in 40/. on an aCtnclimeiit, and it is so 
hud down in Daiihif v. Here, then, 13 the 

jiulgineiit of a vciy ablu.Tudgo, who had piactiscd all 
his hlu ill courts ot equity, tliat the established practice 
was to Lake bail tor 40/., and it would be too much foi 
us to say that all the learned poisons who hu\e pre¬ 
sided in that couit for nccntiir\, 1 i.inc been mistaken, 
nr Ignorant ot the practice. But Loiil iMia^/iboiou^b’s 
judgment docs not stop ficrc; lie goes 011 to shew liow 
the process woiilrl bo rcgiilatcil by the Coui t ot Chan- 
cciy. Jt Is for tlic Court out ol winch itis-siios. to > emu¬ 
late the pi notice ot their own officei. And wc :iie ot 
opinion that these bonds are neither conipell.ible *0 be 
taken, by the statute, nor prohibited by the sliitutc; but 
that they are good at common law; and that whetiier a 
bml-bond shall be taken 01 not, is in tlie discretion of 

4 4 the^ 
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the shcriffi aa regulated by the practice of that Courts. 
We therefore are of upinion that the action on the bond 
is well supportable^ and that the FluintiiF is entitlad to 
judgment. 

Judgment for tlte Plahitifil 


Maj 45 * 


Willett »- Sparrow^ 


The Court will 
niit compel a 
alienfT to spe¬ 
cify in hi^ 
turn to a fieri 
Jiictas the pai - 
ticular goods 
takeiiy and ihw 
sum for which 
each article 
was sold. 


J^EST Serjt. moved that the eherilFof Norfolk might 
amend his leturn to a writ of Jteri facias by par¬ 
ticularly specifying the goods which ho had taken under 
this levy, on thegionnd that he had returned only an 
aggregate sum exceeding 600^ and bad not specified 
the several goods which he hod sold : it was sworn the 
bailiif had sold scvci ul things of which he had rendered 
no nrcouiit, and iind wasted the property in a riotous 
and sliamcful manner. 


Per Curiam. Actions have frcc|ucmtly been brought 
ior such inicconduct, and the Plaintiff’s best course is 
by action. ifin the course ol the action^ any misconduct 
ol u crimiiisil sort in the bailiff appears, the Court may 
then interfere to satuf^ public justice, st present no 
iriminal act is shewn; and the Plaintiff has m that 
coinse this advantage, that the slieriff 3 s answerable for 
tliu act of his bailiff. 

Rule refu .cc! 



IK THE Fifty-sixth Year of GEORGE III. 


S 77 


Hatciiwell v, Cooke. 

was an action brought against tlic Defendant, 
who was master of the Tortoise stofcship, a vessel 
taken up tor hit> majealj^’H service, for the value of a 
(junutity of old silver, shipped by the Phiiiitiff, ihrongh 
his agent, in Gibraltar bay, lor the receipt wlicieof 
** on boiini the good ship Toitoise S. S., and the delivery 
to the Pldintifl at ffooiwtcb, being paid freight at Gtb- 
laltai, (the act of God and the king’s enemies only ex¬ 
cepted,}” the Defendant had signed bills of lading. 1 'hc 
silver was stolen out of the mastei’s cabin alter the ship 
lind 111 rived and lain ti considerable time at IVoolOaxh. 
I^pon the trial nf this cause at the Kent spring assizes 
I y I /i, before Bayley J. these facts being proved, and that 
the letters S S., foi storeship, were painted in Inigechai- 
rncteis on the ^hip\ bows: the defence wu-., tJiat the 
Dclciiflnnl’s c' ntiitct, engagiu^^ without pieuous licence 
to carry bullion on board a ship in the kin^’4 service, 
was jllegiil, «Mid prohibited as well by tbe 181I1 article oT 
war, set forth in the statute 22 G.2. ^*33- 2^, us by the 

24lh section of the bunie act. Baj/lcjf J, robcived tht 
point, subject whereto the jury found a Verdict for the 
Plaintiff: 

S^ifpherJf SnliCitor-Gcnrral, in this term obtained a 
rule msi to set Aside the verdict and enter a nonsuit. 

Lens, Brs/y iind Coply Serjts. in tins term, in op 
posing the iiilr, iirg^nl tliut the decision lu Jhisdane s. 
Ducr^s (a), did not govern this case. The Defendant 
lliere sncceeded on the principle that whatever the 


18 rtf. 





The master oi 
a storeship in 
the king’s sar- 
vice took in 
the ImllLon 
01 a private 
merchant on 
fiMght from 
Cthralfar to 
SVoolfwtcb * 
HeM that an 
action lay 
against him 
for the loss of 
the bulhou. 


(a) V. 143- 


Plaintiff 
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FlaintifT had paulj he had paid wiih his e3Pes open. 
And thou^rh something was there thrown out, of the 
illegality of carrying mcrdliant’s bullion m akjng^sshjp, 
yet It WHS not the principal ground of tlieir judgment; 
and beside^ this is not an action by the cnptain of a 
king’s ship to,recover freight for bullion so csiriicd- 
Even if the Defendant hod been the captiun of a 
man of war, the statute authorires him to carry bullion^ 
though not to carry merchandize, and this Court so 
coiistiucd it. 111 the cose of IlttdgsonVm Fullmton {a\ 
whcie the Defendant was captaiu oi a sliip ol war, yet he 
ivas held liable for the value of bullion which he had 
taken on boai d, on freight for a private incFLhant. TI>c 
piacLicc IS inveterate. The FalmotUA packets daily 
bring bullion irom Lrsbony and it never was conceived 
to he iLlcgciL The Defendant, having rcecuvcd llie 
li eight, ought not now to be permitted to sny thiit it is 
not his duty to convey the bullion iii safety. Even if 
the Defendant had carried merchandize \iliicli was not 
within the exception m the statute, he would only have 
been liable to a penalty, and it was held lu the case of 
Keir Vm Andrade (b)f that a penalty imposed on the 
master ot a vessel docs not render the iidventinc illigal, 
so far as others aic conccined. This cmilisiLt, in like 
manner, even if it be illeifal to one piirpo e, may not 
ho illegal to aiiotliei. lint iuitlier, tlic woula of the 
act do not, as has been suppos'd, rtiidei it illegal to 
eniry bullion in a king’s ship ujthont .l special per- 
nijsbion. they arc a general CNccption of gold, silver,^ 
and jcwcIV’ not rcrjuiiLug any particular commission, 
])crniissioii, oi authority to carry them; the requiicd 
authority from the admiralty to leceive certain things 
on board, being restricted to tlic case of other goods 
and merchandizes. There was no evidence in this 
cause that the Plaintiff’s agent understood the meaning 
of the characters S. S. on the vessel, or was otlierwiso 

(a) AntCf w. ^[87. (&) Ame^ vi. 498. 

privy 
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privy to the fact of her being in the king’s service for a 1 6 i 5 . 

store-ship benrs not the outward appearance of a ship of 1 

• * * * ¥4 A TV^UH ygl.t- 

war. But even if the shippCn knew that this was a 

kind's ship, yety If tlic Defendant either represented CooSJCa 

that there was a peiinission, or that no permission was 

necessary, (and it he did neither, tlie /shipper had a 

right to presume that the Defenclnnt was furnished 

with cvciy necessary permission,} the Plaintiff was no^ 

pijvy to the illegality; nnd thcrcfbic puglit to recover. 

'JTir Sohatoi-Gcrctal end Vat^fian Scijt, in su^iport 
of the lulc, iiigcd, that tbougli the Defciidjiit might not 
be liaole to :iiiy foiieiture under tlm biatiitc, yet the 
canning bullion in a king’s ship i<)i Ircight was at 
cnminuii illegal, inasmuch tis it was a misaii- 

])licnliuii of the king’s ship to tlie DcfciKlmit’s only 
2'>iivatc' cniolunicnt, mid thererure the PlaiiililF could 
iiutiecoiur. This principle was much illustrated by a 
scijcs of Lite easc«. In Montagu v. Jani'ertJt^^a), it was 
first decided llint in the case ol the height of king’s 
trcMsLiie the adiniial had no right to a share of the 
captain’s freight. In Jirisbane y. Daciei, it was cx- 
prcs-tly decided that the carrying bullion for freight 
was illegal. This stoie-ship, whctlier built by his 
iiiajcsty, or not, being at the time m his service, and 
under his control, nnd commanded by an ofBccr paid 
by his majesty, was governed by the some niles as a 
shij) of war. It must be assumed that the shipper could 
understand the meaning of tlie characters S. S. 

Cm . adv. vult. 


Gibes C. J. now delivered judgment. 

This was an action against the iiiastcr of a storc-slii^) 
for the loss of a parcel of bullion whu h he had undei- 
taken to bring home from Gtbialim, and which had 
|l0t been deLivered. The Defendant certainly is answer- 


fa) .dntet ui. 443* 


able 
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able for not delivering this property, unless it can be 
shewn that the tiansnction was an illrgul one, and that 
the FlaIntifFparticipated In that illegality. The Flain- 
tiF was a meichant residing here and acting through 
Ills agent at Gibtallar. The master of the sloTC-4>hip 
takes the bullion on board, signing a biR of lading, 
whereby he undertakes in the usual course for its safe 
delivery here, the act of God and the king's enemies 
CEct^ted, .and the Defendant actually receives the 
freight lor it. If this were an illegal transaction, the 
Plaintiff could not recover for non-pcrfbrinance of a 
contract that ought never to have been made. As to 
the illegality. It stands at least on very doubtful ground. 
The statute 22 G.2. c.33. refers to the 8 G. i.c.24. 
which contains nii enactment on the same subject, and 
the 22 G. 3. IS, that if the master shall receive on board 
any merchandizes, except gold, silver, arid jewels, he 
shall be liable to certain penalties; and it rehrs to the 
181I1 aitlclc of war. A comnioii ninn reading that 
clause would suppose that lie might cniiy gold anti 
silvei. I have hcuiil it argued that the master could 
not put on buaitl bullion except for his iiiujesty* 
What 1 said 111 Jimhauc v. Daaes has been relied on. 


as shewing that this transaction was illegal. It w as there 
uiiiieccssnry to decide that question; tor whether the 
transaction were legal or illegal, as iiiy Brother C 7 itmbtc 
said, the efiect would be exactly tlic same; the l*lainliff 
could not recover; for if it were illegnJ, he was barred 
by the illegality, if legal, he was burred, because ho had 
paid the money with his eyes open. That point was 
very little touched in the cose; the private freight 
being only 2ofL I took up, rather too hastily pcrliapi?, 
tlic opinion that it was illegal, whereas these caphiiiis 
and oil ini rals, who consider Uieir own duties and rights, 
must lie supposed to know something about them. It 
was quite iinmaLcriol to that ease, whether the carrying 

that 
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that private treasuretras legal or illegal; andlamvory 1816. 

glad it IS so, because I would not now pronounce that 

it is illegal. 1 should have ne loiibt tliat it was illegal, ^ 

if It were not fur this statute umtaining an exception Cooile. 

of gold and silver; for it could not be legal that a 

master should divert a king’s ship from its destination, 

ibr his own private emolument. It is to be observed. 

also, that that was not an action against a master, for 

not safely carrying bullion. Whatever nia;y be ihc 

duty of a master of a store-ship, and however he may 

understand those duties it does by no means follow Unit 

the merchant who ships this treasure, is conusant to 

the some extent. I will take it, that a merchant is 

bound to be conusant of the law pi the land ; be it so, 

he looks into the law of the land, and secs an exception 

from the statutory prohibition, in liivoiir of gold and 

silver, and supposes that witli respect to any other duty', 

against which the carrying it may militate, the master 

has all necessary permission. In Montague v. Janvcrtiif 

Mans^ld C. J. relies much on Uie heavy responsibility 

the master takes on him, in receiving a shipment of 

private bullion, and further, Hodgson v. J''idlurton is on 

express authority, that under such circumstances the 

master is liable. For these reasons we think the 

Fluiiitiff is entitled to maint.iin Ins action, and the rule 

therefore must be 

Discharged. 


Thobnton and Others v. Jones and Another. Haj zs. 

Plaintiffs in their declaration stated that the A contract for 
Defendants contracted 
at the Defendants’ special 

ff»r cldivenr 

froiiLsIitp or warehouse before ist Novemlen Held that tins uas equivalent to a 
contract to be {fonrrally ready for delivery before that da}* and need not be spe¬ 
ed ilK aicritd. 

tlioin, 


o buy of the PJaiutifTs* wlio 

^ low ttarraiited 

instance agreea to sell to to i^c ready 
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Oicixij dircrs, viz. 50 casks of S/. Peter&hargh first sort 
of yellow candle tallow, at 'jT.s.pcr cvit. to be ready foi 
d^very on or before the ist day of November, to be 
weighed or taken at the king's scale, with slbs. per cask 
draft, and lalbs. per cwt. tare, to be paid for by the ac¬ 
ceptance of th^ Defendants at four months, allowing two 
months’ discount from delivery, and five days’ notice to 
be given before ddirciy. And after averring mutual 
promises, they alleged that such 50 casks of tallow^ 
were, before the ist of November, ready for delivery, 
and the Defendants had five dq^s’ notice given them fbt 
the dehvery thcieof; during which five days, and for a 
long time after, the Plaintiffs were there ready and will¬ 
ing that that the same should be weighed and taken by 
the Defendants at the king’s landing scale, and to have 
allowed them such draft, tare, and discount, as afore¬ 
said, and requested the Defendantb to take and accept 
tlic same cask*: of tallow, and to accept a bill at four 
months for the price, but that the Defendants did not 
accept the tallow, or accept that bill, or otherwise pay 
for the tallow; but wholly refused and neglected, where¬ 
by the Plaiiitifis lost the profit of their contract, and 
were obliged to resell the tallow for less, and were put 
to expellees in the warehousing the tallow until resoliL 
Upon the trial of the cause, at the sittings after Hilary 
teim 1816, before Gtbbs C. J., the broker, who sold the 


the goods for the Plaintifla, produced a sold note, winch 
coi responded with the contract stated in the declaration 
in other respects, but, os is tbeir practice, varied 
from that, and from die bought note, on winch the 
Plaintifei had accurately declared, in averring that the 
goods were “ warranted to be ready for delivery from 
ship or warehouse on or before the ist of Nofoember” 
The notice by the Flaintifis of tbc tallow being ready, 
given five days before ist November, was proved, and a 
tender of the tallow, and of a bill, and a refusal by the 

I Defend- 
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Dslunclants to accept either; but for the Defendant it 18 id. 
wBb objected, that the contract proved materially varied 
fioin tlie contract averred. G^lis C. J. was of opinion v. 
that a contract to deliver at the khig's beam from ship Jovaa 

or warehouse, on or before the 1 st of Novemlivi , was, in 
substance, only a general undertaking by the seller to 
have the goods ready at the day stipulated, i. e. at all 
events to deliver them from some place or other by 
the stipulated day. The way to tiy it, was, would not 
the obligation on the seller be at all events* the same ^ 

Suppose the contract liad expressed that the goods were 
to be ready fur delivery generally, by having them 
cither on board sliip, or in a warehouse, the seller per- 
Ibrnis his contract. If he had promised to have the 
tallow ready, above ground or under giound, dead or 
alive, that would be only an averment ot having it ready 
soniewheie or other at that time, and the phrase here 
used was intended to comprehend every pocsible place 
where the goods could then be, and it need not be s(i>e- 
cially averred. Tlwjury louiid uweidict fur the HaiiitiQsa 

S/upherdy Solicitor-Gcnerul, in this term obtained a 
rale nist to set aside tJic verdict and enter a nonsuit, or 
lla^ca new tiial, contending tJiat inasmuch as the con¬ 
tract gave ail option to one of the parties probably to 
the veiidoi, wlietlicr the goods should be delivered from 
ship 01 wuieliouse, it was necessary that, in dcvlnring, 
the Plaintiffs should aver the option, and shew the cleo- 
tioii inude. All alternative contracts must be so stated. 

Venntf v. Portet (n). SJnpkani v. SmmtUrs (^). The 
stipulation that the hemp should be weighed and taken 
at tJio king’d lauding scale was veiy much altered ui ita 
coii8C(|uciiccs, accordingly as one or other branch of this 
altoriiative was chosen. Tor if the goods were to be 

(a) 1 I- (^) s £ai4, 4. ■■ 

delivered 
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delivered from hhip, they in the ordinary courge came 
on shore to the king’s landing scale to be weighed, 
whereas if they were to be delivered from a warclioose, 
th^ had already passed the king’s beam, and incurred 
the additional cxpence of being brought bock tliitlier 
from the ware^iouse for delivery. 

-BesPSerjt. now shewed cause against the rule, and 
relied on the construction given by his Lordship to the 
contract at the trial. The two alternatives oomprehend- 
cd, hesiiid, every possible situation from which tlie goods 
rould be delivered, and it was therefore unnecessary to 
aver them. He cited Barle q, t. v. Parker (a), and 
IVkaU;/ V. Pajat, {jb) 

The Solteilor~General and Vaughan Serjb endea- 
voureil to support the rule. This is not the expression 
of a general option, for the vendors could not under 
this contract deliver tallow from their own dwelling- 
house. A contract to deliver goods from a ship, im¬ 
ports that the goods are not now in this countrj', and 
if the vessel never arrives uith them, no action lies. 
Poyd V. Siffkin (c). And if so, the arrival ought to be 
specially averred, to shew the Plaintiff’s readiness to 
perform. The buyer also may have insisti’d on tlie in¬ 
sertion of these uords, because he would not take the 
goods lying on an open wharf meposed to the sun. 

Gibbs C. J. This olgection certainly did not go to 
tlie merits of the case. The olgcct was, to turn round 
the Plaintiffs and nonsuit them. If they hare not 
htated the contract correctly, the Defendants are en¬ 
titled to their nonsuit. But on the best consideration 

(a) zH JiLiH. {c) %Camph, 

2 Bojt Li' Pullmsl* 

1 could 


1816. 

Tjiobnton 

V. 

JOMIES. 
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I could give the case at the trial, 1 thought the contract 
was vibstantially well stated. It is put on the true 
ground by my Brodier Va*igna?ii if the statement in 
the declaration, and the statement m the contract, 
would not both be satisfied by the same prooij the de¬ 
claration would nut be suificient, if it would, then the 
declaration suffices. 1 ^vas of opinion that this amounted 
to a contract to be ready for delivery generally. Tlic 
option in tills case is given to the seller, and not to the 
buyer. It the contract enumerates all possible places 
of delivery, and gives the seller the option of them, it is 
the same tiling as if it stated the option generally. 
Tlic case IS wholly unlike those that liave been cited, 
except that of Sluphtm v. Saimdcis, there, in neither of 
the alteinative cases averred was the count true. Here 
the PluiiUi/i states ui his declaration thut he cuntractcil 
to deliver generally, and his contiact is, to deliver from 
one or other ot the only places wheic the gixida can 
possibly be, whicli is eijinv-ileiit to a contract for 
general delivery. 


iSlfi. 



TnoUNTOK 


1 . 

Jonas. 


I^ALLAs /. The counsel iur the Delcndaiit Iinvc 
not pointed out that it makes any difference to the 
purchast'i, whether the tallow is delivered fioni ship, or 
wa]chou->c, noi was there any diAciencc, tor it is to be 
weighed and taken at the king's landing oc.ile. 

Pakk J. 'J'his rule was granted under an idea that 
this thing said to be omitted, could have made a ihfibr- 
eiicc 111 the situation of the partic'^, that has nut been 
shewn. 


Burro uflirJ. I consider this as a contract to deliver, 
not from any particular place, but wherever the Plain- 
tilT pleases, thercHire tlie rule must be 



Voi- VI. 


Discharged- 
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Maj IS- Clabke and Wife, Rye and Wife, Procto:: 

and Wife, Conusors^ Bailrow and Penning- 
TON, Con usees. 


liiiC |«Ciiiiiilfd 

to pabs where 
the Christian 
iiArnc of one 
party had been 
jjitLi lined after 
atkiiowlcdg- 
mciiL by ano- 

tliLi paity. 


^ liNS Seijt. moved that a fine might pass under the 
following circumstance!. One ot the ronusors wa*- 
nntricd in the fine as lieawhamp Proctor only, hi» naino 
being fydUttm heanchamp Pt octot. Tlii!> mistake nui, 
not discovered until after the aclcnonledgir.rnt of Jt^r 
and v,ilu was taken, it thcrcfoic was not theieiii noticctl 
liy them. In taking the ncknowledgnient by the oilier^ 
it v.as noticed that the orrm wasi corrected in the fine 


by an inlorlinealion bcfiirc tlic acknowledgment. Jiye 
and wile were aliie, and contenting. 


(JiBBS C. J. The other two cotiu*:<)rs notice the 
making of the intcihncatiou before they acknowledged 
the fine, and a picsuniption thentu niises, winch a pin- 
I lia''Ci would take hold c.t, that Itye and wife ackrovi- 
li-dged the fine b>Kae tlie inleiline.ition made, it i-. 
tiiei ..loic wortliy cl tliu ji.irty’*’toi’'iderntion, whctlni 
il be not 11101C (or iheir iiitcrebt to ii(i\e the fine reat 
knowlcdged by liyc and i^ife, than to a\ail themschC’ 
ol the iiKliilgenco ol tlie Court. 


Jii 
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G'jdsov, Gent. v. Good, dmlnislratrix of 

S. Good. 


Mit^ aj. 


'-'GiS waj an action oi assutnps.t brought b\ the 
PLintiffj who was a solicitoi, to recover the en¬ 
tire amount of li.s charfifes ioi business donf b\ him in 

Cl h 

aiiJ m piGrlings in th& country, and 

t.onduci]ng uii Gpin"»uiui' 1.1 parliament to a bill of the 
AiComn;>U7 canal compi>n ^5 who v*eie indebted to se¬ 
veral laud ownery, tl rough whose piopeitj ihe canal 
pa^ssed. Tor land tavcn, and damages done, and^ ainongjt 
<Le!;i, totficDofaiidaiH*s liusband, w ho had dicd 'lUettJte, 
ar»d who was one of the pi.iicipaJ and most jctive op- 
pcri.ent=: to the biJh '/'lie FJaiiitifFin tne set of counts 
d^H Iarc<i on retanuo by the intestate, and on prcinisL^ 
ot the inte^ilitc to pa^, anil in anotliei tet ot counts he 
rjeclarcti on tlie rctLiinci ul tJjc ritt"jfc ite, and on pio- 
nusrs to pay, maile hv cIr ^^diinuntti with i cuuni 

or, AH inSifKul CO?}iputf4\^ift vutli fht Ut-.ii-Ulluilt *3 adiiii- 
tistratiiv. 'rite l>eJcndjni, in hci JiKj, which, b«Uky 
generally pleaiJod, went .ii \iCTI Irj o^vii Juiputed 

proiiiTses, aj the pioiiii-'ej ol tlie intestate, “piajed 
judgment of the bill, because tlie ^«uJ vevcial supposed 
;>rouusc5, if aiiVs v^cio made by one IV, Smith ai'd i,'x- 
teen others, in ihe plea nuinuil, junnly witli the leto- 
tate, which seventeen [jersonj still wcie uhve, v.htic+nc, 
l>ecause they were not named, Jie pi lyed jinh*-/ ie':t ol 
the bill, and that the saim^ ii'Js;ht be cjiIcuIriI ' 'I'hv 
Plainliff replied, ‘‘that the bill ought iM't lo be 
because the several promn^cf. not :.‘ade Vj /?' 

Smtffi and the otlier id pcrtcins joirtly .r-lli the Jntc^- 
late,” and tendered issue thereon, m "•hich issue t!ie 
Defendant joined, l/puii the ir al of the eiuic, at the 
/fiwrc^/67 spihig ‘issi'cs i8"d, tc^OLC Hclnyd J (he 

ji I a Phiiindf 


If a plea, cent* 

luencmfr m 

abatement, 

matter in 
Ixir, anil Lon- 
^luilesin abatc- 
inent, it h a 
pl.u 111 ■‘I'lte- 
ui^rti not Ul 
bai 

And the l)t'* 
ferd me oii- 

IH tj SI y 

lUcuo I .ub-e- 
qitciit t£> cbe 
tiniv of plia 
jdfadcdj Lun- 
\ert jc to a 
plea in t II. 

A piei 111 
abakcnuntfihat 
thr Di'feiiiT^Li c 
jnntly with 
16 o''hera > ua- 
IrKtfrJf m'- 
|orts (hk^t like 
Dcfriidaiil 
ciiitly with 
7 6 Dlhtr^f snd 
r i inore, loi;- 
tracted. 

And A t^'ric 
wiie mpre 
ici jt con-»cl- 
I ilr.ii [>■<. > 1 . 
verufn, I'iC 
pin 13 dn- 
jruiidi 
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CODNON 

V. 

Good. 


Plaintiff proved the resolutions of a public meeting 
signed by the intestate and abo\c fifiy others, declara¬ 
tory of their intention to compel the canal company to 
iuLioduce into their picijected bill a clause ior paying 
their existing debi^ and resolving, that the riaintifT 
was chosen thtir, and each of their attorney fur cariying 
those resolutions into cflect; and tiicy thereby agreed 
ividi each other, that all oxpences of &iich proceedings 
should be borne and paid by tiieni :ill, and every one of 
them, in shares in propoition to the amount of the 
money due to them respectively irom the canal company. 
Tlie Flamti£r's counsel insisted that the plea, being a 
plea in abatement, vras (li*-pioved by the evidence that 
more persons than the scventecii li:uL coiitrcictc^l, and 
CLted Abbott v. Smith (a). The Deteiidaiil insisted^ 
tliat tliougli this was, in Inriii, a plea in abatement, it 
Mas, in substance, a plea in bur, anil destroyed the Plain¬ 
tiff’s right of action, inasmuch ns it shcwi^d thait the 
contract was made by the intestate jointly with othcis, 
who hod survived Itiin, and against whom, therefore, 
and not egninst his adminisiratrix, tlic PJaintifl’s re¬ 
medy siirvive^l. Ilohoijd J. pennitCcd the Inal to pro¬ 
ceed, that the Plaintiff might establish any ease that 
he might have affecting the deceased solely, and tlic^ 
PlnintilF not proving any distinct proportion of Ins cc’^T^ 
payable by the mtestate, noi nn\ daiiiuges aflectiiig tin* 
deceased alone, the Icurucd Judge directed n verdut 
toi the Plsuntill^ with u. damages, with leave fui the 
IJcleiidiuit to move to enter u iioiisLut. 

Shf’pJieid^ Solicilor-Gcnci*ul, in this term obtained a 
I ulcto set aside this \erdict iind enter a nonsuit, 
lie admitted diat the pleu M'as not well proved as a 
plea in abatement, because the purport of it being 

Jib 95i« xlFdUam^A Saundm 209. c* 

to 
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to give a better writ, the sense of tlie proposition that 
the oontiact was made bj i>evr"tccn, was, that it was 
made by seventeen and no others* else the pica did not 
give a better writ, or, at least, not a good writ but he 
contended, that inasmuch as matter in bar appeared on 
ihc record, allbougli it were pleaded m* the form of a 
plea 111 abatement, it would operate as a plea in bar; 
and though, for the iciison boibre given, the plea v;as 
not proved, as a pica in abatement, ^ct it ^as proved 
as a plea in bar, because tlic contract was proved to 
be made with scvcial persons jointly with the intestate, 
against which others the action, survived* 

and Copley Scrjls. now slicwcd cause agniimt 
tins rule. They contended, first, that the Pluiiitifl' 
might well sustain liis verdict on the tneilts; tor lie 
was entitled by the terms ol tlie contract^ winch was 
several as well as joint, to recover against aiij one of 
the pnilics thereto not merely a pait ot the Plaiiitill’d 
demand piopoitionatc to the d image sustained by tli.it 
Defendant, but the eiitiic amount of the Plaintitl’s 
demand. 'I'ho act of oppo'iing n bill in parliament 
was one eiitiic act, bcneficiHl to each. The ictuiiiei 
was general, by each, to do that act, and the PlaiiitilF 
might recover tlic wliolc against any one. And the 
proportion iii winch the several clients were to divide 
the burden, was a mere mutter of agreement among 
themselves. Next, if tins were a pica in nbatenicnt, 
and if the issue were correctly found fui (he PlaintifTi 
the judgment, upon a denial of t.Kt, which tins plea 
contauiis, is not quud respondent ointe}, but quiid leat- 
pnetf for the whole debt; and the Defendant, there¬ 
fore, was not entitled to a nonsuit. Medina v. Slough- 
ton («}. A precise issue w'as joined, whether the con- 



fa) U. liar* 594. 
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1816. 



Gouson 


V. 

Goon. 


tiact was signed by seventeen iind no others; the bur¬ 
den of pi oof lay on the Defendant, and her issue Wat* 
disproved. She luid made, nnil clearly expressed, her 
perfect elcLlmn to plead this matter in abatement, and 
not in bar, and could not now be permitted to wave 
her election and avail herself uf the matter as n pica in 
bar. The plea begins by praying judgment of the 
bill It states matter, which, if true, ib lAatter in abate¬ 
ment, ns well as in bar, and it ends by piniing judg¬ 
ment of the bill. It may be admitted, thiit where the 
plea begins by prajiug judgment of the bill, shews 
matter in bar, and ends by praying judgment in bar, 
*(!id also, whole it begins by praying jiidgniciit in bar, 
■iliev.3 Jiialtoi in bar, and ends by praying judgment in 
a*''atement, it shall be taken as a plea in bar, and so 
a'-c the uiithontics (a ); and the rensoiis for it are plain 
1 h.om a Defendant prays two inconustciit judgments^ 
as he does in either of the two co^es put, the Com t will 
pvTi.'.il liiiii to elect, or^ perhaps, will cloet tor him, the 
judgiiicnt most bcne/lci.d to him. Dilatoiy pleas are 
1 'vt Kivouicd in law; and it more conduces to the at- 
t'minorilol justiLO, to consider an ambiguous plea ai> 

1 pi. a m liar, than in abatement, and to decide the 
laiiiC acroiding to the very matter, wherever the Dc- 
(..luhinl’s plea gives an opening so to do, but where 
ilie DcU-iidaiit asks, both in the beginuing and end of 
the ple.i, the same judgment, there the Court will not go 
.I’.idc to give any other judgment than that which the 
Defendant prays. If she had prayed two jnconsistcxit 
judgments, tb" one prayer would destroy the other, and 
if the Court can see that the Defendant is entitled to 
rilhcr of the things prayed for, they wj]J give it. Here 
the Court is precluded, by the uniforin prayer of judg¬ 
ment in abatement, from giving any other judgment 


(a) Medina VtSiet^/bttiip I ltd, Kajm, jyj. 


t* .ui 



IN THE Fifty-sixth Year of GEORGE Ilf. 

chan thal'. Tlic Dcfcnclaiit, Uiroiigliout Iiei pleiit 
clorcii her viecUoii to plead iii abatement, and not in 
bar; and iiiaMiiucli ai ^hc liilb lIiu legal right to plead 
m abatement if slie will, llic Court cannot reviw iicr 
election, and lake that to be a plea in bar, ^hich the 
Defendant elects to plead in abatement. Nor docs it 
vary the case, that the matter so pleaded is mattei in 
bar; if matter which had no clFcct ciiher in bar, oi iii 
abatciueiit, were pleaded with the same introduction and 
conclusion as this, it would nevertheless be a plea in 
abatement, though not a good pica: irrelevant matter 
may, in like niaiincr, be picailcd in bar, and llioiigh iii- 
cpoiativc as .a plea in bai, it would neverthele!;!i be a 
pica in bar, and not in abalcnient. It is the lorm ot' 
the jilea, and not the tendeiicjr or eflect ot the matter 
pleaded, that gives the denomination of the plea. Many 
things may be iinhlTcreiiLly pleaded in bar, and in abate- 
iiieiit, as, in leplpvin, pinperty in a sli anger, SuC. In Mt’- 
dtna V. (n). Molt C J. lay', it ilowm, that “il a 

man pleads malt Cl which goi s* i>i bai, but begins and 
concludes In'. ]>lea iii ab'itoiiient, it will be .a plea iii 
abatement, foi it is the bogiiining and coiicluMon that 
make the pie i,” and cites i Std itSp, 190. So, in the ca't 
from Szd-lyi/i [&), cited by Loid //ci2/, the conirers>e is 
good ‘ if matter 111 iibateiiient be pleaded m a plea which 
both begins and ends 111 bar, it it. a pica m bar. In 
Uvans V. Strj'ejis (c) them was a plea ot matter in bar, 
beginning and ending in abatement; and the Court on 
demurrer lield it was. a plea 111 abatement. If it be hnid 
that the Detendaiit should .done pay the whole ot tins 
debt, by rea:>on of a mistake lu pleading this plcn, yet 
It IS to be considered, tlcat it is slie who selects this fact 
of her case, to put her whole defence on it. It would 
be a much greater hardship and injustice on the PI.1111-. 

(n) I LJ. Rajoi, 593. CO 4 TVrm Rfp. 235. 

(A) I Sid. 189, 190. 

11 r 4 tilli 


5 ^^ 

i8l6. 

OuDMlN 

V. 

GiHin. 



59- 


CASES IN EASTER TERM 


l8i5. 

G0D60M 


•Va 
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til^ if the Ectcndant, under colour of a plea in abatc^ 
mciit, could plead thi« as a bccret plea in bar, for she 
thereby would be enabled to inihlcad the PlaintifT. This 
very same language, used in u plea m bar, and in a plea 
in abatement, has two diHereiit senses. If pleaded lu 
abatement, it means, that the contract was made by 
aeventeen jointly with the intestate, and uitli no others ; 
the fbim of the plea therefore allures the PlointifF to 
trial, conscious that he can piove ihnt the contract was 
made by more than seventeen jointly with the intestate, 
Budthat, since the PJaintiff puts her case on that issue, 
he has evidence to prevail thereon: lie docs produce 
that evidence, and disproves the Defendant’s issue in the 
sense in which she professes to plead it. It is urged, 
that us a plea 111 bar, it is proved, it it appeals th.it there 
wus any joint contiactor with the deceased. If tht 
Defendant had liad notice that it was luleiidetl to be 
relied on as a plcn in b.ii, he would have come prepared 
with diiicrent evidence to meet that case. The Defend¬ 
ant IS also entitled to n 'fcrdicl on the counts iramed on 
a promise by the nduiinistratiix herself, for she does 
not deny the mahiiig such proiniscs ; she only avers tliat 
the promises which the PlaintiJFsays were made by her 
os administintri?:, were made by scvctiteen others jointly 
witli her own intestate in his liictiinc, and (impliedly) 
jointly witli lieiscif also, as his adniiiiistratriN, aiidwho^ 
ill Ills lifetime, ns appeals by the record, was also his 
wife. This pioposition is impossible, but it is not the 
Jess false becuu'^c if is inipossible; and cither the De¬ 
fendant, on wJioin the onus was, gave 110 evidence on 
the plea as app^cd to these counts, 01, if the evidence 
adduced be applied to it, then it does not prove the 
Defendanl’s allegation, for she was no paity to the re¬ 
solutions and agreement given in evidence. The case 
of S/u 66 im Btrde (a), which perhaps may be cited 




for 
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tor the Plamtiil^ is a very loos^ niiil ill-ri‘portcc1 castCf 
and the judgment of North V. uho there held, 
that afler matter in bar pleaded in abalcmeiit, the De¬ 
fendant had hia election whether to ticat hib plea ns a 
plea in bar, or in abatement, is founded in tin utter 
mibconccptioii of the case ol SalkM \ .Skrilo?i, ulnch the 
Chief Justice cites for that doctiine: ior in SalkM v. 
SkeUan it is merely held on denmriei, that ** in lepletiiL, 
(misprinted replication,) lor 20 loads of corn, .where the 
Deleiidnnt made conusance of taknig the corn, as being 
the property ol J. S., and not of the I’l.iiuliJl', the Dc- 
leiidant miglit well pray judgment of the mit, and had 
liib election to conclude his plea in abatement, as the 
fact llieie wus, or to plead the same mattci in bar, and 
pray judgment of the actionbut not the slightest hint 
IS dioppeJ, that it the Derendaiit did eoncliulc Ins pica 
with a piayor of the one judgment, he had Ins election 
to make the C'ourt read it as a prajci iui* the olhci 
juilgnii'iit, ub Notl/i C. J. is made to suppose, and it ib 
remarkable, tliat lu a bhoiL note oi the same case of 
Stul/biHS V. Biide{a)f it appears, that m the follow mg 
term it was adjudged that the plea was a plea m abate- 
nicnt, and was good as such. 


1816. 

Godson 


V. 

Good. 


Shephetd, Solicitor-General, and Best Serjt. contra. 
Whether the plea be a pica in abatement, or in bar, 
depends on the qucbtion whelliei the matter pleaded be 
matter in abaloiiiciit, 01 maUei in bar. IJ that which 
lb pleaded, is, in truth, matter iii bar, though the be¬ 
ginning and end of the pica sliew a }dcn ui abutcmeiil, 
this IS nevertheless a plea in bar. The present is not a 
question as to the time of pleading, nor is it a question 
pf the form of pleading, though pcrhajis, if the Defend¬ 
ant had pleaded these bunic hictb {iralcsscdly in b:u, the 
plea might have been bad 011 special demurrer, a^ 

(a) 1 Mod. SI4, Major aad Stabbtru v. Birde and Harruon. 


amount- 
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aziiounting to the gcncml issue. Tiic plea sJicwii, that 
the Plniatiff can never by any possibility uiamtaiu any 
action whatever against'the Defendant; fur, notwitli- 
standing the &ilure of proof, as it applies to a pica in 
abatement, if tlic intestate joined witli any one in making 
die 2iromise, die Defendant is entitled to her verdict 
and judgment. Every tiling tliat is alleged in the terms 
of the Defendant’s issue, is strictly proved in fact, 
tlioiigli not btiiclly piovccl in point of lais, because she 
has not vloiic that which, by her plea she prolbsscs to do, 
namely, to give the FlntnufTu better writ; but if it be 
taken as a plea in bar, then it clear tliat the mailer in 
bar IS suflicu ntly piuvcd. Thej iclei iccl to the iiulhc/ri- 
tics collected bj the late S'crjt. J 1 in his note, 

ri Saiind. 209. as shewing, tliai il a plea, which con¬ 
tains nutter 111 bar of an .Lilior, craiclndes 111 abate¬ 
ment, It lb a plea 111 bur, iiotwuhbtandjugtbc com lusiou 
ill abatemcul: an.l it is Ibcie sa.(l, that iIk dilTereiico 
taken by Luid tJoU in i SAo. 4. is a ot the i.*- 

portcis, so far ns relates to the fiLbt posilion, and i-. 
contrary to Littleton. Whatever be the form, it appeal ■> 
by the plea heic pleaded that there ib no cause of action, 
and theicfoie, r.ulw'ith'.tiinding any misl'^kc in the loriit 
of the defence, the Plaintiff shall not lecorcr. In ilfi- 
dina V. Stoughton, and Evans v. Stevens, there was a de- 
jnnrrer, whereon the judgment is respondeat ouster, but 
lierc tlie judgment would bcfiual; here tlieieforo the 
Court will not impose that hardship. 


Gibbs C. J. Tins was an action brought by the Plain¬ 
tiff against the Defendant ns the administratiix of her late 
husband Samuel Good. It is nn action on a contract, and 
if the contract were entered into by Samuel Good and 
others jointly, any others of whom arc now living, that ac¬ 
tion cannot be supported, because the action survives 
against the survivoib. The pJCfi ib, L’lat the Defendant 

prajs 
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jirayis Judgment of the bill, bec*iA<.r JV. Smith with sixteen 
otlieis, entered into tins conti.i'*^ jointly \iitli the intes¬ 
tate, and therefore the Detendjnt pujs that the bill 
may be quashed. 'J'Jic plea begins in nbatement, 
and ends in abatement; no pait ot the iuim of the 
plea leaves the PIdiiilifFground to siipjiiSse th.it this Is 
any othci tlmii a plea in abatement, and the Flnintiff 
goes down to tn.d, prepared to meet it .is :i pUa in 
abatement, and 1 am nut prepniod to s ly Jhnt It irab 
not a gooil ple.i in ab.Lteiiient; for it h.ts been truly said, 
that ind'iy things may indifli'ientlv be pleaded, either in 
bar, or in .lOateincni. This plea !■* not piovr'd as a plea 
in abatement, bemuse, instetad oi giving the Flamtiii 
a belter uI it, it dncb not give liini .i br'tlci wiit, ior the 
others who aic named in this plea as having joined in 
the contract, ifsiiLd theieo.i, tvoiilil ng.*uii lii\e .v right 
to plead 111 !ib.iLeinciit that time wcie othei |uiiit con¬ 
tractors, who arc not niiined; thciefoio, if this be con- 
vidciod a plea iii abatcinenf, ihe verdiit iiiust be 
sgiuiist the Defendant. 'Hie .nilhoi ities aio not very 
precise upon tins bubject; and in such a c.ec, \>e are 
glad to find an authority of any coiibideruble judge on 
tlie )ioiiit. 1 think 1 c.ui uuderbtand the icasou of iny 
Lord Hidl’i, propobitinii, namely, that it all tvIiilIi tlie 
Defendant asks, ib, that the uiit may be quashed, the 
Court call only quash the «nt, though some ol the De- 
iendant’s hicts uould entitle licr to ask more. But if 
in the one pint of the plea, upon an aveiinent of facts 
whicli opciatc 111 bar, the Defendant prays that the 
writ may be quaslicd, .titd in another pnit of the same 
plea piay; judgnioiit of the iielion, the Court will 
help the Defendant against the iiiegulnriry ot his plea, 
and give judgment of the action. \Vc .iic the more 
disposed to ilocide in consonance to this doctiiiie, be¬ 
cause in no cose is there any decision diieutly on the 
point. And the eases which have been cited by tin- 

Defeiul- 


i8id. 

Godson- 

V. 

GOOB. 
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iSitf. 

GODiiON' 


V. 

Goqd« 


Defendants counsel freftn that most learned and abhr 
book of my late Broll^n: fViHfamss have been much 
zniiiapplied to this ease. We therefore think this de¬ 
fence lb pleaded in abatement; and that as a plea in 
abatement, it is not proved. If it had been pleaded in 
bar, I should have Iind considerable difficulty to say it 
was proved. The Defendant sa;ys, thrs was a coiitraet 
made by the intestate and i6 others, and in so stating 
a conn act, I do not feel clear, that the Defendant must 
not be taken to have said, that it was made by thobc se¬ 
venteen alone, and by iin others. Before the defence 
of other joint contractors not sued,’' which used to be 
pleaded in ah.*itcinent, was introduced as a defence upon 
U 091 a^sjtmpuf, if the Delendant shewed in an action on a 
sole contract, that he had proinised jointly with another, 
the Defendant’s issue was provcii. This -was thought 
too strict a rule, and was first iclaxrd in the ease of 
Jiiccv,S/iuie(a)g but, before that case, the issue onmn 
assunipsit was, whether, the Delendant alone promised. 
Until that case of lltce v. Shute, if a declaration 
were, that six had contracted, and the evidence were, 
that §ix others had contracted jointly with them, it 
must always have been held that tlie contract stated 
was not proved, unless it were proved that the PiaintiiF 
contracted w'lth SIX, and six only, and in nbutemeiil 
the question still Ls, whether the seventeen persons 
named did alone promise. For this, amongst other 
leasons, I think the rule must be dischaiged. 


The rest of die Court concurring, 

The rule was diathargud. 


(eO 5 Bum s6ij« 
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1815. 


BDsanquct and Otliers v. Wum and Another, a?. 


''T^HIS was an action for money paid, luoney liad and Tlie partners 

received, for interest ol money, aml'uium an ac- 

' t trade cannot 

count stated. The four first counts stated, that the Dc- inaintam an 

feiidants were indebted to, and promised to pay the aaion against 
Til • •#*» mi n ^ ^ 1 1 I partners la 

IMaintine. The four next counts stated tliut tbe Delend- another house 
ants, being indebted to the Flpiiitiffs and if. Bcaclicrq/}^ of trade, of 
biiicc deceased, promised to pay them and linn, but had ^ ^ 

^ ^ the partners iji 

neglected so to do in Beachati/V^ life, or to p.iy the t]ic Flainufis^ 
Plaiiilifis since his decease. The four last counts stated ^ 

tllat the Defendants and Beachcrofl in hib life, wcic in- transactions 
debted to, and proniibcd to pay the PJuintilf, but that wluLlitock 
the Defendants and Beachcroft in his life, and the De- 

“Mas partner in 

iendants since Ins dcceubc, hud ncglectcil to do. both houses. 

The Defendants pleaded the general issue. The cause And tha', wJjb- 

was tr.ed at Gnildhalt, at the sittings alter Illlatif term 

1816, before Gtbbf C. J., when .1 sculict was found Tor the liretime oi 

the Plaintiffs lor 5000/, subject to the opinion of the 

Court upon a case, which, in substance, stated, that the after h.5 de 

Plamtilfs and i?. Beaihuqfl deceased, cnLc-rcd into 

partnership, as bankers 111/^o»r/o», under a stipulatioir !. 

that the copartners, or any of them, should not, duting Mvmp par-'L-i 

the continuance of that copartnership, enonge or be 

‘ i n o house may s 'e 

concerned in banking business, or any transaction, the sunriv n" 
matter, or thing whatsoever, relating thci'eto, otlicrwise partners of •' c 
than upon the account, and fcir the benefit and advnn- J"',, 
tage of the same copartnership: and in case ony of the hum buIim-- 
copartners should at any time misemploy the money or ^ 

dfects of tbe copartnciship, or engage the credit thereof, common p^- 

ncr 

A creditor receiving money without any specific appropnation by chp debtor 
shall be permitted m a court of lavr to ascribe hiq receipt to the durharge of a prior 
and purrly equitable debt, and sue him at lavv for a subsequent legal debt. 


olhs*r- 
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BasANquiT 


V. 

WJtAY. 


Otherwise than in the legular course of their busi¬ 
ness, or should enter into any oilier banking es¬ 
tablishment, directly or indirectly, or should do, or 
suffer to be done, any act in breach of those regula¬ 
tions, the pnrtnci so offending should iininciliately foi - 
felt all right and interest itl and to the gains and profits 
of that copartnership, which should thereupon cease and 
be dissolved with respect to the paitncr so offending, 
and for the purpose of his dismission and expulsion 
thcrefi oni; and the capital belonging to that copartner, 
and also his sliaie and interest in the gums and profits 
of the coparlncriihip undisposed of, and all other his 
property, est'ilc, and intuicst ot in the s.iid capital con¬ 
cern, should be tlicicupoii traiisleiicd to liiiii according¬ 
ly. The Plaintiffs and Bcachcrojf can it d on the busuiesb 
of bankers m London in pattnership Irorn i8ir until 
1S13, when licachcrofl died. Aflci the execu¬ 
tion of the articles, Beaclunf^tf with the consent of the 
Plaintiffs, became a partner with the Dcfeiulaiits in a 
banking-house at Baithiiy in Inncotushn r, under the 
firm of BradiLiqfty Wiay, and Co., but the Plaintiffs 
J.d not ihcmsclres become {lartrcib 111 tlie Bat ton bank, 
unless they were rendered such by the operation of tlicir 
articles of partnership, connected witli the.r assent to 
Beachcrqfi becoming a partuci. At Btuchet ^'’s death 
the Bmion bunk was indebted to the London house lor 
the balsnce of cn»h icccipts .iiul payments, in the sum 
oftffi33/. idj Ad. During the hfe oft//, the/lO?:- 
don house h.id beru ui the habit of transtnilting weekly 
to the fiarton bank an abstract of their account, and 
everj half-yeai tl '* balance was struck, and tiie account 
rendeicd'' the balance only was brouglit foiwaid in the 
next weekly account. 1 he s:inie practice w ai continued 
affer Beachctqfi'.. death. Afuj’ Bcnchcr^f't death, the 
Defendants, under the firm ^ Beachuojf., ^y^aify niid« 
Co., coiitiiiiRd from time to tune to inak.' application 

1 lot 
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tor money to theZrO^iifon hoiise: advances of money i 8 i 5 . 
viL’re made to them by the FlaintifFs, and payments 
ti om the Defendants were receivp '1 by the Plaintiffs, 
until Jiraua/y 1814, when the Defendants rclinqumlied Wray. 
the bubiuess at 3m ton . after which time the Plaintiffs 
made no new advances, except by paying from time to 
time the oiitstaiiding cash notes ul the Bm ton bank, 
ijoon after the death of Bemhcr^ty the Plaintiffs irans- 
iiiitted to fV.M. Beachcroft, his administrator, a gencTsl 
slatcniunt, under various lieatls, ol the accounts of the 
Tandon house, to the time of Beaihcr^'s death; 111 
which statement, under the head of “ Debtors, in the 
country ledger, 23d,7i^y tlie Ibllowiiig item, 

VIZ. Beackcrqfty Wray, and Co., <1633/. 161. 

On the 5th of Septemba 1813, the Defendants wioto n 
letter to the PLiintdfs, signed Beathcrqf}, Wi/t^, ami 
Co., inclosing a general statement ul the accounts of 
the house fori8i3» beginning in these 

words, We beg to hand you the iiiuiitlily balance ol the 
Bat ton onA Bug accouiils, to*aii inspection of nh.rfi 
we consider you entitled, both as the suivuing paitii>'i^ 
of the late Mr. Beachaofi, and as explanatory of thr I, d 
‘ late of our account with jou ” In the account inch)‘>ci I 
the PKii’tijTs weic stated to be crcditois foi 11,272/. 

';i 8<i. In the beginning of the year 1815, the Plaiiilills 
transmitted to the adminisLratoi of B. Beachcritfl two 
statements of accounts ol the Lnvdon house, for the pin 
pose of shewing tlic stale of the concerns of the Loiiilun 
hu'j-te the first, continued up tu the ^cth Juty 1814. ‘c.d 
the second, continued to the end of that year. At the end 
of the fornic'- of these statements, under the head Di. 
lialaiiccs, 30th, 1S14,” is the following item, vi7. 

Beackcrqft, Wray, and Co. 5684/. 85. 2c/.,” and nt the 
end of the hitter, under the Iicad ‘‘Dr. tialanccs corrected 
|ioia. 23d Jill// 1813," i» the following iz 

Ji;askcf(^t, Way, and Co. 5882/. c\. 
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V. 
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the commencement of action,, the balance due from 
the Burton house to the London house tv as reduced to 
the sum of 430t|/. zs. ‘jdi The question for the opiiuon 
of the Court, nns, vihclher the Plairitids were cntitlinl 
to maintain this action against the Defendants. If the 
Court should, be ot opinion that the PlaintifBi mere 
entitled so to do, the verdict vias to be entered for 
4304/. zs. yd. with interest Irom llic 30th Jroie 1817. 
to the time of dual judgment. 


Bosanguct Serjt, for the Plaintiffs contended that the 
clause 111 the PLiintin^' ]iaitiicishjp ni tides, coupled with 
their Hssont to Bifn/tn 0/('t, bucmning a partner iii the 
Bat ton hank, held not had, Mould bo contended by 
the Dcfcndnnls, the effect of rendeiing all the Plaintillii 
partner^ in the Batton bank. The consequence pro¬ 
vided in iho i^tidoF, 111 case ol .I'ly one of the poitticis 
engaging in a new bank, uos, that such partner should 
cease to continue a paitiiei. ll this penalty u ere in¬ 
curred by a breach, cvlliei it might be waved by the 
Ollier partners, or it could not II it could nut, then 
the offejiding pailiicr irasnl to be a member ot the 
Plaintiffs' house, and iii that case it was clear that they 
did not become liis pnrliicrs 111 the new firm; but if 
tlicy had the })owor to wave the penalty, as they well 
might, inn^nmcli as it was introduced only (or their be¬ 
nefit, and tlicy Mere free to take advantage of it or not, 
it did not ihorc'ioic follow tliat their waver of the pe¬ 
nalty should make them jiarticipators in the act. But 
at all events, though, by waving the penalty, they conti¬ 
nued to be partners with Beachcnift in the London 
house during his hfc‘, that partiiorship with him ceased 
upon his death, and however the connection resulting 
from the circumstance of his being apailiierui both 
houses, might preclude them from raaintaiuinganactiou 
against the Baiton bouse during his hfc, yet after his 

decease. 
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Oftrease, when that connection no longer existed, the 
PJaintiffi were free to apply all sums winch thc^ subse¬ 
quently received from the Ttarton house, to the liquida¬ 
tion of the old balance due nt Beacl'n nfh’^ decease from 
the Barton house to the Ijondon house, and those re¬ 
ceipts would discharge that balance; and for the sums 
''•'inch the Plaiiitinii advanced to the Batton house, after 
BearhcK^'^ death, they might indisputably maintain 
their present action, the two houses being ^henceforth 
'ilhilly distinct, and strangers to each other at the time 
of the Phiintiffi’ making those several last advonccs. 
Hut fuither, if ^, J 9 ., and C aic indebted to A.^ 2 >., and 
/', though during the life of the one house cannot 
3 iic the other, because A. cannot sue himself^ yet if A. 
dies, the debts and credits of each house with relation 
to the other Mirvii'c;. and B. and C. then sue ZA 
»iul E. for the previous debt. That, 9 there be two 
houses, in each of which some individuals arc the 
<..i'nc as in the other, and some different, the one 
Ziousc may draw bills on the 'other, and perform all 
tnercantile transactions distinctly, without making a 
GOJiimon property, is rccogn jed in a court of law by 
Eyre C. J. in the case of Bolton v. Puller (a). Tlie 
facts of that case Were briefly these. The banking- 
house of CeldvaeVL and Co. at Lvoetpool consisted of four 
partners, Caldwellj SMitk, Porbes, and Gregory^ of 
whom Forbes and Gtegory also constituted a distinct 
house of tiade in Zxmdon. Bolton lied a banking ac¬ 
count with CtMicdl and Co., and he used in mercantile 
business to accept bilk), which by his acceptance he 
mode payable at the house of Forbes and Gregoiy m 
Ziondon, and Caldwell and Co. procured Forbes and 
Gregoty to }iay these bills fbr him in Ijondon at matu¬ 
rity. To enable them so to do^ Bolton delivered bills 
of' exchange to Caldwell and Co. as his factors, indorsed 


i8i6. 

Bosangcft 

V. 

Whav. 


lo 


Vox vr. 


X Bot, ^ Pull. 5:9. 
s 
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V. 
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to tliem, and they, tu enfible Fitrbes and Gtegonf to pay 
the bills when due, indorsed and transmitted thesdbills 
to Forbes and Gregory. Both Valdwell and Co. and 
Forbes and Gregory become bankrupts, without the latter 
having paid Bcitor^s acceptances, which he was obliged 
himself to tabs up. Bolton brought trover agmnst the 
assignees of Forbes and Gregory for certain of those bills 
of exchange which he had delivered to CaldoxU and Co. 
to enable the ZiOndhn house to meet liis acceptances, and 
which had not yet become due Caldwell and Co. at 
tlunr failure were indebted to BoUany not he to them; 
so that they had no hen on the bills; and it was therc- 
ibie clear that if the bills in the hands ot Forbes and 
Gregory woe to be considered as still remaining in the 
hands of CaidoDeU and Co., the Plaintiff might recovei. 
Bolton, had qp account with Forbes and Gregoiyy but all 
the transacu^s with them became items, first, in tliu 
account between For bes and Gregory and Caldwell and 
Co., and next, in the account between Caldwell and 
Co. and Ro&on. And the question therefoie was, whe¬ 
ther the circumstance ol Forbes and Gregory being still 
partners with Caldwell and Co. caused the bills stdl to 
be^as it weie, in thehands ot Caldwell and Co., or to be 
in the like case as if they were in the hands of distinct 
persons, in which lattei cose case thePlaiutiiFMUuld have 
no right to the bills. Eyre C. J. most distinctly lays it 
down, that the property in those bills might be transfer¬ 
red, and was transferred by the four partners, as Caldwell 
and Co. to two of themselves, as Forbes and Gt egor y, and 
that therefore, notwithstanding the entire privity of the 
latter, as two of the partners, to the whole transaction, 
Bolton could not recover the bills against the assignees 
of Forbes and Girgory. The moment the person is 
dead who forms tlic connecting link, the right accrues 
of suing the otiicrs. If an obhgor mokes one of seve¬ 
ral joint obligees one of his executors, tlic obligees 
cannot sue the ohLgoPs executors, so long .is that 

14 obligee 
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obligee who is executor Iivel; but after his decease, 1816. 
the obligees may sue the other executors. This is tlie *- “ * 

answer to the cases of Maimoartn^ v. Newman {a), and 
Moffat ▼. Van MtlUn^en (6), if they arc cited for the Wway. 
Defendants, and which cases certainly would furnish 
an unanswerable ofajecnon to the PlainAffs’ recovery, if 
Beachaaft continued alive. There was therefore a good 
consideration for the credit, which, as it appears by the 
case, the Barton house ascribe to the London lioiibe, to 
tlie amount of 11,272/. 75. Sd., fbi the former wei e denily 
liable m equity to pay as well those suit)*, winch had 
been advanced to them jointly w ith Beac/ia tfft, as thocr 
sums i%bich< had been advanced to them since Ins de¬ 
cease. It appealtherefore, by tlie statements of ac¬ 
counts contaiucrl in the case, that utter the death of* 

Beachcroft the Plaintifi^ made new advices, at least to 
the amount of 4638/. ru. 4d., a largcAum than they 
non scch to recover; and as the pnjrments iii.ide 
by the Defendants in reduction of their balance, ore 
not shewn to have been accompanied with any peculiar 
appropriation by the Dereiidiuits, the Plaintiff are, 
according to the case of Kitb^ v. The Ihdce <ff Mmllto- 
i ough (r), at liberty to ascribe the sums they have so 
received to the reduction of the balance due in Brach~ 
cr^’s lifetime, 'i'hal was a very strong case; for when 
the Defendant entered into a bond of guaranty for fu¬ 
ture advances to be made by the Flaintills to Cob€M{t?t, 
to the extent of 3000/., it was not coiiimuriicatcd to 
liim that Cobatam was then alieady indebted to them; 
it was neveilhelccs heild, that the PJainliffii were at 
hberty to apply all subsequent payments made by Co¬ 
hort n to the extinction of the old account, and to 
charge the new advances upon the guarantee. 

Best Serjt. eantrd. Although it wan not in the con¬ 
templation of the London house, that its members were 


Ca) iBos.ttf Pull ISO. (r) % RIauleiSt Sehi'mii. 
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fill becMning partners in tite Barton bank, yet sueh aes 
the legal effect of their approval of Mr. Beaeher^fB bp- 
Goming a partner therein; for by the terms of the articles 
of partnership none ie’ to enter into any other banking 
concern except for the benefit of the London house: 
therefore if tbe*Plaintiffi assent to hie becoming part- 
Bw, Beacher^ is a trustee for them, and they all be¬ 
come entitled to a share, throngh the intervention of 
Beadkerofty in the profits of the Barton bank, of which 
it is a nocessaiy consequence^ that they all likewise be¬ 
come responsible for the losses of that house; and a 
community of profit and loss constitutes a partnership. 
ft cannot be otherwise conrastently with the cose of 
Waugh V. Canxr (a). But whether all the Plahitifis 
were or were not partners in the Barton bank, it Is 
dear that Beac7icrqfi was a partner after the Plaintiffs* 
aasent, both in the Barton bonk and in the London 
Louse; and therefore, during his lifo, no action could 
be maintained by the Lamdon house against the Barton 
iiouse, because the samfr person cannot be at once Plain¬ 
tiff and Defendant in the same cause. Ndther is any 
case cited to support the proposition, that the one house 
may sue the other after Beackcrqfl^a decease, for die 
balance due in hie lifetime. The executors of the de^ 
ceased partner are in equity tenants in comtoon with 
the survivors of the deceased partner’s share. Hafn- 
mond T. (h). Broom v. Litton (c). Therefore, though 
the name of Beaehcr^ no longer afqiears in the house, 
the Plaintii^ who are trustees for his adminis 
trator, cannot sue the Defondant^ who are equaliy 
trustees for his administrator: or, if (hey could see 
at law, after the Plaintiils have recovered their judg¬ 
ment, the case must go before a court of equity, whi^ 
would restrain execution. Neither con the Plaintiffs 
now appropriate the recent payments to the old account 


(a) %H.Sl.xis~ 

(*3 JJ9. 


(r) t P, 9 Fmj. 141. 
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in the manner suggested: ibr jt appears that thcf have, 
bj the aceuunts which they are stated in the case to 
liave already rendered, appropriated those payments in 
a different wuj', and they cannot now rescind their elec¬ 
tion. In Ntnmnarch v. Clay (c) it was held that the 
payees had not the right to approprii^ payments to 
such account as they pleased, where circumstanoes in¬ 
dicate that they have been made on a particular ac¬ 
count: and here the circumstances shew that the pay¬ 
ments made by the Barton house since Beaehcri^ft 
death, were made to cover the sums advanced by the 
Plaintiffi since that time. 


1816. 

BoSASIQtitT 

V 

WBay. 


The Cow’tt stopping Sosangttet*s reply, thus delivered 
then judgment. 

This was an action brought by the partners in the 
lioubc of Bosanguei and Company against the Defend¬ 
ants, who belong to the Barton bank, Ibr a balance 
stated to be due to them. The transactions originated 
during the life of the late Mr. BeacAcrqft, v, ho was a 
partner in both houses. It is clear that no part of the 
demand, which accrued to the London house upon trans¬ 
actions which took place during the lifetime o Biehard 
Beachcrqftt nod to which tlierefbre he was a party, could 
ever, either during his life or since his decease, be re,, 
covered at law; on tlus ground, that no l^al con¬ 
tract could subsist between him and those connected 
with him on the one sid^ and himself with others 
connected with him on the other sidej the parties could 
only so far enter into this contract, as to render it avail¬ 
able in equity; and as this principle goes to the root of 
ihe contract, the same otgection to the PlalntUfe* re¬ 
covery still continues after ins decease. This, there* 
fon^ shuts the Flmntifib out of so much of their de¬ 
mand as accrued upon any business transacted before 
IL Beaeher^% and would therc&re be excluded 

by a rest then mode in the accounts, Tlie question 

(a) 14 Sash SJ9. 

Ss 3 is, 
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It, ^«ll^thcr, upon othcr^ parts of the case, it appeal^ 
that the Plaintiffs are ^till eutitled to maintain this 
action. It appears that 'BetuAcrefi died on the 23d ot 
, 7 i/Iyi 8 r 3 ; that at his decease the balance due from 
\h.e Barton house was 663 3I. idj. ^d .: it also appear^) 
that the sum qF 4638^ iff. 4d.'haa become due unce 
Beacken^s decease. The sum now sought to be re¬ 
covered 18 much less than that aiiin, and less than the 
sum due at the time of Beachcr(^Y^ death. There ought 
to have b^n a separation of accounts on Beajchcrqfl\ 
decease^ which there was not, but the Plaintiifr con¬ 
tinued to supply the wants of the Barton houses as il 
Beachcrqft were still niive ; and the Defendants proceed 
to render weekly accounts, and receive them in rctuin, 
and to transact business ns bclore, On the 5th St’p- 
temher 1813, the balance was 11,272/. p. 8f/, due to 
tlic Flaintifis from the Barton bank. this balance, 
being so high, shews that considerable transacLions had 
taken place in the intoival since the di'cense oT Bcarti- 
crqfl, and that the Plamtilfr had advanced to the De- 
feiulniils since I hat tunc considerable sums, to the 
ninoiiiit, cerliiinly, of 4638/. i Ts._4t/., being a larger sum 
lliiiti the Plaiiitiffii now seek to rcco\ ci. It is said they 
cannot recover this sum, because, it is argued by the 
Defcndante* counsel, that Beacltaoji was a partner in 
both houses and that cither the whole transactions are 
involved by that circumstance, and the subsequent denl- 
‘ ings were had in continuation of the origiual contract, 
niid that the remaining debt stands on the same footing 
as the debt due at the death of Beaehcrqfi, and is nut 
a legal debt, b<>cause Beaehcrqft was a contractoi on 
both sides; or that, at all events, th& subsequent pay¬ 
ments are to be applied to the subsequent ndviuices, and 
therefore there is no balance that can be recovered. 
Tlie Plaintiffs say, we will admit that at the death of 
Beacherqft a sum was due which we cannot recover ut 
law, and that the accounts afterwards went on, as if 

Beath- 



IN TU£ Fifty-sixth Year of GEORGE IIL 


607 


Beachctofl had not been dead; but in law the transac¬ 
tions preceding the death of BeMhnoft are of a difier- 
cnl description, and raise a difierent obligation from 
those which took place aiterwacds, and though, in 
fact, tlic accounts were continued in the same course, 
yet, of necessity, we may divide tliem as {hey should be 
divided. Tbc Defendants say, nothing is due on this 
last account, and insist that all the late advances are 
paid: the Plaintiffi say, monies have been paid, and 
large sums advanced, since the decease of Heachert^t^ 
but they have been paid on the footing of the old ac¬ 
count, without any separation ol the two periods, the 
one preceding Richafd Beachcrqft*^ decease, or the one 
fbllowTiigit; but all that has been hitherto paid, has 
been paid without any distinction being made up to 
this time by those who paid, or by those who received 
ihc money; whatever ib paid in this general manner, 
is paid ad 7 no€him ^etipieniis^ and since circumstances 
now make it desirable fur us to appropriate the sums 
received Mnce Beachcro/f^ deceflsc, we now apply them 
to that part of our deiiiaud, which is, at least, an cqui. 
table debt, namely, to the discharge of the sums due to 
us before liis deLoase, :ind we seek to recover in this ao 
Uou the remaining paitof our demand, and to that 
part the Detendaiits have no legal answer, the appro¬ 
priation being at our option.” On this view of the case 
we think that the Plaintiffs’ claim arises out of the ad¬ 
vances made since the decease of Mr. Beacherqft, and 
that the Plaintifis therefore have a right to iccover. 


i8i6. 



Bosanouet 


V. 

Whay. 


Dallas J. This is quite a plain case. Advances 
have been made by the Plaintills since Bcachcrqfi^i 
de fttlij which arc now sought to be recovered. There 
hna been no appiopriatioii inode by the Defendants of 
their payments, and the PlointiiTs therefore are entitled 
to apply tliera as they now seek to do. 

The rest of the Court concurred in giving 
Judgment for the Plaintifia 011 the four first oounts* 

Sa 4 
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Maj a7, 

The expendi¬ 
ture of ammu- 
nition^ in re- 
eistin^ capture 
by a priva'ccFf 
the damage 
done to the 
fthip in the 
Combati and 
the cx pence of 
curing the 
wounded soil- 
ORi are not 
the subject of 
general a\er- 
age by the law 
of JSrg'cfif. 


Tayloe andt)thers v, Curtis, 

'J^HE Plaintiffs declared, that they were owners oi 
the ship Htberma, which was proceeding upon a 
voyage from this kingdom to the Island of St. Thomast 
with a cargo of merchandize upon freight, and that 
upon the voyage she was attacked by enemies viz; by 
persons acting under the authority of the goremtnent 
of the United States of North Amet ica, who endeavoured 
to make prize of the ship and cargo, which the master 
and crew resisted, and thereby, and in the proper and 
necessary delenqe of the ship and cargo by the master 
and crew egamst those enemies, and in endeavouring 
to preserve the some fitim capture, the ship and I'er 
funuturc were greatly damaged, and the PlfunttiTb r.e- 
cessarily and properly expended a laige sum in repair¬ 
ing the damage: that the ship and cargo wcie by such 
resistance and defence* preserved from captuie, and 
afterwards completed her voyage: that when the ship 
was so attacked, and the damage and expence so oc¬ 
casioned, and during the voyage, the l>efendant was the 
Oiiner of a part of the goods on board of value, and 
was benefited in respect thereof by the resistance against 
tlic attack, and die dcfinicc of the ship and iiatgo^ from 
winch tlic damage and cxpence accrued, by reason 
wliereof tlic Defendant, as the owner of such part of the 
goods, became liable to contribute to that damage and 
cxpence in a general average; and in conuderatkm 
thereof promised to pay so much as he, as such pwoer, 
was liable to cc ntribute. The second count stated more 
generally, that in endeavouring to preserve the ship 
and cargo from capture, the ship and furniture were 
greatly damaged, and great loss and expence were ne¬ 
cessarily and properly uicurredi The 3d count stated, 

that 
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that on the voyage, a part of^ the ship's furniture, of 
value, was utterly lost, and other part sustained damage, 
which loss and damage were ivcasioDed by acts of the 
master crew of the ship, proj-ierly and necessarily 
done by them in order to preserve the ship and cargo 
from capture by enemies, and being ther^|:^ wholly lost 
to the owners thereof, the ship and caigo were, by the 
means so used for the general preservation, preserved 
from capture, and afterwards completed the voyage; 
that ]}c was during the time that cargo was'on board, 
and of the loss and damage, the owner of a part ot 
the cargo, of value; that he was benefited in rc> 
spect tlicreof by those acts of the master and crew; and 
by reason thereof became liable to contribute to that 
loss and damage in a general average, and promised 
to pay, and th^ averred liis proportion, and notice. 
'Hie 4lh count was tndebttahu tissunqtatif for general 
average payable upon and in respect of merchandizes 
of the Defendant, carried in the Fltuntifis’ ahip the 
Htberma, from this kingdom tor parts beyond the seas. 
The cause was tried at Guildhall, at the sittings after 
Miehaelmas term 1816, principally on admissions, and 
it appeared that the Plointifis were owners of the Htber~ 
nia, of 6 guns and '22 men. The Defendant was pro¬ 
prietor of gooda loaded 00 board that ship for a voyage 
from London to Tkoma% i in the course of which 
ihe ship was attacked by an American privateer, of 
22 guns and i2g men, then hostile; the captain and 
crew resisted the attack ibr nine houra^ in the course 
of which tl^e American was thrice compelled to sheer 
o^ and as often returned to the combat, but the Ht>- 
bemia ultimately disabled and beat her oil^ with the 
loss of two of the Htbenude men killed and several 
wounded, proceeded to her port of destination, and 
delivered her catgo in safety to the conaigEieeB. The 
Hiberma sostained considerable damage in the engage¬ 
ment 


1B16. 
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iBi 6 . meiit,both in her hull ajid rigging, which were repaired 

--’ at a considerable expenoe to the owners. The owners 

"" ^ also incurred a further^sxpence in providing medical 
Cunii«. and surgical assistance for the wounded mariners, and 
expended in the engagement a considerable quantity of 
gun-powder njid shot, part of the stores and outfit of the 
ship, and now sued to try the question, whether the 
Defendant were liable, in respect of liis part of the 
cargo, to contribute to these expenccs as general average. 
The jury found a verdict for the Defendant, subject to 
a reference as to the amount, but liberty was reserved 
to the Plaintiffs to move to set aside the verdict, and 
enter a vciilict for the Flaintifis. 

Lens SerjL in Hdartf term uccoidmgly moved. 

Gibbs C. .F. inchned to grant a rule wsi, because two 
books of high estimation in the prolessioii, but not at pre¬ 
sent tobc cited asauthority(a), state, tliatdamagcsiibtaiiicd 
111 defending the ship, laid the healing tlic wounds of the 
sailors hurt in a combat, is general average (d), they cite 
no authority. Another tieatise (c) also, by an author of 
high character, observe:^ that there is do authority for 
this position; that foicigii wiiters differ; that if a ball 
posses through a bale ol goods, the damage rests where 
it falls; and if so, why is a ball passing thro'igh a skip's 
sicle to be general average i 

Rule ni&i. 

Shepheid, Solicitor General, and Best and Bosanqwt 
Seijts. shewed cause against this rule. The Flaintifis 

(a) Lenst argiundo. Books of dan mhil estt nut ah Umdatm 
living authors are not usually to •vtro. 

be cited, yet there are such ex- (i) Park on Lisuraaeet 6 edit, 
tant, which, m future time, (may vol. i. ijj. Marsh, cn huur, 
that period be long dutanti) will % edit. voL ii J 35 . 
be cited as of equal authonty with (r) Abbott aa Mercbaat Mup’ 

Bnurt^n and Le Ciudatu Lau- 4 366m 


raised 
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1 aised their demand on three distinct subjects of dainn[^: 
Hrbt, for the damage done to the hull mid rigging of 
the ship; second, for medical and surgical aid to the 
marinc'iti u'ounded in the conflict third, for ammu¬ 
nition, part of the ship’s stores, cxp^'iidcd iii the eii_ 
gageinent. They denied that the Plamtilf^ wcic entitled 
to ivcover a contribution by the Dutciulnnt to either of 
tliese subjects of loss. There was iio evidence in the 
case, of .‘Illy special custom of iiicrihaiits to consider 
these us gciiciul aveiiigc, nithoiigli a vise policy might 
iiequcntly have induced individualii to contribute to 
‘oiiiilai Josses Nor was there any positive ordinance 
on tile subject in the iiiaiitime law. The an- 

thoiitivs on the point were veiy lew, tlieic were only 
three decided cases in the English law winch boie on it. 
/fii kleif \. Pt c'^gravc («), C<rvjiigtoii v. Iiohe> Is (6), and 
Power V. IVhUmoie (r). In tlie case ol liirkleij v. Prr^- 
gtave, a cable .iiid aiiuhoi was id gu in tlie river 
and Ibi saving the shiji it hecatue necessary to cut the 
cable. The act of cutting the Ciiblc v. .is a voluntary deli- 
beiate act, (winch is the distniLluni L. keii by I^muigon^ 
foi prc'sciviiig the residue; theieloi c the case is not appli¬ 
cable, va. Power V. fV/iTlntoret wherein the Court, appa- 
rentl\ on bcttci coiisideialiuii, completely oviTiiilcd what 
they had held m Plummer v. IVUdman (ti), it was held 
that where a ship, liaving suffered in lienv y gales, put into 
port to repair, the wages and provisions of the mariners 
wliile she was in port, and the pilotage, and other port- 
charges, and the expcnecs of her icpairs there, were not 
general average. In Covington v. llobrrls n sliip had 
stiuck to a privateer, but the latter could not take pos¬ 
session ; the ship thcrefiire crowded sail, and in so doing 
slraiucd her masts, opened licr scams, and carried away 




Tavior 

V 

Cf nrr 


(a) I aao. W v WiUmnn, 

(b) %Ne<w Rep 378 2 Manle Selw.A^Z. 

fi) A Maitle Si/ia 141 
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her maininnBt, but escaped; and it was ccoitended this 
was general average bNscause the roaster used such a 
press of sail in a gale 6f winds as he could not haTe 
justi6cd in the ordipary coarse of navigation. Yet it 
was held to be only a common sea-riaks although it was 
voluntaiy, an4 a matter of judgment^ on his port, and it 
was his duty to do bo. So here: the ship is attached 
by a privateer; if she can resists it is the captain's duty 
so to do; for so doing* he must exercise the mcans^ in 
that act he expends bis powder and balls hut it is not 
like the throwing goods overboard; he uses it for the very 
purpose for which he carries it out. If m a dark night 
he fires signals of distress, there is an expenditure of 
the ship’s powder on an extraordinary occasion to re¬ 
lieve himself from impending distress, but though it is 
out of the ordin.iry course of navigation, he only yields 
to the necessity created by a peril of the sen, of exerting 
himself to do that duty. The crowding sail, and losing 
a mast, and the receiving the shot of an enemy, are 
both consequential on the exertion of escaping the im¬ 
pending evil, yet they are equally voluntary as the ex¬ 
penditure of powder in the combat. The rule as to 
general average, is, that unless there is a voluntaiy 
devotion of some part, it does not constitute general 
average, if there be that devotion, it entitles him who 
is the author of that devotion to general average, but 
if the ship does not go out of the usual duties, course 
and practice of her voyage for that puipose^ it is not 
general average. If a ship be attacked by an enemy in 
the course of her voyage, it is as much a part of the 
fluty of the captain and crew to defend the ship^ as it 
is to pump hei if she springs a leak. If in pumping^ 
l/hey broke the pump, that damage would not be called 
general average. Nothing which does not fall withiq 
the ordinary course and duties of the V03’age is to be 
found here. There being then uo positive law on the 

subject 
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subject in Efiglimd, how has the fubject been treated by 
writers on general law ? llie law merchant, indeed, is the 
law of the civilized world, and the Court would defer to 
foreign writers on this subject as aiuiionties of weight; 
but such passages as were fonnd in te:kt writers relevant 
to the question, rather treated of the positi'ie ordinances 
of particular countries, than illustrated the general law. 
And tliough the latter might in many instances re-enact 
that which was a principle of general law, they did not 
necessarily or always agree therewith. But so far os they 
go, the current of the authorities shews, that the general 
law is in favour of the Defendant (a). Lege Rhodtd 
cavetuTf ut si levandee nams gratia jacias meraiumJacUis 
estf omnium contributione saraatut, good pro omntius 
datum esi; pointing at tlie voluntary character of the 
sacrifice made for the preservation of the whole. And 
again (d), St eonseraatts merctbus, detei tor facta stt natv;, 
out si quid exarmaverit, ntiUa facienda est coUaito, guia 
dtssmtlts earum rerwn causa sit, qus nams gratia parent 
tur, et eanan pro quihus mercedem aliquis aceeperit. nan 
et si faber inaidem out malleum fiegent, turn vnputaretui 
et qus toeauent opus, sed si vobadate vaiorum 'oel propter 
abquem metum td detrunenturnfactum Sit, hocipstan sarctti 
oportet. So, Cletracq.{c) La contribution doit estre des 
dammages fiats ad intro, gue ceux gm sent dans Jen auirc 
ont ddtberv, qii ik ont fate et execute par ettx nesmes. 
Mats ce gut ment de ddors, ad extra, comme le dananage 
causi par les vents, par la tempests, ou le foudie, on par 
les Pillars, etest tout avarte singde, gui n’ entrepas en con¬ 
tribution. Wishe^, Article 12 . Valin, indeed, in his work 
on the ordinances of the Hans tannsid), enumerates 


iff id. 
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CURTH. 


(«) Dtgm bhe, 14. /!/. 9. fL I. de la mer^ Jugemeiu d^Okren. 
Jle Lege RJbedta dr jactUu pm 50. j. r- 

(^) ibtJm {d] Tom. a. /jv. 3* iit. 7. 

(r)C/{rfarfp Ue et CooJtuwu Des .dianesf arttcL 6* 
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among otlier heads, fivcrage which arises in defending 
the ship; and gives the ordinance of the Hans tawnSf 
that the expence of tkic cure is general average, Eh 
combattemt jiaur eater ^e/re pns par V ennemt, sam 
disttnguer en ce cas, st le matelol est blesse hs armrs d la 
main, ou s'r^tn’es^ en fmsant lu manmwre. Man ftl 

est blesse hors le comluit eti J'atsaul la service el In ma- 
neewwe ordniatref les J\ an de ses 'pansemens 4" vmtrrtiia e 
ne peweitt posset pout eevanes coumutnesi attendu qi^d 
n’apasfpfusa Blessuie jma ie ^alut commune. Hcie, 
however, he is not speaking of tlie coninioii I an ol 
EuropCf but of tlie ordinances of Etnnce and Ham¬ 
burgh. So, in speaking ol tlie Ficnih oidinaiices (ri), 
he says, that tlic wounds of sailois shnll be gcncial 
average. Potkiei also, in lus Tiaile des Avaria (/i), 
is speaking of specific ordinances, and saya, tliat wlioic 
the ordinance is that the cuie of u woundetl sailor i-. 
general average, there the cure oi a wounded pas'H.iigri 
IS also general avenige. Emengoii [c) says, if the 
captain tlirow goods ovciboard, or do .iiiy othci vo¬ 
luntary and necessary act, ab infia^ whii'h ocoasionLi .1 
beneficial sacrifice, such loss shall be general average 
Mats St pendant qtion est engage dans ce wauuns pis, un 
sot^e de dehm s quelqtte dommage , ant pat la Jorce de 
la tempete. soti jtnr Ic talonage sur le roe smt pm !a 
canon dc C etawmi, tot patetl dammage csf availe sinr- 
ple, parce qtdit est put ement Jatal^ 1 c. irremediable, it 
must rest where it tails, as a casual or simple loss; and 
ill a former p.*is6age^ he says, that the meeting with an 

enemy is a sea risk, in like maimer as a rock or a storm. 


Ifl) P. 165. ertwie 6 (e) £mdrigo/tt p. 6 ikj. e. 12. 

(A) Trtnle des Avaries, u. Enumeration des Avanes gras- 
431. ses et des avanes simplest 4i- 


Though 
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Though Ematgou here seems to differ fioiii Valin, yet 
they are retoiicileable. In a subsequent senteiice he 
KpuAxaLe Gtudun, which puts in the rank ut simple aver¬ 
ages all loss sustained from bad wcat^ici, oi making -n atcr, 
being struck by cnniion sliot, or boarded by jurates, (a) 

In the Hans famu, and Fiance tliere aie particular 
ordinances. In the fliirnier, Si{l>) gurs nanteuum con¬ 
tra piratas strenu^ tluincavci it, el in coiifitctu Jm It' 

debihtattonem mcmhioium j}as!iiii> si', is \a»ari rt ui 
aequalem canhibuJtionem cjc navi ct bonis jnastandam 
t'ennedAet. Ee st ad taniaui dtbik/afem jicivcneirt, at 
stln de victu amplius piovideie nequeat, tunc ad du s viftr 
lilt de ahmentahone hbeid pt ospiiwtui, ant aha tcgua 
donatio pro gualitate lei hot nomine t-i qffhatui. By 
the ordonnance of Louis the XlVtli (e), Les pan¬ 
semens et noum/wf du mafeloi bhsse m dijendant 
le nfroire, sont availes grosses ou communes. Tliere 
being this particular ordinance lor wounds ol sc'ainen, 
but none for the wounds of the>-ship, the tuo learned 
writers, Valin and Emertgon, enquire whctlic-r it extends 
to diimagc done to tlie ship, f aim, as an inference 
rising fiom the ordinance for tlic wounds of suilorti, con- 
cliidi's, first (d), confessing all writers arc against him, 
that It does. but he draws another conclusion contrary 
to tlic EugbsA law, for he puts the very case of Covmg- 


iSitf. 



TvYion 


CUIITIS. 


(«) .A*varte qui cone^rne la 
niarctendue eit empiranccf pour^ 
degain mouiUeure fftaUf 
racoutrage^ n^uttation ^ appre* 

autm sem~ 
Habits cbofest si dies precedent 
par Jbrtuae dc mcry mauvatJ 
te9§^f ou pour avoir Ic navtre 
fast eaUi touebe^ aborde far Us 
Pillars^ tire a coups de eanon^ 
le tout fiut attesUr apfrtetc. 


Gmdon de la Mer Des dva~ 
ries, chaps v. j,4. 

(b) Kuricke. Jtu Mttnii- 
mum Hanseaticum Tttdus 14. 
Dc extraordiaarid retuuxera- 
ftotie fidehum nauiaruwj jfrtt~ 
smIuj 13 > 

(f) Ordoitoauce de Louis 14. 
tiL 7 Des jivartesy art, 6- 
{d} Falittt tom, a. in>, j- 
art 6 on finenty paiCj- 
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ion V. Boberts (a), and chides it contrary to the dcdaiort 
of this court; so that, from the beginning to the end« 
yiahn, it appears, Was tiroceeding on a ground contrary 
to this court- Emengon holds th6 opposite opinion, and 
s^s, that he so decided, as a judge in the Etenck Court 
of Admiralty.* But in both writers, this is only an in.' 
ference^ with respect to the ship, drawn from the French 
ordinance. In the ordinances of the Hans taoom, there 
is, in like,manner, a provision respecting wounded sail¬ 
ors, but none respecting wounds of the ship, and ano¬ 
ther writer concurs in inferring thence, that it extends 
not to the ship. Kurteke ( 6 ) on the Hanseattc laoBf who 
is cited by Emerigon (c), says, armamentd iamen navn el 
tnstrumenia in con/ltctu cum piratis depravata in havartam 
non vettiwiif sed damnwn hoc a nauclao et exerciiaritus 
sareiendum est^ for which he cites a judgment in the 
court of Danizict IJ603. 24 Sept. Plassenlnirg and 
others v. Eamerau and others. The cure of the wounds 
of sailors never could be general average by the law 
otEnglandf because the statute ii & 12 ^ 3. c. 7. r. 11. 
giies them retribution in another way, giving power 
to levy on the owners a sum not exceeding two PCX' 
cent, on the value of the freight, ship, and cargo. If it 
had been average in an orduiaiy way, there would have 
been no need of these retributions. out of the 

wages of merchantmen, a deductiem of six-pcnce pes’ 
month is made to provide for hospitals. 

Lens and CopUy Se^ta. in support of the rule. If 
being habitual with merchants to treat losses this de¬ 
scription os general averages, it may feirly be inferred 
tliat the law is such. This case feJls within the prin- 

Sera demime avane com~ Art. li. du eh. j. du Guidon* 
mune, jr fauant feree de voitei » Fatan Comment 16^ 167. 
four te sawver da la frue, let {fit) Tit. 14. art. 3. page 73. 

matt te romfenit Ut nmles id \h) Emergent tom. x. hoS* 

eordaget tout emfortes, t^e. 

I riplc^ 
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clplcs Vihicli ha^c been laid down on iht* olhoi bide. 
The defence of the slup mbs h voluntary undertaking 
to do that on behalf of the diip nhich should be for 
tlic benefit of the whole conccri To llie argument, 
that defence is a duty, and so th'if loss not a general 
average, it may be first answered, that this is not a 
(jiiestiou between the mariners and the owner of the 
ship, but between the owners of one sort of propcit^, 
and the owners of aiiothci. But further, altlioiigli it 
is the duty of the crew to obey the nuistoi, no luw com¬ 
pels the mii<itcr iiniversnlly to fight, but only cort.uii 
persons, and in certain specified cases. It is nut such a 
part of the public duly oi the master uiicl maiiners, that 
It can be considered as a matter of course, that tliey 
should enter into the defence of the vessel agauist such 
uii immense disparity of ioite , it is no puit of their 
contract, though they dcserie high commendation ibi 
defending ivJiatovor risk is lucuiicd on tins delibcrntion 
of the muster and men, it is a voluiiliiry siieiifice iiiadc 
by persons who might have ab-ktaiucd lioiii il, il’tlic3 
]i.ul thought proper; it is a sacrifiLC made fur the good 
of the whole, and it jirovcil productive of that guiHl. 
They did not expend their ammunition fur the psii- 
ticular licnofit of any part wliidi has remained to 
themselves alone The definition of a geiieial average 
requires that it should be <t voluntary sacrifice , but how 
for is it tube voluntar}'^ Nut ahsoIuLcly so In cutting 
away a mast to preserve the ship, you give ana} that 
which would be inevitably lost with the lesl, if it wcic 
not given: so here, all would have been taken, but 
for this voluiitaiy act of fighting. Tlic ship falls 
in with an encm}'^, the master deliberates. If I fight, 
1 ahall incur expence m healing tlie wounded sailor*?, 
I shall expend my ammunition, and receive damage 
to my vessel, but I probably ^all save somclliing; 
and if 1 do not fighl^ I assuredly shall lose the whole. ’ 
Voi. VL T t 
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riirmi 


^ ■ Hi I-:. 


'I'Jii'-, then, la clcail^ a vuiiiiilaiy .iml (.lehbcratc auciiflce 
ot II pait fui the sake ui prcsci\JTi<; the leal il is, ist, 
delilicrulc; zdiy, it is ihV sacrifice ot a pail; 3 cll}, ihr 
uhjL'Cl unci efli'ct of it is to preserv e tlie rest ; 4thly, it 
IS ah 7nha, and voluntary. All the icquiicd qualities 
liLre cuncui. , lii m. Piesgtaw, Lord Kenyan 

C. J. says, all those arucles which weic made use of 
hy theniastoi and cicw upon the particular emergency, 
and out ofthe usual course, for the benefit ot the whole 
concern, and die utlioi expenccii incuiicd, must be paid 
fjiopoitioiiiihly by the Defendant as gencial average it 
Is not sliaiiiing the tajc, to say this was an expenditure 
c»ul of the coniiuoii coiiise. Jja'uoience J. tianslates 
the definition of Pothtei lie soys, that all loss which 
.iiises in consiHpicnce of cxtiaoidiiiary '-aciifices 
made, or i>xpcnccs incurred lor the preseivation of the 
■>hip anil c:irgo, come within general average, and 
imist be borne proportionably by all who arc interested, 
and that iiatuinl justice retjuircs this. Suppose a diip, 
for the }}uipose of ilvojibng an enemy', runs down 
aiiulhcM vessel, ns is somctinieb done, by which the first 
iisael IS iDjuied, that clcuily general average. Will 

the CoiiK then, enLirtain the nice distinction, dial the 
one way of iiglitiiig a vessel is general aveiage, the 
utJiei Jioi ^ 'riie only other casi‘s in our cuimnon Jaw 
books not bi-foi e cilcd arc those ol l^atoUtt \ Ne&nhamf 
wherein srages .md cnjxsiccs of unshipping a eaigo, 
where the ship had put into port tui the general safety, 
arc by Ikiller .1. coiisiileied as geticial avuinge, and 
Plummet T. Wildmati, whiclt is to the same eflis:!: the 
cliargcs of rcnaii-s, powdei and shot expended, and the 
c«rc of heamcii, aio in like manner flu the benefit of the 
wliole concern. 'I’he doctiine ol Mans/uld C. J. jii 
Comn^oH V. Itobats{a)j that it was only a coininoji sea 


risk. 


(s) % Term Rep. 407. 
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kibk, to put up uii iitiiiaual picsb of '•iul, ducb not operate 
■ij^aiiist the PluiiiUfl, tli.il cort\inly w.vs j. toiiiniuii bca 
ri&k; but tlii^ luit Midi auonu. A Loumioii bca iisk 
that which dots not requue the i1 hbeuition ut the party 
to determine whether it sl^ill be iiu iiied ui not. A case 
which goe^ to illustrate the getKTal pijiiciple, is that ul 
the Co/Mihairnt (a), wheie a (|uestu>u arose tonceining 
the oxpeiice of transhipping goods. Sir /t- St off J. -^ays, 
General averngc is that loss to nhidi coiiLi ibiition must 
be made by both sJup and cargo, the ctr o\piiice 
which tlio loss CMeales, being inclined lor ilie coiiiinoii 
benefit ot both, and tlierdoie tlir expciHc* ol that tiaii- 
shipnient, or rnthei ol tJie iiiiloaduig, seemed lolnue 
upon it tlic chauicter ol a geiit^ial i\ i age* ” '’J'Ji \i dot - 
time a|)plicabltf to the joe'^ciit cr^c Tlii is an .ict 
done iM the hope ol llie'liip Jioni a lo’-s \dmli 

would othcMUi'-L' bi inevit;ibJi\ 'lliis htiiig a \oliinlaiv 
acts as III! aii^ ot (lie aiLoi-^ uie loiueincth must be 
gciieisil a\ei.ige. 'J1i('s|al- ff' Joi ciiLOiiiaipiig »ea- 
iiien to dok'iid llie '-lop, appbts not lo llnsia^e; it 
docs n<it piotoss to uu|iPiie idiclliei tlu 'CnUion 
were enl lleil to any (4lier < onijieii^ation oi not. 
Neithei does it npjdy In wmiiided ^'iilois nuidy, 
but It 1^ Ibi gning a ii-Maid lo the ii]ri<-li i ami ihr 
cicw ireiii'iallv, as well as lo llie uoiiiided Xoj is 
flic in^staiKe ot soaiiuii conliibuliug lo liOspiiab ut all 
anulo'mus. Thei elbi c ihe niattei is !t It iimicIi at 

o 

l.ii^c, to be coiisikIcic'iI chi iiiinLijik'. Jl r. not tiiu- 
that tlif write is cm goiieul Li . .ill h ioikIu- 

skill in laioiir ot the DcIfiirkMit 'J I'c jvi'-.nr m 
tlic RhiiUan law, on whitli all ‘I't' n'lthriiii Itnind 
tllL‘Ill!>t'l\L‘l>, IS hlfrillj tlivoiiiable to jI'o I'l.iintifi, whcic- 
jatIvit nuTcmm is piit only as tin In AjAsw 

V. fVilson {f/)y Lend ri/httitoiotfA C. J. a< knov lc'%‘s 


i 3 i 6 . 
T W LOK 


V. 

CUATIS. 


(i) jUti'iyh 


(a) 1 Rohini, 2911 
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that a jettison to lighten the ship la not the only fbun- 
chitioii of geiieiiil aveiaj^, but it nfiust auisc from that, 
01 soiiu*t}iiiig .iiialogoiist Tlie DelVmhint docs not 
contend tliat it is iiteially confined to a /nrfiis mnnuitu 
Tina IS, ill llie very lerms of the Ithodtau law, yiici amni^ 
im\ dafnm. The iimiiiiiiiition would not luive been de- 
^tioyed, 111010 than tlio lost; it would all have been 
Ciiptiiied together, iiiilt^ss foi this excition against llie 
eiioiny. / ahn Stiys, that the damage biistanicd by the 
«liip and put oi llie c irgo, 111 fighting to n\oul being 
taken, and the e\peTice of uniiig flic woimdcd bailoi*^, 
are the subject ol gune1.1I aveiage. It is Siiicl that yalin 
niid otJuT loreigii juiisi-t, ate of littlo niitlioiiL^V on this 
point, but the nunc the objection to tliniu, drawn from 
the assertion that llic^y ;iie Lienting uiil^ ot the ordi¬ 
nances of particulai coutiliius, is ox'uninod, to the less 
ueiifiiL will It be iuiiiu' entitled. /V/Ai' is not a inuiu 
coinmciitatoi on the /i^/n/eoidiuaiices hi :3 wuik \\^\b ui- 
tondml a connncMitaiy on the geiiri al law of I'm ope ^ 
it IS known that the oidiiiaiice ol Iaoih^ \Il\ \vn^ncode 
compiled from the laws ot all lumupi\ by ordei of tluit 
monarch , and the phiiiitifT tuk.es liis htuiid faitlicr thick 
tliaii ValiH^ and says, thatoidiiiaucuJt'^cli is an autlioiify- 
Valin (a) docs not say that tlic repairs ol ihc *^lLip are, 
by parity ol leasoJiing, iium tlic* lustauLU ui llie cine of 
the wouiKlc*d sailuii?, geneial avei jgc, ns is ipposed 011 
the uthci side he puts scvcial insta]ice<^, and say>, that 
tlic rc'paiib of the ship aio substantively one subject of 
general avciage, though Cum and Catlo 

"laiga are of a dilicrcait opiiiLon as to the lopairb of the 
bhip. Pothier{b\ (and a greatei uuLlioiity could not he 
Cited,) ngrex^s illi Falnu KmzcJty in his coinnientmy 
onlhc thud article of the rourtoenth title of the Jim Ma- 


7*tiunwti Mafiscaiianity cited above, cxprcbbly guards 


(tf) loifv, t. /iVf 3./rf. 7* artmtm Patbier^tom a. partie Zm 
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ajrajnst the idea, that ho was thi» us the law of the 

Hans tovfis oiiK, an<i Jie l.i\s it dimii as llu* public 
and common law ol all cj\]]i/ed rMop^\ji\ Ilcsjus, 
Jlinc rsl^ quod c^si coTpo7a esimiaj^oin m tl cuii^ 

if tbiUiOHcn^ non venuvU^ {ticjio e t ivdu /. 2. s ad L HhvtL 

dcjact*‘\ mhilnnunus roM^iuNrrfii nr jviir MAiiriiMO 
STATUATun, quod SI qtiis mntiaunn m jwgit/f cum bostitms 
vclpi^ahs vidneiutus^ ihhiltfalH\^ aid tMnsus turn 

td quodinicirsf^ stu dfirnuuufi 1 7'/diif/al/oiiff dibilitalwfu\ 
aut ncce^ lesullans^ m pmio lota phuUmio^ rvr//- 

biliayit sepuUma dr/micli, in ^los^iim Jlavaiirm^ vl ftirn- 
fiiunem conUibuiionem iw ntwi cl miuibrn^ piotpHnum 
dcfensnme tol malmumpassuscsU pitcslandtnn v^nual and 
lie cilr& fill" it four diHeienl codes, dit\ Vaiulm 

all, atS, PAiltji //- lil dcSufu/ta’r^aiL a Jus Doiuc, c,2o 
and Sluiiif. flambwji. paif r iJ *4- 4^- Pmni^ran 

saysj it is Inio, tliat iIk' uevliiiij an rrenij is apcril ol 
the MM, and lliu hiibjdl of piiLiLiilai sncM^c only, A 
loss occasioned by Ji) hostile sliiji fmriz on tlie^esstlj 
bcfbie blic had tunc lo suneiul^f, cpi a diut fired afi.fr 
hci biirrnidcT, vould ic'ilaii l\ be a peril oi llie sea, but 
this Is not that c-ise, tlii^ .i lo^s octtisuaioil b\ the hj- 
luntury act oi the niaslct and now, tins is no( Julid , 
there is no ircvitable iiece^sit}. hepassajre huim^oii 
cites tioiu TaC CtHnhui dots not net ess inly suppose an 
eiigageuient it even scciii'^ not tn conlcnipliUi an cn- 
gngement he sposiks of a hliip making watcij boardi't! 
by robl>eis>, icceiviiJg a shot, (///c a coup tie citiwiu) 
which may be in a pursuit, oi in oidn to biiiig her to; 
it does not -ijipcai that the aiilhoi’s attention nasdrawn 
to this cose ol' an cngsigeiiieiit, anil ol wounds loccnccl 
by tlic ship 111 her dtrencc. lJut (6), and the 

Fiench ordinance, and the //«;« towns oidinniiccs, and 


j8i6 . 


Twioii 

CthJl'^ 


C^a) P. 246. P Ut. in marg. MaUhts 

{b) C*f J2<J.4l- D*Wioni6* Bfcsseju 
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.1 "rent aiitborit-y on this point, nml ytnniat, 
all of ivhoni lie cilcii, nil as todnmage done to 

the sailois, iiiuf only dilltr as to the dniiingc done to the 

vessel. Cu'Hfug, 111 his Coiiiuientniy on the jiulgmcnts 

• _ 

jJioiioiiiicctl on tlio laws of O/f2 0Ji(a), says a* 
sr dtfmdaat^ 6 \i tomhatmU coniir V cmirmy m lesjowr- 
bans^ ilchlnnUHi*^ ouiaidn pochistitnhahtlr a iravaiUcr 
Ic fiSilv ih* su vrr, il mo a du pmn^ tanl qn^ il vvma^ mu 
iUpetn ilnnax^uv ti dt kt uugmson^ cl rr's/ avmivgiimey 
mill he Litoi I/iiJiJsr Then!. A^l. 35. Vhmirs qiont^ ml 
27. cS 28. A}^ Icgih^cciiiidnmjidianiim^l^bilimlh ci 

h cum dmhnh ss, qmdam 1 ) pfo \f2riOy :iii<l tlio iollo'iMJig 
jiiisMijjC lioiii (iiolfi/isu Iff ^oco/ufc navfdi mhnn^xfi^ pi- 
Villas lUilUusromiHious iht ipsa dfjen^m Salcnt ishmni 
nave^y ft qutv in naxi suniy alrpa / / ///\ v/fm/na ran/zr/y n/ 
damna que exH*niun(y in quihiis sanl ct viihieralornw 
imiumdiayjci auiio a dimtinf^ ^laviam ct maciimf pzopaitc 
quam hahn\L in ctl saijifinu Kt htVf quidemy qiur 
dixnnm haifinn^y ipsijfni uaiiotr sfint tonsnUuuca. {h) 
Orotins lioiv is speaking on the liead nl contracts 
hiiyhy llisU wlicic no coiilisLcl subsists thequoMionoiiglit 
lo bo clouded by iKilui.il jii<^lJco and n.Uiirjl la^v- 
Tliis lb «L sriiiii^ cojifii Illation. TIjik and llu'lausol tlic 
J/aus towns aio cikd, boLiiii'^o tliov aio a cojiinieiilsn v 
on the system, the opinioiis of Joj^islatuios on the 
question. 80, si wilier cil 0111 own LOiinliy '-a}s, ,iJI 
cxtraoidiiiaiy chaises, junci'cclin^ liom eiidcM\miis to 
prescLvo tlie ship and caij^o, and tin* d.iriia^os resulting; 
from llio iiiCtibines taken hii llirtt piiipuve, uHistitut« 
and are cuinmonlv accounled, a ;rencral 01 jrrosb 
avcni^e, ns t'c oidinaiice of Ilamhwg/i cxplaiiib it, 
(No. 981.} of winch expeticob and d.iina^es, tJmt 
oidiiiance, (No. 983.} particularly eninneiateb, i. all 


(c7) Cieitarqm Us rt eou^tunus {It) Grctm Dr Jur, Bdh rt 
dc la mer ArU 6> ph 3 «pm ji- Pauiy lib* %m f. iZm j. zj- 

daniii^ 
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liamoge tliut a ^liip suflcis 111 hfi .ijipjri*! :uic1 ct'kgo, 
m dclendiiig licr jg.Tinx( an cik-tu}, ])MVjit('ci, 01 pirnU*, 
5. whut JDuy be expended m I lie eine, and oxtiaoi- 
iliiftLry atlen<liiii(.e uii either n oi '•ailoi s, wounded 

111 delciice of the sliip ; and also* ^'liat lewuids iiMy be 
promised by articles to the \^idim^ and ehililien ul 
those who may untoitunately lose Uieii lives 111 the 
engagement; 6. the cxtiaordiiiary gratuity which a 
master may ha\c promised Ins men, to iiiiniiute tin in In -i 
stout defence, or salvage ot tlie vessel 
adopts this doctrine as an oidmniice of ITamhuiff/i , it is 
tliCTclore, us well the opinion ot as ol an 

eminent civilized couiitiy. So, another antlioi {b\ cotii- 
meiitiiig on the 9th article of the laws of O/tivti, saitli, 
AikI 111 the same' inaiincr it i- oulanic d to make an 
eipial contiibutioii foi d.imagcs iiisrained liy 1 overs and 
pirates.” [,whi( li iiiiist ncics<>niily mean in the dcfiiice) 
as nil vmMcis .igrec that i/ond-) (apinieil b^ pirates arc 
nut the siibjc'iI ul inntiibiition J ‘Mhe good dcMgn uL 
which law, IS In excite i veiy, individual manner and 
othci pei'-oii 111 the ship, to du hi- diit^, to winch the 
coiisidciation and ii|ipielLiii<-i(ui of ins ow'ii patticiilai 
ri-k will not a little euiitiibiite ” 'I'lie seveial paila ul 
this ca-c must be divided, and it is e\tr:io dinaiy, that 
the legislaluie ol l{am(>ni<j.h made tins ordinance coii- 
traiy to the decision cited by Kum ‘rc lespcctingdainage 
to the ship Yvmeii’gon liimscli, though he denies that 
the damage to the ship is general avei age, vel has .1 
separate section in winch he calls nuiteloit hh ^s^'«general 
average. Not a single vvritcr says that scaiiieii's wounds 
arc not general average. As for tlic cxjieiKlitiiie of 
powder. It comes literally within tJie tci in jactm it is 
thrown overboard, and it is so chsposcxl of for the bene*- 


1816. 

Tayloji 


Cl/BTIS. 


(fl) Magmt on Imuraneejt (6) Treatue on the Dommoa 
vol. i. p 64. J7« ^the Seaf 1^24, p. 93. 
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fit of othcrb' it IS equally voluntaiyt as the throwing 
over of goods for lightciliiig the ship. 

Cur. adv. vtd/. 


Gibbs C. J. on tins day, afler stating the pleadings and 
the evidence, qow delivered the judgment of the Court. 
The question m this case is, whether the articles on which 
the Pliiintifls seek to recover, door do not hill under the 
denomination ol gcncial nverngo, as it is uiideistood by 
merchants in this country. The doctrine of goiicial 
average has its oiigin m Llie Ithodian law, tU si h’vandai 
Ttavis gt alia faeius mercium f actus ev/, amnnun nmtubw- 
tioue saiciaiurt ijtutd }iro omnibus datum lAt. Dillcrcnt 
countries of Kuiope have made dillerrnl nguliitioiif;, all 
professing to be founded on the tUuution law, .iiid ilit- 
iering from e.ich other. The comniciituloi s on them 

have also dilTcicd. We have no such legnlutions in 
this country, and must therefoie expound the law, as it 
affects this question, upon iinnciplc. 'J'he losses for 
which the Plaiiitiils scefi to recover thiscoiitriliiition, arc 
of three descriptions, first, the damage sustained by 
the hull and ri gg ing of the vc^ssel, and the cost of her 
lepairs; 2dly, tlic expence of the cure of the wounds 
received by the crew in defeudiiig the vessel; 3<lly, 
the expenditure of powder and shot in the engage¬ 
ment. Nothing in foreign jurists ought to govern 
our judgment on these points, unless they have been 
sanctioned by received principles, dedrlcnl cases, oi the 
general usage of mcrchauts. But wc find none of these 
lights that might guide tis. Wc have been so long in¬ 
volved in war, that similar circumstances must have 
been of general occurrence, and siiniltir claims would 
have been made on the one side, and allowc'il and sub¬ 
mitted to on the other, if they were founded in law: 
but this has not been the case, these losses must there- 

15 fore 
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fore be taken not to fall witliin the ilesciiptioii of gene¬ 
ral avorufsr- It, however, it inine uilliiii llie jninciple, 
it would eijiially lur due to iln? Pl.iiiitilE, thoiigli tins 
were the fir><t iiistiiiicc iiiwhieli ii .. lIiIimi luid Ik’lii pie- 
fcrml. 'I'lie measure ot resisting ilie privateer was for 
the gciierHl lieiieht, but il w'as a part of^llie adventure. 
No particular part of the propcily was voJniitanly sii- 
erifi(«d for tliu protection of the icst. The losses fell 
where the lot tune of w'ar cast them, and there, it seem- 
to me, they ought to lesl. It thcieloiu luUows, (hat 
tlicsc losses Mere not of the nature ol gciieial average, 
and that the PImiitifis ciiiinut recovei. TJie rule thcie- 
ibre must be 

J^jschaigeii. 


I Si 5 . 

- — ' 

Ir 

Tayloh 

CUUTUli 



(IN THE EXCIlEQUKll-CIlAMnER.) 


Everaud t*. l*Aii:usoN. 


Af/tj aft 


' I'lIlS was a writ of erior, Luought to levcisc .i jiidg- Where d suh 
iiieiit of the Coiiit ol King's lleiicli, m1iu.Ii held jj>‘vsu»n is «so 
passed for the Phuiitiir in .an action ol debt, wlieiein hcmwnting 


the tilst count slicvrcd a subiiiisbion to aibitration, so umlerthchand 
ilinf the awaid Mcie iii wiiLiiig, made under the Iiaiids '"Vnlusthe 
of the aibitrntors, and leutly to be delivered on oi he- shevu mplead- 
foic a day named, and uveiied that the arbitraluis, in ‘"S *^hat die 

due niannei, and before the day named, duly ni-ide hand, as well 

their aw aid in writing. The second count was debt as m uTiting. 

on an vtsmid cmavutasse/. The Delendaiit below ®n- 

tire judgment 

pleadcol that Uic FlaiiitifT ought not to inaintain his is given foi 

the PJaintiiT 

on two counts, one of which is bad* the Court luy reyerse u as to the first, and 
aflinn it as to the second count. 


action. 
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liVLIiAIlU 


1 . 


rAlUiSiOV. 


nclioii} bccaubu lie had lx‘forc* rccoverfd judgment 011 
the Siiino ImiikI: the PhuntifF lirlnw icplicd ladUcltc- 
cord, and, on an issue llioiconjoined, liadjudgment. 

NvlaUf Ibi the Pfuiuti/I' in on nr, made two objec¬ 
tions; Tsl, that ilie awaid was not shewn to bo under 
tho iirbitiaitori’liuiiclb, sdly, that the plea ol nidttel 
n*tOHl i\\i\ nut sinsucT the connL on the msimtd 
Ittsstij niul tiint the Plsiintil}' tiiciefure was bound to 
have signed jiiilgineiiL oji die count mIiicIi remained nn- 
aiibvvtTed, uiul Ins omission so to do was a discuntinii- 
•uico of the 1111010 action. As to the fiist pointy he 
ui^'d that the «-prcial aiilhuj ily oi an inbiLialor niiist 
be strictly pm sued, uiid shoniii in pleading sn to be, 
and cited to thiil cilect //ur/Af/rn v. Ilanidfic {a)^ Uen^ 
rfr/sunv. JVtlliamsw {p\ lilume v. (r), and m 

therepoit ol tliat case wiPahnciy DodtUid^v^. compared 
It to tlie case of a power to levoke usls by deed under 
hand and seal, where a ie\ oration iiiulcr seal only 
would becleaily bad 4 ^. I*, titidenffvld v. Tmuv (d). ScOti 
V, Scoi( (e). Salloviii \. Gu hvg {J }. Vuhmihd v, Cobm- 
he! [g), 1 iifo y/A(//) iViigJtf \ Wukfjind^i), Docevdenu 
Mamfidd \ Peach (4 ). Docy on defuse of 
/Voice (/). Upon the second objection, lo'shew that 
when the plea docs nul ansuer tlie whole di^lanilion, 
the PlainUfT may and ought to sign judf^iucnt by ml 
d^c^t foj the parts winch are iinanswcicd, lie cited 
Woodward v. liobinsrm (//i) /Cad of Manchestu v- 


(a) % Wilhams^s Saumhr^y 
6i. G> mU 3 
(A) j Str 

(c) a Ro, Rep. i8j. and 243. 

S. P* Palm^ 109. and iiz. 

(^} Palm izJm 

(r) iJIci/j/.iro- 

(/) Cro. Jacm 277. 


2 Ufod 77. 

r Rof jilcm j/i bitramentyJiw 

» 45 - pb 2J. 

(/) Ante^ IV. 214 
(it) % Made Iff SclfUi* 

? t) Anicy Vk 402> 
m) 1 Str. 303. 

Vale 
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Vnlr[a\ Fincc7it y, lie^lon (4). And tliat il ho docs 
HOC) hut }Jeadso\er, iL is a dis^uiiluiu.iiicc, and hocjii- 
not ninmtam nny judgment 7//^^ v. JU>/7/(r). 

]jrhe Cornt e\piO'i»«od a ikcidcd ^>injun lliiil ihc point 
made did not hci cause, lor the idea did purjunt to 
ansxver the vhole scope ut ilie action, though lliLMunttoL 
pleaded, that the Plnintifl had r('cu\cud one li«di of 
Ins demand, uiis not an ciloctusd hnr to ln% .ulioii loi 
iho other hall, and tiic Plaintdl might liasc L.Lkeii .'<1- 
I'antage ol llio weakness of the plea iipiMi'doniiiiH'u 
but il Ji'> omilLed to demur, he did not tJie]Lb\ dic!(i n- 
linue 111 . HLtieni ] 


1816 

EvEK^nn 

■IS 

Patehsov. 


TAttledale^ amlat^ coiileneled tlhit the void's eluh, ’ 
and in due mannei,' mvohed the nlfe^xation that the 
award W'as made willi tlio^e lonnahtie^ nine)] the siib- 
mission miuired, iUkI wove c«]Uiva 1 ent to n exjMt-ss 
avemicnr that the award \tasj nnulc under the liand^ of 
the arhitratOM. If, indeed, the awnrel weie neit inaf^e 
111 conformity to the c?nbinissinn| it ^\oiild he no awaid , 
so that the btue alleg.iliuii that ihey in.ide then awaiel, 
comprised an a\ei 7 neet oi all the ([Lialities that iheiuiaiel 
ouglit to pos«-es&>; 01, at all events, the omission inuic 
iully to set out the leque^ite-, cunlil oii]\ form an eilijoe'- 
tion on special demiinei. It was a tc-^t of sufficient 
certninly, it an issue coiiUI be taken on the allegation; 
and an issue joiju'el on n plea of no award,” must 
be found for the Dt'feiulant, unless the award prodiimi 
in c\ideiice possessed all the lequisitesof thosulmiission, 
Un it would not ollieiwisc be in due innnnei made. In 
jDarfftAS) v.'jra££Aoni(tl) ivi avciiiieiit tlint no wnt of 
cftji/iis ad Afdfsfanntrlnm was iliily'* sued out, was 

(a) 1 H^if/iaMj^jStm/derSt aS 1 Bcr^ /*>«//• 411. 

note 3 . (//) t 6 Aajff 19 

1 Ld^RiTjr 716 . 


held 
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JickI to be satisfied hy s]ie\%jn^ that no writ of capias ad 
salt\/acimdiini was tiicd^out 111 sucii n manner as tlic 
piucticc of the CoLii,t 4vnrrantod. {GilbsC^J^ In 
IhidUna v. Waithoin the uuid duly is tullow^ed by a rc- 
lorciicc to tlic custom and piucticc of the Court.]] It is 
unnecessary to aver many circumstances, which must 
nevertheless n]ipear in evidences being required by law; 
as, Ibi example, the statute of triiuds(u), ulicre by the 1st 
section, lenses, by the 3d nssigiiiueiits and surrenders, by 
the 4ib jigleciiieiits, by the 17th sales of goods, and by 
the stuLute 3 & 4 Amu ^.9. v. 1. piomiN^ory notes, must 
be mode in writing, and under tlie hand of, ui signed 
by, die parties, yet compliance imiIi the sl.itiites jii 
these puificulnis need not ho uM-iied. TmIIioH v. 
Coopei S. J\ 'rtnjltn \. Dahhiu^yC^^ tlioro ciUd. 
So, it needs not to be alleged iImI a bill ol exchange 
was jn.ulc nccntding (o llie tiisioni of n'nchants. 

Mu}>inf{ft) S V. Smith \ .Jmx^es {t) So, 111 
debt oil n had-boiul, it uiwl not be inciicd tlmt it ^ns 
fissigiied nccoiding to the loini of the sUiluto. Daxucs v. 

/h {^f) And though, in an anonjinous case 
it was oiuo sail?, tliat 111 pleading a uilL ol land, it was 
iicccbsaiy to shew that il was excciiUKl accoidiug to the 
btntutc, becniibe a will is wliolly the creatine of statute, 
yet it IS tinncce^hJiy so to do, and the practice is luii- 
vci&ally cuiitiaiy. (To wliuh the Couil iLSsenUd.) 
The aiithoLJty of the old cases on awaids is now iniicli 
slighted: inoieo^cr, in 7 VifTnr\, Thmit^ Htudcn^cld 
Lane^ CiAunibcl v. Calingbely and Siott v. Scolt^ it 
appears that the requisites w'cre not in HieL pursued by 
the award. The ens(> oiJfiudnson v tViHiamson 00 
currcxl so sotn .iftei tJie st.it iile 4 Amu c. 16, for spe¬ 
cial demurrers, that the Couit may, in Uicii tlecision on 


{a) 29 Car* fl. r. 3. 

{fi) a LJ% Rajmrn 1376. 
(f) I A 7 r- 199 . 

(^) a U. Rajmn 154a. 


((*) I&td. 1484. 

if) 

( g ) 519.//. X7« 


a gen- 
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n general demurrer, have cotiloi tiled to the earlier 
CBBCs, though the objection takbii, in truth, only went 
to the liirin. In Jitnuhlt v. IJur^ons (a) tlie Couit of 
King’s Bench held that by tins >.itiitc an averment of 
retjiicst might be diupcnseil witb,' ^iiid that the Court 
should give judgment according to the very right of the 
cnu<«e, by the Old of wliicli right this C’oiiit iiiii^ also 
nllirni the present judgment fui the Plniiitiir. 


i8id. 



BvEitAiin 


•V. 

PAlIIt'ON. 


Nolan, in reply. The niitlioiity of IJtnMi it/gi’t the 
author of Sfujthenl's 'I'oucfi^iom, is of great weight. 
The case of ’I'lie King \. Jtegt\{b), where the 

cfFcctof the vvoids ** dul^ elected” uiulerweiiL much dis¬ 
cussion, and it was held that they did nut supjilj. the jilace 
of an allegation of the circumstances of the eleition, 
disposes of the arguiiieiiL raised on tlie woids dul^,” 
and “ 111 due niarnier ” but, secondly, it tlie word 
“ duly,” standing by itself, would sufliie, ji’l the 
Plaintiff liiiiiself esplains what lie llieieby iiiciiiis, by 
adding the words “ iti vvi itiiig,”> and thereby impliedly 
e\cluding fioin the awaid the cli.iiactei of being uiidei 
the aibitrntor’s Iiaiul. in ioiii ol iJie oases cited the 
fact how the awaid is made no otherwise appeals 
than on the pleadings. 'Fhc case in i Jlo. Ah 225 , is 
distinct fiom Tliiiiie v. 'I'huiu', and |s Uieiem Liletl. 
Wherever a special authority is cieated, those who give 
it, have die right to annex to it their own tciiiis, and ii 
compliance with them is matter of substance,^ and must 
be shew n in. pleading. ® 

f'nt arh\ luif 

On diis day Giuks C. J. dehverexi the opiniuii ot 
the Court, that the Plaiiitlll in ciioj was entitled ii. 
reverse the jiidgmciil, so far rs it lespccted the Him 
count; but that the Dcfeiidaiit in citor was oiilitled (i> 
maintain bis judgment on the Ust count. 

(a) 10 £as/,3S9 (t) i JOeuj. 
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Cr].swi.lT[. V. Packiiam. 


After ]udg* 
ment for ilie 
FlaintifT on de- 


^^}JE declaration contained three special counts, and 
the inoni^ countfii. The DcFi'iidaiiL demurred. 


muner without alleging that the said dcdarution and the inatlcrs thcrc- 
argument) and jjj toiitiiincd were not «iufficient in law. The Plaintid* 

MtieFal ila~ 

mages assessed, in demurrer, averring that the declaiation and 

the Court will llic iiiuttcn therein contained were bii/Iiciciit. 'I here 


lo**^ ”” atgunienl, and the judgment was entered gciicf- 

move in arrest that tlie tleclarution was suflicicnt. A writ of in- 


of judgment 
on the ground 
that the da- 


(|uiiy was aftorwfirds cKcciited, evidence was j^ivcii upon 
the sjiccial cuuiil^, and general claiikafri^s ncrc round 


mages appear 
to be parti/ 
given upon a 
count winch 
cannot be sus¬ 
tained, because 
the Defendant 
had the oppor¬ 
tunity of ex- 
cepuDg to that 
count on de¬ 
murrer. 


llci/wfjod Seijt. luul on it loriiicr day obliniicd #1 inle 
nw to arrest the jiid^jncjit in tins cuse on certain ob¬ 
jections to the special cuuiitb. 

licsl »SerjU ill bliewiii^ cause, took n pichminaiy oli- 
jcxtioii, tliat uccoidiiig lo the case of Hdtui^ds v. 
JIlwU{a\ no niotiun in atricst oi jiidgmeiit can be cn- 
tcrULiiied iiitei jiidgineiil on demurrer. 


//e;^t( 7 acyd 111 snppuit ol his rule. The case cited is 
good law, but the reason does not extend to the present 
case, 'riu' reasoi) is, that no one sJinll be heard to tcU 
the Coiiil that the jiidgmi'iit they ha\c given on mature 
dehberulioij is wrong, luilcss tliey do iL tliroiigh die so¬ 
lemnities of n court of crroi fftut tins motion being made 
after a writ ol inquiry exccutcxi, but before final judg¬ 
ment, IS not attended witli that incoiivcnicjice; and the 
objection on which the mol ion is grounded could not 
have been taken advantage of in tiny etirlicr ttage of the 
piocecdiugs, for it is this; the declaration containing 
ceriaiiL counts which were good, and certain which were 


(<») X Strm 4a6- 


bad, 
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hadf the jury have nMScsscil genei.il ilainages, toi wJiicIi 
all entire jiidgnicjit cannot be fi»itp|iottetl Ihit !l loithl 
not be foreseen before the writ «>1 inqiiiiy e\.eculcLl, that 
the jury would not assess bcpuialL daij]<igL*s on the giKnl 
countb alone, instead ol u'lSessiiig, as tlic} have lien' 
done, general damages iqion all the counts ihcrctbre 
the Dctciulunt could iiotbouncT ulyixt. 


1816. 



Cni-swELtr 


Vm 

Packham. 


By 77ic ('oiutB 'riie dncti me ol tliiit case ot AViciTidA 
V. Stunt IB, that wheie the 1>efeMtl.int inighl, on arguing 
the demurrer, havenvadixl liiiiiscif ol the e 2 cce]ilioii, lie 
shall nut attenvards move ni aiii'st ol jiidgnierit. The 
Defendant iiiiglit have tuki^n this exce|iUuji 3 lu sub- 
stanw, on the <leniiiiicr, loi he iiught have objected to 
the vitious counts, and Jiavjug obtained juilgineiit on 
them, no ilaniagcs louJd evci have lx!eti assessed thereon. 
And he lb not without lemedy b^ 'nritofcrior It is 
more caiiveiiieiit to ailheie to that piactice, than to in¬ 
dulge the Deleiidnnt iv itli relirt non on motion. Though 
T am aware of tiic new view in \\?iich the objection pre¬ 
sents Itself, namciv, Unit judgment cannot be with pro- 
pi lety entered lor these general damages, it is moi< 
convciuciU to compel parties to come in tlie hrbl la- 
ataiiccnith e\eiy objection. 


Rule dibchai^ed 
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Maj i.'i. Fox, Demandant ;*BEMnow’, Tenant; Earl 

Gower aird Others, Vouchees. 


Tlie Court will J-jElTlVOOIi Serjt. niov'CH .1 to uincnil the warriint of 
riot amend a attorney in tins case, by adtliniT .ittei tin* woids to 

tomey. Iieraubc gain und lose in a pica ot Itiiid,” the words against 


It IS Uic act of jiichai d Fox.” 
the party. 


The Court 
willf on the last 
day of terni^ 
receive no mo¬ 
tion eitlier fur 
amending ur 
for passing re- 
rovcncs. 


But Mcrf pcremptoiily iclusctl^ ns they before had 
frecpicntly clone, to aineiicl n w'nrrant of attorney, which 
was the act cif the puity if the wairnnt of attorney 
liad the desired oliec't without aniciidinent, the ainend- 
ineiit was unnccessnry , if the nmcndiiiciit would alter 
tht‘ effect ol the act of ihc party, the Court ought not 


to allow jt« 


Ileif^Siooil then placed that it might [lu&s withoul 
nmcridiiicnt, jt appeal utg by the p^tcapr^ uigrosscd at 
tlie head of the waiiantof atturne^, that the plea of land 
Ml which the attorney was fo he constituted, was be¬ 
tween Jiickaitl loi and JSej 3 i/jo:i\ («) 

But i/ie Coiiit peisistcd m adhering to then rule ol 
not entertaining 011 the last day of tcini motions winch 
icH]uircd such minute and cntical attention as those 
winch relate to recoveries, and refused the application. 

(a) Forjiert Demandant, &c. a/zief vi. 373. 


END OF S^STEE TEEM* 
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INDEX 

OF THE 

PRINCIPAL MATTER^ 

CONTAINED IN THIS VOLUME. 


ABATEMENT. 


j VV7HERE B De&ndaat sued 
ww by a wrong name, omits to 
plead in alntement, and siifera the 
Plainuff to proceed to judgment, 
thoi^h he aerer has appeare d to 
the wroi^name, this court vill not 
iaterlbre to aet ande thepmeaed* 
ings. Smiti r. Patten. Page 115 
2. If a plea commenc i iig in abate*' 
meat ehear matter m bar, and con¬ 
clude hi dbatameht, it is a plea in 
dutement, not in bar. tS7 

S. And the Defendant cannot, by eny 
electioB subse^neat to the dna of 
plea pleaded, cimrert It to a plea 
in bar. t&. 

4. A plea in abatement thftt the De- 

VOL. VI. 


fendant jointly with 16 othen con« 
tracted, imports that the Defend¬ 
ant jointly with 16 othara, and with 
no more, contracted. Page 587 

5. And if there were more joint cm^ 
tiactme than seventeen, die plea is 
disproved. Godson v. Good. i£. 

abstract. 

See Tits,x. 

ACCEPTANCE, 

See BuLa of Excbahou. 

ACTION UPON THE CASE, 

i(iufsiaAjnMSiaiUT,lS. PLaAnaa, 
IV. 4. 

1. Savanl tort feascws who unite in 
en injurimia aet, may be sued each 
one singly. 29 

U 11 3. One 



ACTION, dc. 


hS* 

2 . One who in the exercise of a public 
function, destitute of emolument, 
^ which he is compellable to executej 

acting without malice, and accord¬ 
ing to his best skill and diligence, 
and obtaining the best information 
he can, does an act which occa¬ 
sions consequential damage to a 
subject, JH not liable to an action 
for such damage. 29 

S. The trustees of a turnpike road, 
empowered to make watercourses 
to prevent the road from being 
overflowed, directed their surveyor 
to present a plan for carrying off 
the water of an adjacent brook: 
he recommended, and on that re¬ 
commendation they adopted, and 
caused him to make, a wide chan¬ 
nel from the road, gradually nar¬ 
rowing, and conducting the water 
into the ordinary fence ditches of, 
the Plaintiff's land. which were m- 
■ufficient to discharge it, and his 
land was consequently overflowed. 
Held that no action lay against the 
chairman of tlie trustees who 
signed the order for cutting the 
trench. Sutton v. Clarke^ 29 

ACTION, LIMITATION OF. 

1 . If a statute directs that, an action 
shall be commenced within six 
months after the matter or thing 
for which such action shall be 
brought, and lu consequence of the 
cutting of a trench, a fiill of rain 
causes the Flaintiff'a land to be 
r overflowed, firsts within six months, 
and again, after mx months from 
cutting the trench, whether the 
action must be brought within six 


AFnOAVIT, &c. 

months from the cutting of tlie 
trench, or within six months from 
fthe perception of the first prejudi¬ 
cial effect, or whether it may be 
brought within six monthe from the 
lost injury, qumre. Sutton v. Clarke^ 
* Page 119 

2. A etatement by a debtor made to 
an executor that the testator al¬ 
ways promised not to press the 
Defendant for a debt, is not evi¬ 
dence to- prove a promise made to 
the testator to pay within six years. 
Ward V. Hunter, 211 

ACCOUNT, 

See Payment. Insurance, IJ. 2 

ADMINISTRATOR, 

See Executor. 

AFHDAVIT, 

And see Awituatiou, Practice,!. 

1 - It IB not neceasarythat an affidavit 
made by the Defendants the cause, 
stating hw abode and styling him 
Defendant, should also contain the 
addition of his degree. Anonfpnms, 

73 

2 . In an action against two, not bail¬ 
able, one Defendant may before 
declaration well style bis affidavits 
in'Ii cause of A, against A who 
is sued wkh Maekennie v, 
Martin, ggg 

AFFIDAVIT TO HOLD TO 
BAIL, 

And see Insolvent, 5. 

1 . An affidavit to hold to bail on pro- 
nussoty notes, must state that the 

Defendgpt 



ALIEN ENEMY. 


AMENDMENT. 6S4 


D^endant » indebted ** to the 
Plaintifl;” Balii v. Bailey* Pa£€2S 
The Court will not discharge the 
Defendant out of cu^dy on a di 
feet in the affidavit to hold to bad* 
after he lias given bail to the she¬ 
riff^ and bail to the octioHi which 
Itut have rendered liim. Shatomm 
V. IVhaUey, 185 

3. An affidavit to hold to body stating 
that tlie Defendant is indebted to 
tlie Plaintifiy ibr goods sold and de¬ 
livered to thcDefeadantp nojt saying 
** by the Plaintiff,'* is bod. Fenton 
V. Ellu. 192 

A supplemental affidavit to hold to 
bail not allowed. tb 

5, An affidavit to hold to bail for the 
** hire of carriages hired to the de¬ 
fendant,” and for work and labour 
done for the defendant," not add¬ 
ing at his request, held sufficient. 
Broton v. Gamier. SS9 

li. Affidavit to hold to bail, stating 
tliat the Defendant is indebted to 
the Plaintiff os indorsee on a bill 
drawn by a stranger, is insufficient 
Humphries V- 

AGJ^EEMENTy 

See Goods, Contbagt for Sale of. 
Lbssob AVD LbsseEp 1. Stahps. 
TiTLRf* Vendor anp Vrhdee. 

ALIEN ENEMY. 

1 . An alien, to whom a bill of ex¬ 
change, drawn on England by a 
Brihsh aulqect detained ppaoner in 
France during war, payable to an- 
ptherBr&'a&subjectdetwed there, 
is there indorsed by the latter, may 
on it in this country after the 


return of peace. Antoine v. ilfor- 
^ead* Page 291 

2. It IS no defence to on action on a 
bill of exchange, that the Plaintiff 
sues in trust for an alien enemy. 
Dnuiuz V. Morshead. S32 

AMBIGUITY (LATENT), 

See Evidence, 1L 1; 

amendment of fines and 

RECOVERIES, 

See Fines and Rscoverils, Amend¬ 
ment or. 

AMENDMENT. 

1. The Court will not altcr'thc me¬ 
morandum of a declaration in a 
penal action at the mere instance of 
the plaintiil^ without a reason shewn. 
Woodrqffe q.t. v. William. J9 

2. The Court will not amend, to the 

prejudice of an ex«>cutor, a judg¬ 
ment which two terms since passed 
for him on demurrer. Pnnee v, 
fiicholson. iS 

3. The Court cannot amend a deed. 

Steel,Dentandants Clennel, Tenant^ 
Benn, Vouchee. 14r5 

4. The count in partition, writ to the 

sheriff, and his return, amended by 
striking out words of limitation In 
tail, where the title stated on the 
count shewed an estate in fee. 
Baier v. Daniel. 199 

5. Where the Court, on demurrer, 
gives leave to amend by stating par¬ 
ticularly that which before was 
stated too generally, the Flalntiff 
may add new counts, though more 
than two terms have elapsed from 
the commencement of the suit, if 

U u 2 they 



AMENDMENT. 


ANNUITY, 


<>3f» 


they contain no new cauee of action, 
but only vanoua apecificationa of the 
iriatter which the Court permitted 
to be more particularly etated 
Brawn v. Crump. Pn^ 300 

6 . In an action by the aiBigneea of a 

bankrupt for a rescue, the Plaintifls 
were permitted, after two teims, to 
amend the dedaration, which stated 
the wrong to be done to themselves 
by atating the wrong to be done to 
the provisional assignees. Firm v. 
Cooper. S58 

7. The Court will not permit a Plain¬ 

tiff to amend by changing the venue 
without reasonable ground. Apia 
V. Button. 4/08 

8. Tlie Court will not amend a war¬ 
rant of attorney, because it is the 
deed of the parly. ForsteryBenumd- 
ant. 373. S.P.FoXy Demandant i 
Eari Gotver, Vouchee. 

632, (misprinted 652) 

9. An amendment of the Plaintiff’s 
decitf dtion does not necessarily en¬ 
title the Defendant to plead de novo, 
but only where the amendment ni¬ 
ters the state of the Defendant's 
case. Woodrqffe v. Watton. 400 

10. The statute 7 O. 2. c. 8. is a re¬ 
medial rather than a penal act. 419 

11. Where the Plaintifls had com¬ 
menced an action of astaa^uif for 
money had and reedVed, to tacover 
bock differences paid on stock¬ 
jobbing contracts, and hod filed a 
bdl of discovery, to which the De¬ 
fendant pleaded that the discovery 
was given by the statute 7 G.'2. e. 8. 
s. 2. in debt only, the Court per¬ 
mitted the Plointiffii, after sis terms 
from the commencement of the 


action, to amend by changing es- 
uAuptit to ddit. Billing v. Flight. 
. t Page 41A 

12. So, where no bill in equity had 
* been filed for e discovery, the Court 

permitted the Flsintiift to amend by 
converting their declaration from 
atsumpsit to debt. v. 

Poeietf. 422 

13. Where the Plaintiff had sued out 
process in debt, and declared in 
case, and thereby discharged the 
bail, the Court rcfiieed to amend 
the dedaration by altering it from 
debt to case, so as to hdd the bail 
still liable. Levett v. KMUwhiie. 

488 

ANNUITY. 

And tee Bond, and Befcrtix. 

1. ,An attorney, grantee of an an¬ 

nuity, preparing the secuntiea, and, 
upon payment of the whole con¬ 
sideration money, retaining his 
charges thereout, one of which is 
for business never done, does not 
thereby necessarily avoid the an¬ 
nuity under 17 G. 3. e. 26. t. 4., 
but it u a question for a jury, 
whether the improper charge was 
made with intent to get back a 
part of the consideration money 
Hurd V. Gir^stone. 8. 

I 

2. The memorial of on annuity stated 
the names of trda witnesses as at¬ 
testing the execution of an annuity 
deed, who also attested the execu- 
tioir of » warradt of attorpey for 
further secoring the armiuty, but 
that fact was not noticed m tfaeme- 
morisl. Held that the namer of 

all 



ANNUITT. 


ARBITRATION. 637 


alt the witnesm were sufficiady 
cftateA Page 124 

9. A memonal of an uinui^ deed 
atated the contiacti and payme.it 
of the prioCi and that for the coeai- 
derationi aforesaidt and for further 
(Hid better lecuring the anuuity, the 
grantw demised toj.r./r. upon 
the trusts in the indenture ex* 
pressed. Held that it sufficiently 
appeared for whom 7\ IF. was a 
trustee. ^ 

4. The memorial of on ahauity needs 
not to state the names of the at- 
tomieri to whom a warrant to con¬ 
fess judgment is given. i4. 

5* If a memorial of an annuity be dc- 
feedve in stotiug one of several se¬ 
curities, eentUcf that tlic particular 
instrument only is void, and not the 
other assurances. Br&ton v. Rose^ 

■6. Where die grantor of an annuity 
had, upon a mistaken claim of the 
grantee, paid a half yearly instal¬ 
ment for half a year sooner than 
the deed required it, held tliat 
this did not a\oid the annuity. 189 
7- A memorial describing an annuity- 
bond as bearing date on or about a 
day named, states the date widi 
sufficient certainty. iZ. 

8 . A memonal of an aunuity-bond 
needy not to state that tlie heirs of 
the obligor ore bound. tb. 

*9. A memorial^of an annuity-deed 
stated a recital in the deed that a 
warrant of attorney and m defea¬ 
zance had been given, which re¬ 
cital ahordy set out the defeasance; 
held that this supplied the place of 
a substantive memorul of die de¬ 


feazance. Jadkiom V. Lord jtfrl- 
stsgtoi and AnoMst* 189 

10. An annuity deed contained a co¬ 
venant by die grantor to insure a 
house charged with the annuity 
and assigned, for better securing tlie 
payment, to a trustee, upon trust 
to mortgage and sell In case die an¬ 
nuity were in arrear 40 days; and 
further, dint if the grantor omitted 
to iriburc, the grantee might insure, 
and that die premiums with utercst 
should be a charge on the premisGB, 
and that the Plaintiff miglit raise 
that money m the some manner as 
he might raise the annuity by virtue 
of the trusts aforesaid. Held that 
a memorial fully noticing the trust 
for raising die arrears, and noticing 
the grantor’s covenant to insure and 
keep insured, and that on defhult 
it should be lawful for die Plaintiff 
to insure and keep insured, as in 
the indenture was mentioned,”’ suf- 
ficicndy stated the name of the 
trustee, and for whom he was trus¬ 
tee. Bleamire v Barfoet* 504 

ARBITRATION. 

And see Insuraxce, 6. 

1 . The Court is not limited by time 

from setting ac»ide an award founded 
on a submission by rule of Court in 
an action pending, where there has 
been a pl^ mistake of the arbotra- 
tor, although the ^iplication be 
not made in the term neat after 
makiDg the award. Ill 

2. But in otdinaiy cases th^ will 
leek to the limitation of time given 

the 'Btat. 9& 10 IK.&AT.aids 
U u 3 as 



63S ARBITRATION. 


ATTESTATION. 


as a rule td guide their discretion 
as to the time of reviewing awards* 
Utters V. Dalkmore, Pog^ HI 
6* Where arbitrators have power to 
bfilatge the time for maUng their 
^ awardi and hare enlarged it, and 
hiade their award in the additional 
tloiej in order to bring the De¬ 
fendant into contempt for non-per¬ 
formance of the awmd, there must 
be an affidavit that the time liaa 
been enlarged, that the award was 
made within the enlarged time, and 
that the Defendant has been per¬ 
sonally served with notice of those 
facts. 251 

4. SsnMe that the affidavit for an at¬ 
tachment for non-performance of 
an award, must, contrary to the 
usual practice, always state the 
tunc of execution of tho award. 
Wohlenberg v. Lagernanm th* 

6. Thougli an arbitrator on a question 
of mixed law and tact has allowed | 
transactions apparently illegal, as 
premiuiDS of insurance on a voyage 
to (in hostile port, the Court will 
not on that account set aside the 
award. tbm 

6. An award that two persons shall 

pay u debt in proportion to the 
ehorcB which they held m a certain 
ship, the ratio of their shares not 
being a subject of dispute, is suffi¬ 
ciently certain. lA 

7. Upon on award to perforai a pur¬ 
chase of land, md pay the price 
upon conveyance of the land by the 
Plaintiff to the Defendant, the De- 
fondant is not in contempt be^re 
tender of a conveyance executed, 
and demand of tho money, and re¬ 


fusal to accept and pay. Siandl^ 
V. ■Heani^on. Poge 561 

8. ^WJiere a submidsion is, “ so that the 
award be in wntmg under the hand 
•of the arbitrator," itmdst be shewn 
in pleadmg that the award is under 
hand, as well as m writing. Eve- 
rard v. Patenonm 

645, pro 625 

ARREST, 

And see Affidavit to hold to 
Bail. Pbactice, IL 

ARREST OF JUDGMENT, 

See JunoMBMT, 6. 

ASSIGNEE OF LEASE, 

See Covenant, S- 

ASSIGNEES OF BANKRUPT, 

r 

See Amendment, 6. Bankedpt, 
III. Insurance, VI. 4. 

ASSUMPSIT, 
Amendment, 10, 11, IS. 

ATTACHME^T, 

See A RBITRATION, 4. BaiJ.BOND, S. 
Pbactice, IV. 6. SHERirp, 4, 5- 

ATTACHMENT, FOREIGN,. 
see FbnsiQN Attachment. 

ATTESTATION. 

1. A power to appoint by deed or 
writing under the donee*, hand and 
seal, and attested by two or more 
credible witnesw., i. ill purBuedby 
a will apparently under "th^ testa- 

tor’s 



ATTESTING WITNESSES. 


AYERAGE GENERAL. 639 


tor’s hand and sea), which seal ai 
attesting witness believes wasaffixed 
before execution and attestation 
if the attestation does not notlre 
the sealing as well as the signiqg. 

Page 402 

3 A defective attestation of the exe¬ 
cution of a power cannot bo sup¬ 
plied by parol evidence of the at¬ 
testing Witness to be given on a 
tiial. Dos V. Pearce. 402 

ATTESTING WITNESSES, 

And tee Annuity. 

'\n executor of a testator possemed 
of real and personal estate cloathed 
With a trust to pay debts, and to 
lay out money for the benefit of 
rhe testator’s children, and with a 
power to sell freehold lands in fee, 
but taking no beneficial iilt^st 
under the will, is a good attesting 
witness to the will. Phrpps v. 
Packer. 220 

ATTORNEY GENER 4L. 

Or«1er of precedency of the Attorney 
and Solicitor General before the 
King’s Seijeants. 424 

ATTORNEY, 

4nd see Annuity and Notice. 

J. The Court will entertain a summary 
jurisdiction over one of ltd officers, 
who IB employed as steward of a 
manor, to make him dehver up 
Court rolls and muniments of bis 
employer. 105 

2. And also, it seems, to make him 

pay over renta received. s6. 

3. An attorney holding over rOnts re-1 


ceived is not compellable to pay 
interest on them, semMe. Ex parte 
Corpus CAriUt College. Page lOS 

4. ’The admission of an attorney who 
hqs omitted ,to take out his certi¬ 
ficate for one whole year after his 
admission is absolutely void, and 
he must bo rc-admittcd before he 
can practise. Ex parte tiichclas. 

408 

fi. The, notice of intention to apply 
for admission os on attorney, re¬ 
quired by the rule of Court Trm, 
term 31 G. 3., must be given during 
the term next immediately pre¬ 
ceding the application. Ex parte 
Bonner. SS5 

ATTORNEY’S BILL, 

And see Annuity, 1. 

A Plaintiff’s attorney, who, at the 
Defendant's request, puts in bail 
for him, and afterwards pays the 
debt and costs, needs not deliver a 
bill a month before he sues for the 
money so advanced. Prothero v. 
Tktimas. 196 

AUCTIONEER. 

See Goons, Contract for Sale 

AVERAGE GENERAL, 

The expenditure of ammunition 
resisting capture by a privateer, 
the damage done to the ship in the 
combat and the cxpence of curing 
the wounded sailors, are not the 
subject of general average by the 
law of England. Taylor and ^Aers 
V. Curtu. ' 608 

AVtR, 


Uu 4 



«40 AVEItMENT. 

averment. 

f 

Upqpi bon4 cooditnmad thfit • col¬ 
lector of p^r-FBU« ehill render 
■n aceount of moniee neecjved, 
after genenl porfonnanco pleuedi 
in awigning a bnach that he did 
not leodnr an account, teaMe Aat 
it ie pecaviBiy to aver that he re- 
c^ved BBoaiee to be accounted 
far. Aerra v« N'hjgAt. ^ 

AWARD, 

Sw AuinATioM. 


B 

BAIL. 

I. ^ the ArreH and iha BaU, 

See PraeHeef I. U. 

II. Pmceedingt agamtt tAe JBaU 

or the Sher^. 

III. Surrettder ^Ihe Prine^oL 

See Affidavit to hoH to Baal. 

IV. Diaeharge ijfeAer Meens, 

IL 

And see Shmot. 

1. If bail i^pve ifhe a;e ejcaepted to 
and have not juat^ed, aftvwards 
fKPcnra theip raco^aanca to be 
pat on 4o W the Court nitt^ at. 
tholMtaiMre of a Plaintiff auing ob; 
the bag bond, eauae the recagaLi 
naonatobatakfiDoflbthatdia J>e>^ 
<RMv>ta qq qrt pcovn that 

cvMeBce the iaane ot emfpen um m 
oddam. L^y.^erdm. 107< 


BAIL BOND. 

2. In an action on a recogniaance of 
ball, the baE nnat be aerved with 
prqeeu four daje befbre the re¬ 
turn of the writ. Maeieaaie v. 
•Martin. P*g^ 9B0 

IV. 

1. The Court will not enenerate the 

bail upon the Defendant having 
become banhrupt and obtained 
hu certifiedte, without givng the 
Plaintiff an eppoituiuty of trying, 
l^an imne, whether the certificate 
were ^ly obtamed. Weoleat v. 
Leicester, 7fi 

2. The Court wdl not on motion 

exonerate bail upon the ground 
that the cause of action for which 
they are bail, is money paid for 
their prindpal, who is a bankrupt, 
by hu sureties, who therefore might 
haVe proved under the commission 
by 491?.S. c.]2I. «.8. Heroes v. 
Matt. S29 

S. Bail to the sheriff are not sureties 
within the statute 490.9. e. 122. 
r.8. ib. 

BAIL BOND. 

And see SnaairF. 

1 . Where, upon a eapiaii returnable 
in Uie Coaamen, Pkas, the sheriff 
made a mandate to the high bailiff 
of the hoDor of Potnfietf to take 
theJQiiB^d^t^ 10 that tl^, sheriff 
mighA have him before bis said 

in five 

iweeka of Bitter, a beil-JlMHid taken 
wiUt.coD^giion. Ar ^ J^efipidants* 

•PP«araijc%]|^i|lii,«|l^9^ty 

, at iPhtfpildar in d^.weekp of 
Bader, wait haU to Scribe an 

appear- 



BANKRUPT. 


BANKRUPT. 


apjwraDM in the Cetiit of King’s 
Bench, therafiire void. RtmdUU 
V. RrM. Pogt 551 

3. A sheriff mnj take a bail bn 
an aMacbmrat out of Chnnceiy. 

569 

9> But he is not compellable to take 
bail dieKon. MorrU v. Haytaard. 

* 6 . 

BANKRUPT. 

I. ty tie Bmkruptey and Com* 
fltiiiioa. 

If. 0 ^the Rtghta and 

Dnties. 

III. Qfthe Bankntp^t Ettafe, 

I. 

1. If a dieriff's officer having airested 

8 Oefiendoat on mesne procea in 
his own house, who is dangerously 
ill, leaves bun there until he is re¬ 
covered in the cuMeify of a fol¬ 
lower not named in the warrant, this 
is sueha legal custody, thatif aoim- 
prisonment, of which this is a part, 
be coutmued for two months, it 
will constitute an act of bankruptcy. 
Stevene v. Jaekmm. 106 

2. A servant of the proprietor of a 

newspaper, subject todismisaal at> 
pleasure^ who daily directs the 
number of copies to be printed, 
purchases the whale impraaskm, 
retafla them, and is paid fiv his 
serricsa getting ls.6d. per ^lire 

on aR that hp ■aDib austaiajsig thp 
losowhidi oeeua Iqr thosn eopies' 
whiri^ raaiaiD unsold/^ a tgrader 
withip the' bankrapt lamai A9S 

3. A news-vender, who finegnented 


Ml 

the Royal Eachaage fin the pur^ 
poae of collectuig intelligence for 
a newspaper, pointed a creditor 
to meet him on dfe B^yal Ex¬ 
change, an^afterwards directed a 
friend, if the creditor inquired (here 
for hun, to sqy he was not there. 
Held that this waa an ** ofberwise 
absenting himself," which cemati- 
tuted an act of bankruptcy whhin* 
the statute 1 Jec. 1. c. 15. t. 8. 

Page 5SS 

So, where he sanv a creditor at the 
theatre, and secreted hfabislf under 
the stage for the purpose of avoid¬ 
ing him. GHkngjham v. Lau^. id. 

. Where a trader made a fraudulent 
assignment of his tavern and stock, 
accompanied with posseasioD, and 
changed his resUence fnmi JFett^ 
matter to Pc^dtqgfoa, and a com¬ 
mission of bankrupt hoviiig issued 
against him, the assignee brought 
trespass against the messenger ibr 
taking pessesrion of the tavern and 
goods. Held^ 1. that, however 
firaudulent the deed os agsinse cre¬ 
ditors, yet, unless an act of baak- 
ruptcy was proved: to enstaiii the 
commisrion, the nwigWii might Se- 
cover on her possession; 3. that 
It oug^t to be left tna Jury whether 
the ^trader’s change at malienBe 
waa a dt|iaztiug fhun his dwelling- 
house with int^taddly his ere- 
diton. TsMigt.V'ngAf* 540 

U. 

5. Bai5, IV. 

, 1, A i IfiavgAii^t, y. Ft.sao- 
iyo,l. 

IIL 


• a 



BAKllATUr. 


BILLS OF EXCHANGE 


642 

III. 

And see Evidence, IL 10. Monev 

HAD AND BECElVEDj 2. VeMDOR 
flfi^ Vendee, !■ 

1. Whether the asw^ees of a bank¬ 

rupt con sue in tort for a tort com¬ 
mitted against the 'estate of sthc 
provision^ assignees, fiuere. I^reen 
T- Cooper* 358 

2. Where a person produces not^ 

issued by bankers since'become 
bankrupts, and proves tliat pay¬ 
ments were made to himself to that 
amount in notes of that bank shortly 
before the bankruptcy, that is evi¬ 
dence to be left to a jury, whether 
he did not hold these identical notes 
at the tune of the bankruptcy. 
Moore v. Wrights 517 

S. Where the Plomtifl^ in an action 
against a bankrupt, makes his elec¬ 
tion to proceed under the commis¬ 
sion, the Defendant is entitled to 
have some entry or suggestion, re¬ 
cording the eleotion, put on the 
record. Kemp v. PMen 549 

- BAERATEY. 

Bee Insurance, IIL 4. 

BENEFICE. 

See CiiBROY. 

BILL, DELIVERY OF, 

Bee Attorney's Biel. 

BILLS OF EXCHANGE, 

And eee Aevidavit to hold to 
Bail. Evidence, 11.10. 

1, The Defendants took a bill ac- 

12 


cepted payable at the Plaintiffs', 
who were die d^ees' bonkers, 
and indorsed it to theif, die De- 

'fendants* agents, toirhoiildie Plain- 

, bits paid it when due, an4 seven 
days after sentites their voucher to 
the drawee, wfaoapprized them that 
die acceptance was forged. Held 
by three, against Chambre J., that 
the PlointiK could not recover 
from the DefendantB the amount 
which they had thus paid them on 
the forged acceptance. fynUh and 
Where v. Mercer and Another* 

P&ge 97 

2. An alien, to whom a bill of ex¬ 

change, drawn on En^nd by a 
Brtitsh subject detained prisoner 
in France durmg war, payable to 
another Brttmh subject detained 
there, 16 there indorsed by the lat¬ 
ter, may sue on it m this country 
after the return of peace. Ani 0 me 
V. Morehead* 237 

3. The payee of a bill of exchange 

presented it for acceptance, which 
was refused: the payee did not 
give notice to the drawer, and in¬ 
dorsed over the bill, without no¬ 
tice of the refusal to accept. The 
indorsee being again refused ac¬ 
ceptance, held, that the indorsee 
might still reeover on the bill 
against the drawer, notwithstand- 
the laches of the payee. By three 
against Chambre J. O'Kerfe v. 
Dana. 305 

4. It is no defence to an action on a 
bill of exchange, that the Plaintiff 
sues in firust for an alien enemy. 
Dauhtn v. Moreheadf Bait. 332 


BOND 





CHARITABLE USES. 648 


BOND, 

jltid ae Averment. Pleametg, 
IV. f. 

1. In debt on bond given to the ob- 
bgee, GonditioDed for payment of 
an annual sum to the wife of the 
obligor, a breach assigned m non¬ 
payment of the lumual sum to the 
obligee is ill. Lunn v. Payne* 

Page 140 

2. Upon bond Londitioncd that a tol- 
lector of poor-rates shall render 
an account of monies received, 
after general performance pleaded, 
in assigning u breach that*hc did 
not render an account, sembkf that 
It is necessary to aver that he re¬ 
ceived monies to be accounted for. 
Serra and Others v. Wright* 

BROKER, 

See Iksurance, VI. Auctionuee, 1 
Goods, co^rmACT for sale dv. 

BULLION, 

See Freight, 7- Ship. 


c 

caNal company. 

A canal act gave a higher tonnage 
lor light godds than for heavy 
goods. If a jury find that certain 
goods were heavy goods when the 
act passed, ten years' subsequent 
consent of the country “to consider 
the same qiecies as light goods, 
will not entitle the canal company 


to demand for these the toll on 
hght goods. Stt^rdAire and 
Worcedmhsre Canal Company v. 
Trent and Mersey Canal Company* 

Page 151 

CARRIER, 

See Fheight, 7. Ship, 5. Work 
AND Labour, 1. 

€ASKSj —observed on, ^esttoned, ex- 
jdatued, or over-ruled. 

Allingham v. Flower, (2 Bos. A 
Pull. 246.) 556 

Blokey v. Porter, (ante, 1. 386.) .304 

Bowen V, Ashley, (1 New Rep. 274.) 

I 175 

Law V. Ibbotson, (5 Burr. 2722.) 200 

PriLC V. Neal, (S Burr. 1954. and 
1 Bl. 300.) 84 

Roberts v. Read, (16 East, 216.) 

40. n. 

Scliimmcll o. LouBada,;(4 Taunt.695.) 

90 

CERTIFICATE, 

H 

See Clergy. 

CHANCERY, 

See Bailbond, 2. Nbw Trial, 2. 

CHARITABLE USES. 

1. A grant of lands in trust perpe¬ 
tually to repair, and, if need be, 
rebuild a vault and tomb 

on the land, and permit the «».»«. 
to be used as a family vault for the 
donor and her family, la not a 
charitable use within the statute 
9 G.2. C.S6. 359 

2. If dierebe in a deed onelimitation 
to an use which is a 



6 H CHARTEA party. 


CLERGY. 


'' lue within thti statute 9 G.2. e. 96.. 
that statute does not therefore 
amd other limitattons in the same 
deed, which are not within the act. 
2>oe dan, 2'kampaon t. POeher. 

Page 359 

CHARTER-PARTY, 

See Dsed, 4. 

CHURCHWARDENS, 

See Clercv. Mohbt had amd 

RBCBIVUD, 5. 

CLERGY, 

And eee Tithes. 

1. A private act annexed the rectory 
of Urn to the deanery of Wtudsor, 
and recited that the necessary re¬ 
sidence on the deaneiy, and the 
Dean's attendance on her Majesty, 
os Registrar of the Order ^ the 
Garter, would oblige him to be 
often absent from H., and the act 
compelled him to appoint a sti¬ 
pendiary foirate constantly resident 
at H. SemUethat this, without 
more, conforred an excuse for 
< non-residence at H., although in 
the subsequent act, 43 G. 3. c. 84., 
impesing residence on all beneTices 
not therein excepted, this is not 
enumerated as a ground of ex- 
ea^tion or of licence. 48 

9. Where a private act ‘‘ united'* 
and “ annexed” a rectory in. the' 
diocese of O. to a deanery in the 
diocese of and dispensed with 
any presentation to tlie Dean, but 
left institution and induction stiil 
necessary, held, that the licence 
from the Bishop of O. fw non-ie- 

lO 


udence on the rectory was neccs- 
smy, as well os a licence for non- 
rqpidence on the deanery from tlic 
Bisluqi of & Page 48 

9. Where the defendant had first 
ruled the plaintifis to dwconlbiuc 
an action ibr non-residence, on a 
notification of exemption, which 
the plaintifi had agreed to admit, 
and traverse the title, held, thdt 
the defendant might afterwords 
liave another rule to discontinue as 
to the same benefice, if he could 
shew a sufficient ground. WrigAl 

V. I^gge, ib. 

4. It is no ground within stBt. 43 C. 3. 

c.84. s. 19. for u licence of non¬ 
residence upon a benefice in one 
diocese, that a bishop of another 
diocese has hcensed the incum¬ 
bent's noD-readence on a benefice 
within that diocese, because he 
find no houseon that benefice, and 
lived within two miles thereof, and 
did the duty, 52 

5. And a licence granted on that 

ground would not be valid without 
the allowance of the archbishop, 
under a. 20. f^. 

6 . The non residence on one benefice 

under a licence from the diocesan 
thereof^ is not equivalent to actual 
residence thereon, so os to excuse 
the hicuinbent'h non-resideifbc on 
another benefice. ib. 

7. Therefore a bidiop’s reiMSpective 
certificate that he would have 
granted a ficence cd non-rdiictence 
becauoe the incumbiedt was per- 

fonning tbd du^'of aBother birnc- 
fice, i^riiin' two miiiBt whkli he 

lived 1^ licence ftom another dio¬ 
cesan, 



CLERGY. 


COPYHOLD. 6*5 


ceaan, not being allowed by the 
arcbbiahepk u void. 32 

8. Bat u good vith the archbuifuip's 
oeitificatef though the letter tn 
granted after let Jtdy 1814. 
H'njgdt V. 

9. If a cleigyman who hao twalivings 

resides within one of the pacishes, 
wherein there is no house of resi- 
denoc, it is a sufiicieiit residence 
there to exeoipt him, without li^ 
cenoe from the Inshop, from penal. 
tie4 for not residing on his other 
benefice. 198 

10. No licence is necessary for non¬ 
residence in the parsonage-house 
of a parish wherein there is no such 
house. 16. Wynne v. Snuthtft, tb. 

11. A practice had prevailed during 

the incumbency of several vicars, 
that upon the burial of any stranger 
in the parish of H. certain fees 
should be paid, of which the Vicar 
took one moiety, and the church¬ 
wardens the other for the use of 
the poor. The fees were paid to 
the sexton, who paid oyer the 
moieties to the respective parties- 
A new vicar refused to accede to 
this arrangement, he buried several 
strangers, and procured the sexton, 
to whom the fees were paid, to pay 
over the entire fees to himself. 
Held that the churchwardens 
might recover from the v^w one 
nunfty, os money bad and re¬ 
ceived to tbeir use. LiUUetaood 
T. IFs»»iw,.Clark. 377 

COMMISSION, 

See Practice, 3. 


COMMISSION DEL CKEDERE, 
See Imsurancx, VI. 

COMMON RECOVERY, 

See Pises a sir Recoveries, PxACk 
TICE OP PASSISO, Asn FtSEa AMD 

Recoveries, AmenduRnt otJ 
COMPRISE, 

a 

And sef Fises ass Recoverib^ 
Practice of passing, 1. 

Semlie that by tbe grant of landsi in 
a vill, only those lands wi)l pass 
which lie in a viU bearing a difieent 
name from the paskh. C at fa rs / , 

and.liV^ De- 

Jbrdanit, 884 

CONSIGNOR AND CQNSIG- 

NEE. 

&e Freight. IsauRAscp. Plbaek 
ING, IV. 3. 

CONTEMPT, 

See Arbitration. BAiLBomf, 3. 

CONVEYANCE, 

See Deer. Pawnee. 

CONVOY, 

See Insurance, I. 8. 

COPY, 

See Fine, Practice ot PASSiifo, 3. 
Deed, 4. 

COPYHOLD. 

And'eee Steward. 

Here is no general custom fW ‘oU 
copyholds. Everest v. Gl^. 425 

CORI^ 



646 COVENANT. 

CORPORATION, 

See Deed, 5. 

COSTS, 

See laapLvsvT. Pbactice, VIII. 
JuKiBDicTioN. Judgment. Court 
OF REQUEaTS. 1. • 

COVENANT, 

And aee Freight, Practice, V. 3. 
1 . The leasee of a public house cove* 
nanted to buy of the lessor all the 
' melt he should brew into ale or 
beer, or otherwise use therein; and 
the lessor covenanted to deliver on 
request sufficient good, well dried, 
marketable malt, for the use of the 
Defendant in tlic demised prenuses, 
and that at a market price, but if 
the Plaintiff should neglect sq to 
do, the Defendant might purchase 
of any others. In an action for 
buying malt of others, a plea that 
the Plaintiff for a long time would 
not deliver good malt, but delivered 
divers quantities of' bad molt, 
whereby the Defendant was in 
danger of losing his custom, and 
therefore bought melt pf others, 
was held ill on demurrer. Weaeer 
V. Setnont. Page 1S4 

2 . A lessor possessed of conaiderable 
frediold and leasehold property 
lying together, covenant^ m a 
lease of parcel, that if he, fais heirs 
or asaigiis, should, during the tenn 
have any advantageous irifer for the 
disposing of a certain adjoining 
frecihold pared, he, the lessor, his 
hdn or assigns, ahould not di^oae 
of the same without previously 
making an offer of that parc^ to 


COURT'OF REQUESTS. 

the lessee, his executors, admini- 
siratoiB, or assigns, at five per cm/. 
Jeps than that offer. The lessor 
sold his entire property, induding 
* the demised land and flie adjoining 
parcel, for an entire consideration, 
in one entire contract, without 
offering the pared to the cove¬ 
nantee. Held that this was no 
breach of the covenant. Page 224 
S. tleld that the covenant did not 
enure to the asaignee of the lease, 
though named, CaUtnson v. Lett- 
som, ib. 

4. A covenant not to sue one of two 
joint debtors does not iqierate as a 
release to the other. Hudan 
v. Eyre. 280 

COURT, 

See Witness, 4. Bailbond, 1. 

COURT OF COMMON PLE^S, 
See Penal Action, ^ 

COURT OF CHANCERY, 

See Sheriff, 4. 

COURT OF REQUESTS, 

See Jurisdiction. 

Although the sum for which a 
Plainti^ subject to the junadiotion 
of the Xondon Court of Requests, 
sues in a Court at W^mmtteir, 
exceed 61., yet if he recover a 
less sum than Si. he in subject to 
double costs by the statute 39 A 
44) G. Sm e. 104h e. 12. Vennger v. 

WEWy, 452 



DEBT. 


DEED. 
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D 

DAMAGES, ' ' 

See Actioh upow the Cabs. Aha 
FHEiaHT, 

DEATHS. 514, 5X5.517. 

DEBT, 

And see Amendment ahd Ar'bi- 

TBATrON. 

A creditor receiving money without 
any speciAc appropriation by the 
debtor, may ascribe it to the pay¬ 
ment of a prior and purely equit¬ 
able debt, and aue him at law for 
a aubaequent legal debt. Bosan- 

' guet V. Wray. 597 

DECEIT. 

See Pleader, III. 6. IV. 4. 

* 

DEED, 

And see Pawmer, I. 2. Variance, 

1 , 2 . 

1 . The Court cannot amend a deed. 
Sted, JJemandant. 145 

3. Inapection refused to Plaintiff in 
replevm of a deed to which he 
WBB no party, aaaigung to the 
avowapt the rercnon of the de- 
nused premisea. Breum v. Rose. 

28S 

3. SemUe that by the grant of lands 

m a vill, only those lands will pass 
which keinanllbeanngadifereat 
name from the parub. Qdimlf 
IVasntfiffl 285 

4. Where two porta of an mdentore 
of charter-p^y were supposed to 


have been interchongeidily exe¬ 
cuted, and the part of which the 
master of the cliartered vessel had 
the custody, was lost at sea with 
the ship, the Court would not 
compel tlie charterer, being sued 
thereon, to grant inspection and a 
copy of the other port, for the 
purpose of the Plaintiff’s declaring 
wkli certamty. Street v. Browne. 

Page 902 

5- A corporation named ** The War- 
dein and Poore of the Hospitall of 
the Hobe Tnuttie in Croydon, of 
the Foundation of John Whitegfft, 
Archbishop of Qanterbvry" con¬ 
veyed land under the land-tax 
redemption acts by the name of 
the “ Wardem and Poore of the 
Hospitall of the HtAse TrmUse in 
Croydon." The purchaser paid the 
vendors tlie purchase-money m dis¬ 
charge of the costs of sales of other 
lands mode by the vendors for the 
redemption of the land-tax. Held, 
1. that tlic variance m their name 
was not niateriol{ 2, that they 
might raise money by a latter sale 
for the costs of former sales; 
3. that at all events this was a 
mistake or inadvertence cured by 
the statute 54 G.S. e. 173. «. 12. 
Croydon Homital v. Farley. 467 

6. Lands “ in tne occupation of A. B. 
and C." intended of the several 
occupations of A. B, and C. 
Morgan y. Edwtrds. 394 

DEFENDANT, 

See Action upon ran Case. Ann 
Practice, II. 


DEMUR- 
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DEVISE. 


DEVISE. 


DEMURREB, 

See JuDCMSNT, LiMLt FBACT(GE|> 
IV. 

DEVISE. 

WUmtEttatefaseeefy vkat Wordt. 
1. Devise to mj wife A. all my 
real and pevsond estate, she^rst 
.payibg mjr just debts and funeral 
expences; and after her decease 
to the heici of her body, shore and 
share alike if more than dne, and 
in defhult of issue, to be lawfully 
begotMh by me, to be at her own 
disposal: Aero being children of 
Ae testator and his wife, held 
Aat the wife took only an estate 
for life, wiA remainder to all the 
children as tenants in common in 
fee. GitUon and Otderr ▼. Hatoard 
and Othen. Page 94 

2, Detise df a fee-simple estate cx- 
pectaM on Ae decease of B. to 
trustees-and Am exeenton, to re¬ 
ceive and iqipfy Ae rants to Ae 
maintenance and adroncement of 
BiK of Ae te seai to r'a duldren tdl 
the youngest was twenty-one, and 
than to his said sue children and 
Ae survivors and survivor of Aem, 
their heirs and assigns fiir ever, 
as tenants in coBuaen. Hdd Aat 
■n such devisees as survived Ae 
testator took on • Us deeease a 
vested estate in fed-in common. 
Edatarde v. SgeUm, SIS 

S. Devise to H- mybirdflMtfe eon, 
to hold to him and his MAa, and 
m my brother and hia son 
Aould Ua^pettlo die having no 
issue of either of Aeit bodias^ 
Aen to J. Clerk and Ms bars. 
*niiB is not a defeasible fee'Shnple I 


in Ii,S. Ae sm^ wiA an exe- 
outoiy devise over, but au estate 

S6S 

^ wheAer a dovisea in leraainder 
. oan maintain a writ of intnuiai, A. 

5. Or a writ to be fmaed on the 

statute td JVestmtneter Ae Ed in 
Ae nature of a writ of iatnision, 
fuare. ib. 

6. Devise in fee, wiA an execetor^ 

devise over, whether Ae fine ot 
the devisee in fee Aall bar the 
executory devise ever, gaeere. 
Ramtify V, Janmt, i6. 

7. Devuc of all testator’s free hnA 
at C. or dr. to E. hia wife fer life, 
and after her decease to hia son 
I. P. aod his heirs for ever ; if it 
Aould happen that his tan I. 
should Ae unposseat of Aem or 
wiAout heirs, the testator gave 
Aem to his dau^ter S. P,' mJ 
lier heirs. Held Aat 7. P. took 
on estate toil, remainder to his 
sister 5. Doe v. Bluet. 465 

8. Devise of all Ae testator’s free¬ 
hold lands, tenements, tyAes, bere- 
Ataments, and prenuses in the 
poriA of P. to trustees for 1000 
years, in trust to raise SOOL; and, 
Bufajdet to that term, he devised 
all Ms sud freehold land^ Ae. to 
Ae testator’s wife fer her natural 
life, sans waste; remaiDder to his 
Sd SOD T. A. for life, sans waste; 
remalndtar to truMeea to Apport 
co nA i g en U remehuten; remainder 
to Ae fine mid‘other suae of £ if. 
hi tail nudOT Tomaunfek to the Sd 

‘ ond other after-born aohr df Ae 
feMiliiA (etoiept'Ui'«klsMent)m 
MB ; snl'if Aeteeteterwhould 

hare 



DEVISE. 


ELEOIT. 


Itavc no third aon, or nben his son 
T* A^f oi any of lus sons except 
//. Urn A; should succeed to f cci^ 
tain estate entailed on T, Am by a. 
unclc^ the testator devjsed lus stfid 
freehold estate in the parish of B. 
to his daughters F aiuH', and any 
otlier daughters he might thereafter 
have, to tale as tenants in common. 
Held that the daughters took a fee. 
Uthwafi Vm Bryant ^^7 

9. The wonl estate, used iii the 
operative clause of a will, altliough 
referring to locality, conveys a Icc- 
aimple, unless there is in the will 
other matter to control tliiu 
signification. Randall TuchinM 

410 

10 . Devise to T (7. of tarioushouscs, 
described hj situation, abuttals, 
dimensions, and occupiers, all 
whicli estates, being copy hold of 
thfi manor of f., 1 devise to T. C 
tor lite, and after his decease, to 
Ins son Mm C-" Devise to Mm B 
of various other houses and pre¬ 
mises Bioidarly described, including 
the While Bear pnblic-liouse, and 
abutting on the copyhold estate 
before given, “ all winch suid 
estates being cop} hold of the 
manor of if., I devise to Mm Pm 
for life, and after her decease, to 
her son Af. P., and I order that so 
long OB Wm Pm shall choose to live 
in tlie public-house and keep the 
same in good repair, he shall not 
be cliargcd more than his present 
rent. And I devise to itf. P., the 
son, all my freehold cstati, siluate,i 
Ac. And l-bequeath to S. G. on^ 
Hm bis wife, and |he survivor, the 

VOLm VI. * 


sum of Ssm per week out of the 
estates bequeathed to ilf. P. end 
M. Pm** Held that Af. P. the son 
took an estate in fee in the copy- 
hold, RandaU v. Tuchinm 

Page 410 

DEVISEE, 

See Devise, 4, 5m 

* 

E 

EJECTMENT, 

See Drvrsp. 

ELEGIT- 

Semhie that tenant in elegtt may eniat 
by virtue ot the wnt of rlegU 
uitliout a prior judgment in cject- 
nicii t Rogci s V. Pilche} . 202 

ENEMY, 

Sic Aliev Evemv. 

EQUITY, 

See P ^TMrN i* New Trial, 2. 

ERROR, 

And see Infant. Interest or 
Monfy. Judgment, fi. 

The Court gave interesr on affirm¬ 
ance 111 error of a judgment ^ for 
tlie proceeds of stock fraudulently 
sold out by, one holding a power 
of attorney to sell. Mitddt v. 
Mimhenrn 117 

ESCAPE, 

See SuRRirr. 

X X ESCROW, 
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ESCROW, 

See Pawnee. 

EVIDENCE, 

I. OftheCon^tetmcyofthglVu- 
. nesses. 

Jl. O/ the Evidence of partiaelar 
Facts or Averments. 

III. Seconcbty Evidence, when ad- 
mtssthie. 

I. 

See Judgment. Will 

II . 

And see Attesting Witnesses. 
Insubance, Ill. 5. Pleading, 
HI. 

1 . D. and W. being general partners 

under the firm of D. and Cb., and 
Dm and Co. taking a share with 
three others in a particular adven¬ 
ture, wliich D. and Co. manage, 
and insure for tlie account of D. 
and Co., it is a latent ambiguity, 
to be esplained by evidence, whe¬ 
ther the Dm and Co., for whose ac¬ 
count the insurance is made, 
means D. and JV. only, or all who 
are partners of D. in that particu¬ 
lar adventure. Carruthersv. Shed- 
don. Page 14 

2. The allegations in a rule of court 
do not prove the facts alleged. 
Woodro^e q. t. v. WtUtama. 19 

9. In replevin, proof of paynier., of 
rent to the avowant, la prim^ facie 
evidence that he is the owner of the 

■ land. 202 

4. But in a case where the plaintiflh 
did not oiiginally receive the pos- 
seasion of the land from the avow¬ 


ant, It IB competent to the plainlifi* 

to Irebut the title of the avowant, 

by shewing that he paid rent nnder 

circumstances which did not en- 

■ 

' title the avowant to the rent. 

Pojv 902 

5e And such evidence may be given 
on the issue non tenuit modo ei 
Jbrmdn Rogers v. Puchern tbs 

6 a A statement by a debtor made to 
an executory that the testator al¬ 
ways promised not to press the -de¬ 
fendant for a debt, is not evidence 
to prove a promise to pay made 
to the testator within six years- 
Ward and Wife v. HunUrn 210 
On a warranty of prime singed 
bacon, evidence is not admissible 
of a practice in the bacon trade to 
receive bacon to a certain degree 
tainted os prime singed bacon. 446 

8 . Nor of a practice to preclude the 
purchaser from all remedy, if he 
does not discover and point out 
the defect by an early day. Yates 

V. zbo 

9 . Whcreproclamationaappearcdtobe 

duly indorsed on a tine, but no other 
evidence was given of fheir having 
been mode, Heid, that the pro- 
fdamations were not proved. Doe 
V. Black, 485 

10 - Where a person produces notes 
issued by bankers since become 
bankrupts, and proves that pay¬ 
ments were made to him to that 
amount m notes of that bonk 
shortly before the bankruptcy, that 
is evidence to be left to a jury, 
whethir he did not hold Aese 
Idmitical notea at the tune of the 
bankruptcy. Moore Wright, 517 

III. 
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FINE. 

m. 

AxTtfariHG Witness n. * 

• . 

EXECUTION OF POWER, 
See AXTESTii^o Witnesses. 

EXECUTION, 

See Sheriffs. Practice, VI. 

EXECUTOR AND ADMINIS¬ 
TRATOR, 

See Anendment, 2. Attesting 
Witnesses. Pleading, t. 

EXPORTATION, 

See Insurance, I. S. 


F 

I 

FELONY, 

See PoBOERT. 

FIERI FACIAS, 

See Practicr, VI. 

FINE. 

1 . Dense m fee, with an esecutoiy 
devise over: whether the 6ne of 
the devisee in fee shall bar the 
executory devise over, gueere. 
jRomJfy V. James. Pog^e 269 

2 . The proclematioDs on a fine are 

not proved by production Gf the 
^ograph whereon they are in¬ 
dorsed. Doe Of* tie demur gf 
Hatch V Bluci. 487 


Fines, ac. «6i 

FINES AND RECOVERIES, 
PRACTICE OF PASSING, 

And see Evidence, U. 

11 . The court permitted a fine ear 
concessit to pass, which comprised 
an estate for the lives of two and 
the survivor, and a contingent re¬ 
version m fee in the same tene- 
n|entB, on the failure of issue of the 
conupors. Prtdeaux, Plaintiff's 
Deforciant. Page 21 

2. The prscipe and concord of a 
fine being lost, the Court permitted 
them to be supplied from the copy 
tiiercof, which had been left with 
the clerk of the Chief Justice 
signed by the parties, and the fine 
to be perfected. EUu r. Jotmson. 

231 

8 . Where the vouchee's U’arrant of 
attorney in a recovery, omitted in 
the body of the u arrant to express 
against whom the plea of land was 
brought wherein the attorn^ wee 
made, but by the preecipe engrossed 
at the head of the warrant of attor¬ 
ney It appeared who was the de¬ 
mandant, the Court held that the 
authority must refer to that plea 
described by the precipe, and per¬ 
mitted the recovery to pass. For¬ 
ster, Demandant. S7S 

4. The Court will not on the last day 
of term, receive a motion either 
for ameadmg or for passing fines 
or recoveries. For, Demandant. 

692, perperim pro 6S2 

5. Fine pennitted to pass, where the 
Christian name of one party hod 
been interlined ofier acknowledg¬ 
ment by another party. Ga^ 

X X 2 gpd 



FINES AND RECOVERIES, Stvj 


6S2 


and OiherSf Conusors i Barroufond 
Another^ (kmnstcsm P^c 586 

FINES AND RECOVERIES, 
AMENDMENT OF. 

1 . Where the concord of a flnc^by 
mistake varied in the number of 
messuages from the writ of coven¬ 
ant and praecipe, the Court refused 
to amend it %n fieri and pass it, au 
being the agreement of the parties, 
who were still alive, unless they 
should all re-ucknowlcdge it af¬ 
ter the amendment. Clutierhucl^ 
Platfdiff's Brabanif Deforetani. 1 

2. The Court will not amend a fine 

by so increasing the number of 
acres of the several qualities of 
land therein compnzed, as to com¬ 
prehend the whole of ilie premises 
under each quality. Barframj 
Plaint^I Totone and Another^ 
O^rciants, 58 

S. Hie Court permitted a fine to be | 
amended by the subsequent deed 
declanng the uses. Ronobit and 
Anther v. OrUhar^ 73 

4. The Court cannot amend a deed 

to lead the uses. 145 

5. Where a vouchee had, in his in¬ 
structions Co suffer a recovery, and 
in the deed to lead the u<;e8 pre¬ 
pared ID pursuance thereto, tnis- 
desenbed the parish m which cer¬ 
tain doses were, though they were 
desenbed in the deed with trutli 
and certainty lu four otlier cir¬ 
cumstances,'the Court refused to 
substitute in the recovery the 

* parish in which the lands lay for 
the parish named in the deed and 

lO 


recovery. jS/er/e, Demandant / 
Gannett^ Tenant ; Bonn, Vouchee. 

^ Page 145 

C. 'Fine amended by substituting Oid 
iS. a lieu conus, lor the parish of 
Bm, there being no such parisli. 

162 

7. Tlie Court are not Induced to 

amend fines by the difficulties raised 
by purchasers. Sfietlj/, Pimutiff's 
Mdler and Wife, Deforeianiss 
Johnson, PlauUtffi Same D^or- 
ctanis. 162 

8 . Where a deed to lead tlie uses of 

a recovery conveyed land by a 
minute spccihc clescnptioii, und 
atlervvjrds added a general ilc- 
bcriptioiL of tlie parish, which Wt4S 
incorrect os to a particular parcel, 
and the recovery specified that 
parish only, the Court pernutted 
the parish w herein that parcel lay 
to he added in the recovery. 5»/- 
ncif. Demandant s Hulme, Tenants 
Austen, Vouchee* 171 

9. Fine of a rent-cliarge abieaded bv 
substituting lands out of which it 
issued, ibr tbo preraiecs out of 
whicli the fine erroncoiusly de¬ 
scribed it to issue. Carejf, Plain- 

Ujf 276 

10. Where a fane comprized only 
lands lying in tlie parishes of 5. 
and S*, within a larger district, 
the island ot F*, tlic deed so de- 
scnhing the lands, which were in 
truth witiiin the parisli of F. in the 
same district, tlio Court refused to 
amend the fine by inserting also 
the perish of F* Coiteret, Pbami^. 

285 

11. A fine cannot be amended with¬ 

out 



FINES, &c. FORGERY. (M 


out an affidavit connecting the fine 
ith the deed produced to warrant 
the amendment. Fawcett^ 
iiffi ^ Js! 

12. Wlicrc the partieq Intending* to 
suffer a recovery of the great uthea 
of near 1000 acres of land, suffered 
the recovery only of a portion of 
^tithes issuing out of two closes, 
the Court, with great hesitation, | 
suffered the great titlies of the 
whole to be added to tlic tecovery, 
but refused to strike out the por¬ 
tion. Itoss^ liemandant, 489 

15. TJic Court will not amend a war¬ 

rant of attorney, which is the deed 
of the party. Forsterj Demandaftl; 
Forsicr^ *Fcnant y Darc^ BoUqhj 
V otichce. ^73 

14. Where the vouchee's warrant of 
attorney, in a recovery, omitted in 
the body ot tlie warrant to express 
against whom the pica of land was, 
wherein the attorney was made, 
but it appeared by the prcecipc en¬ 
grossed at the head of tlie warrant 
of attorney who the defendant was, 
the Court held tliat the authority 
must refer to that plea desenbed 
by the pra:cipe, and permitted the 
recovery to pass. tb* 

] 'Jlic Court will not amend a war¬ 
rant of attorney, because it is the 
act of the party. Fox^ Demand^ 
nnts Benbmwy Tenant ^ Earl 
Gower, FbucAec. 652 

16. The Court will not on the last 
day of term receive any motion 
cither for amending or passing re- 

covenes. ih. 

% 

FIRE, 

See Insuhance, I. II. 


FOREIGNER, 

5^ Bills of Exciiangb. 

FOREIGN ATTACHMENT. 

The Court will not stay proceedings 
m an action coinincnced here, to 
abide the event of an action in the 
mayor's court, where it is sought 
^ try in a foreign attachment the 
title .to tlie some property winch is 
in suit here. Smuil and Antaher v. 
Ogle, 74 

FORGERY. 

An indictment charged that the pri¬ 
soner feloniously liad falsely made, 
forged, and counterfeited a certain 
promissory note for the payment ot 
money which was os follows: On 
demand, we promise to pay Mes- 
dames S. W. and stewardesses 

for the time being of the Provident 
Daughters' Society held at Mr. 
Pope's, the Hope, SmHiifield, ot 
their successors in office, sixty-four 
pounds, with 5 per cent, interest for 
the frame, value received this seventh 
day of February, 1815. For F, C, 
and Co., y. FV This is a valid pro¬ 
missory note within the stat.2 6'.2. 
c. 25., and tlm conviction was af- 
lirnicd. TAr King v. Box, 325 

FRAUDULENT SALE, 
Bankrupt, 5. Error. 

FREIGHT, 

And sec Iksurakce, 11. 

1. If the consignee of goods accepts 
any benefit by the carnage, he 
cannot defend hiinsdf from the 
payment of freight on the ground 
X X 3 that 
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FREIGHT. 


that the goods have been damaged 
by the master in carrying them. 

Page 63 

5. Though the damage exceed the 

amount of the freight. t6. 

3. The master has a special property 

in the vessel, and may declare for 
the freight of goods as carried in 
his vessel, though he be not owner. 
Shields V. Davis. th. 

4 . If, pending an insurance on freight, 

and a cargo shipped, the vessel be¬ 
comes incapable of bringing the 
cargo home, the master is bound 
or not bound to repair her, and 
earn what freight he can on tlie 
homeward voyage as a salvage for 
the underwriters on freight, ac¬ 
cording as a prudent owner, having 
regard to the state of his ship, but 
fvithout refereoLC to any insurance 
on the freight, would pursue or net 
pursue that course for bis own ad¬ 
vantage. 68 

£. Semble that an abandonment of 
freight to the underwriters on 
freight IS impossible and unne¬ 
cessary. Green v. Royal Exchange 
Assurance Company, ib 

6 . Wlicre an entire verdict passes in 
covenant for liquidated freight, 
payable at a certain date alter de¬ 
livery .11 id for unliquidated damages 
for detention of the ship, the Court 
cannot sever them in order to give 
interest on the freight. Martin v. 

Emmale. 590 

7. The master of a storeship in the 
king's serMce took in the bullion of a 
private merchant on freight from 
Qibrakar to Wodktaeik. Held that 
•n action lay against him fbr the 


GOODS, &c. 

Ion of the bullion. HatehtoeU v. 
Co^. Page 577 

G 

GOODS BARGAINED AND 

SOLD. 

SemMct that after a rc>aale of goods 
by a vendor, as upon default mode 
by the first purchaser, he cannot 
recover against the first purchaser 
for goods bargained and sold. Hage- 
dam V. Lain^ 162 

GOODS, CONTRACT FOR SALE 

OF. 

And see Ikfavt. 

1 . A contract for selhng and deliver¬ 
ing oil not yet expressed from seed 
in the vendor’e possession, is ex¬ 
empted from stamp duty as a con¬ 
tract relating to the sale of goods 
within the stat. 48 G. 3. c. 149., 
schedule, part ]., Agreement, Ex¬ 
emption. WtUx V, Atkinson. 11 

2. In every contract to furnish manu¬ 

factured goods, however low the 
price, It IS an implied term that 
the goods shall be mcrchautable. 
Ixung V. Fi^eon. 108 

9. A contract to furnish goods with a 
certain latitude as to the pnee, as 
saddles at 24s. or 26s., may be de¬ 
scribed as a contract to furnish 
them at a reasonable rate. tb. 

4. The Defendant bought goods by 
auction, upon the condition that 
they were to be cleared away at 

the 



GOODS, &C. 


IMPARLANCE. 


the buyer’s expence in fourteen 
dajrs, and the pnce paid on dt be¬ 
fore delivery; if any lots rein|ined 
nncicared ^Cler the time allovrerf, 
the deposit money should be fcfr- 
fcited, the goods resold, and the 
loss on resale made good by the 
present purchaser. The broker 
gave a bought note, which allowed 
fourteen days for receiving and 
delivery. Held, that only the buyer 
had fourteen days to deliver, but 
that the seller was bound to de¬ 
liver instantly. Hasedorn v. Lainffm 

Page 162 

3. On a warranty of prime singed 
bacon, evidence is not admissible 
ot a practice m the bacon trade to 
receive bacon to a certain desree 
tainted, as prime ungod baton. 
Yates V. Pyi». 14G 

fi. Nor of a practice to preclude the 
purchaser from all remedy l^ hr 
does not discover and point out the 
defect by an early day. tb. 

7. Under a contract to sell 50 tons of 

hemp at a price per ton, to be ship¬ 
ped from Petersburgh or Cron- 
^iadi in June or July^ and the ship's 
name declared as soon as known , 
in cose the ship should not arrive 
before 31st December^ the contract 
to be void, the seller is not bound 
to send all by one ship, and having 
announced more to be coming by 
one ship than tlie fact was, he was 
at liberty to declare the residue to 
be coming by other ships. Thorn¬ 
ton V. Simpson^ 556 

8 . A contract for the sale of tallow, 
warranted it to be ready for deli¬ 
very from ship or warehouse before 


G55 

Ist JVbwmfer. Held, that this was 
equivalent to a contract t6 be gene¬ 
rally ready for delivery before that 
day, and iie^ not be specially 
averred. Thornton v. Jonesm 

Page ^1 

GOODS SOLD AND DELI¬ 
VERED, 

AntT see Affidavit to hold to 
bail/ and Auctioneeh. 

1 . One who contracts to build a liousc^ 

furnishing both timber and labour, 
cannot recover foi the materials on 
a count for goods sold and deliver¬ 
ed, though by reason of a deviation 
from the original plan, the contract 
IS superseded as to the price. CW- 
tercl V. Apsey. 322 

2 . Whcic goods consigned to an 

agent to be sold on commission, by 
u proprietor who still retains the 
absolute control over them, have 
been shipped and dispatched, but 
are ndt yet ariived, the consignor, 
pending the voyage, may, in pleach 
iTig, still describe the sending them 
as a tiling future and executory. 
Smit/i V. JSrotun. 340 


I and J 

ILLEGAL CONTRACT, 

See Insurance, 1. 4. 6, 7. 

IMPARLANCE. 

Where a writ Is returnable on the last 
retum^day of one term, the Ploin- 
X X 4 tiff. 



IMPARLANCE* 


INSURANCE. 


656 

who IS not bound to declare 
de hene esse, is under no compul¬ 
sion to declare before the essoign- 
da^of the next term, and there¬ 
fore tlie Defendant is not entitled 
o an imparlance, Kent v, Yales* 

P^ec261 

INDICTMENT, 

Hee roRoBRY. 

INFANT. 

The trading contract of an infant is 
not void, but he may enforce it at 
his election. Bruce v JVartvicL 

113 

INQUIRY, WRIT OF, 

See Notice. Practice, IV 1 8. 

insolvent, 

j4nd see Witk££i&. 

]. The Court will not prevent one 
who has assigned his propert}^ un¬ 
der an insolvent act, fioni suing for 
a debt due to him before his assign¬ 
ment, die asugnee refusing to sue. 

123 

2 . Nor will the Conit compel the 

Plaintiff to give security for costs. 
Snow V. Tbtonsciuf. 123 

3 . A Dell ndant taken in execution 
in 7Wnt#^ vacation, underawnt of 
capias adsaftsfactendumf returnable 
in Mickadfnas term, if he applies 
for hia discharge under S2 G.2. 
c. 28.) in HUary term following he 
is in due tune. JVicAo&t, Neikm* | 

493 

4 . Though a priaoner has been re- 
uiundcd by the insolvent debtors' 


court for not satisfactorily answer- 
mg, the court in which he is com¬ 
mitted will not refuse to inquire 
^into the case on his being again 
c brought up before them. P^493 

5. A Defendant may be holden to 
ball upon a promise made aRer his 
discharge under the insolvent act, 
to pay a debt contracted before kis 
discharge. Horion v. Moggrtdgc. 

Page 563 

INSURANCE. 

I. Of the Vididilg of the Insurancem 
11. Of the -Effect *fa valid Insarauce^ 

HI. Cfihe jicis of the Insured. 

IV. Return of Premium. 

V. if ihe Consintciion of particular 
Expressions in a Pcltcy. 

VI. OftherelatiVi RifffiUtf Assuredy 
Broker^ and Vnderusrtter. 

‘ I. 

And see Fx^paoinc, HI. 5. 

1 . The conditions of a life-insurancv 
required a declaration of the state 
of the health of the assured, and 
the policy was to be valid only if 
the statement were free from all 
misrepresentation and reservation; 
the declaration described the as¬ 
sured as residcDt at Fisherton An^ 
gcr; she was then a prisoner in 
the eountv gaol there. Held, that 
it was a question for tlie jury, whe¬ 
ther the imprisonment were a ma¬ 
terial fact and ought to have been 
communicated. Huguentn v. 

ky. 186 

2. The Plaintiff having one of seve¬ 
ral warehouses, next but^ooe to a 
boat-builder's shop which took lire. 




INSURANCE. 


on the same evening, after that 
hre waa apparently extinguished, 
gave instructions, by an extraordi- 
iiaiy conveyance, for insuring th*» 
warehouse, then having others un¬ 
insured, but without apprizing the 
insurers of the neighbouring fire. 
Though the terms of insurance did 
notexpicssly require the commu- 
mcation, held tliut the coucealmcnt 
of this fact avoided the policy, 
' Turver Page ^38 

3- A lueiice to export to an hostile 
country ujs to continue \r force 
for exporung unci! tlic lOcli of Sep- 
iember. Tlir ship cleared at the 
Custom House in London on the 
£?th Sepiember^ and on the 12tli re- 
.. Cl veil her cIcMnng note at (travel- 
No cv'diMicc being given by 
the assured to account ior tlie de¬ 
lay, held that the ship had not ex¬ 
ported the cargo before the lt)th, 
and that the insurantc was void. 
W^iams V. Mar&halL 390 

4 . It IB gross negligence in an insur¬ 

ance broker employed to insure 
goods from a certain point in their 
voyage home, to effect a policy at 
and iroDi that point, beginning 
the adventure from the loading 
thereof on board.” Parky. Ham^ 
^nond. 495 

5. Where an assured, licensed to ex¬ 
port 150 barrels of gunpowder, 
which was prohibited by proclama¬ 
tion under a statute, exported 300 
bonels. Held that he might re¬ 
cover the value of the 150 barrels 
licensed. Kciry* Andradem 498 

6. The mq^ter of ship drew a bfll on 
hifi owners for supplies for the ship, 


657 

and wrote on the bill, ** If this be 
not honoured, the hdder will insure 
the amount, and place the pre¬ 
mium to the drawer's account/” 
Tlic bill being dishonoured, the 

' holder insured the ship for three 
iqonths, and declared interest In 
the bill, which was to be sufficient 
proof of interest. The ship was 
lost afternhe three months. Held 
tliat the holder of the bill was au¬ 
thorized to insure for his own be¬ 
nefit, and was warranted in insur¬ 
ing for three months, and that he 
might recover the premium against 
the drawer. -Pege 231 

7 Whether such an insurance br 
void within stat. 19 Cr. 2. c. 37., 
qu€Bre. Tasker v. SeoUm 334 

8 Where a trader shipped goods for 

Cagliari on board a general ship, 
represented os sail mg with licence 
and without convoy, and bound for 
GihraUar, Cflgfian, and MtgorcBy 
which had a licence to sail without 
convoy to GibraUar only, and sailed 
from Gibraltar without Convoy or 
licence, an officer being appointed 
there to grant licences under cer¬ 
tain ciTcumstanceb. Held that an 
insurance of such goods by the 
shipper nos void. Darby v. JVIbio- 
ion. 544 

9- A person who has several interests 
in a cargo, v£s. os partner in 
7-16t1is, as consignee of the whole, 
and as having a hen on the whole 
for advances, may protect them all 
by one insurance, without express¬ 
ing in the policy the number or 
nature of his interests. Carmtkers 

V. ^cidon. 14 

II. 



INSURANCE. 



II. 

Under an avermeDt that after load¬ 
ing the cargo the ship sailed on the 
voyage and was lost, the Flointiffj 
cannot recover on proof that the 
ahip before she had half her cargo 
on board, was driven from *'her 
moorings and lost. Ahtihol v. 
^rwAKD. , Poge 464 

III. 

1 In an insurance upon a voyage to 


becomes incapable of bringing the 
ctfgo home, the master is bound 
o( not bound to repair her and 
earn what he can on the homeward 
*^voyage aa a salvage for the under¬ 
writers on freight, according as a 
prudent owner, having regard to 
the state of his ship, but without 
reference to any insurance on the 
freight, would pursue or not pur¬ 
sue that course for his own advan¬ 
tage. 68 


the Southern Whale Fisheiy, dur- abandonment rf 

ing the ahip'a stay and fiahmg. and undenirritera on 

at and from thence back to « impossible and unneces- 

senAUi tliat if the ship sends home Exchange 

•by another vessel a part of what Company. iL 

she has taken, and continues her master of a vessel, 

fishing, the adventure is not ended 
by her shipping such part for Ei^~ 
land. And it clearly is not thereby 
teriinnatcdt if the part sent home 
consisted of damaged skins, which 
would, if kept on board, have 
damaged the residue of the cargo. 

PhOhps and Another v. CAam- 
pum. 3 

2 . The seizure and sale of a vessel 
by a neutral state, no sentence of 
condemnation being shewn, does 
not change the property. There¬ 
fore, where, in such a case tlie moa- 


condemned for a breach of blobk- 
ade, swore he was bound for an¬ 
other destination, held that this 
did not BO disaflEmi his owner’s pri¬ 
vity and consent to the breach of 
blockade, aa to enable the Plaintiff 
to recover as for a loss by barratry. 
Everth v. Hannatn. 375 

6 . An assured is entitled to a reason¬ 
able time for acquiring a full know¬ 
ledge of the state of a damaged 
cargo, before he is bound to elect, 
whether be shall abandon to the un¬ 
derwriters as for a total loss. 383 


ter had re-purduued the vcaael, 7. Where a cargo of sugar damaged 


though he acted without autlionty 
iroin the assured, who refused to 
accept the ship or repay him the 
price, the assureds who had not 
abandoned, were not permitted to 
kwcover for a total loss. Wdton v. 
Forster. 25 

If penefing on insurance on freight 
and a cargo shipped, the vesbcl 


by sea-water came into an English 
port on 20th January, began to be 
unshipped and examined on 21st, 
but the assured did not receive the 
complete report of the lurv^ till 
7th January, held that an abandtm- 
ment on 7th Januaiy was mode 
within a reasonable time, though 
die Plaintiff had in the meantime 

conlcni- 



INSURANCE. 


contemplsced that the losto would 
be partial, and that the adrenthre 
might be pursued. Gernon ^ v. 
Re^l Ksehange Assurance* 

Page SSST 

8 . Insurance ** against all the da¬ 
mages which the Plointifis should 
sufler by fire”’ ** on stock and uten¬ 
sils in their regular built sugar- 
house," does not extend to damage 
done to the sugar by the heat of tlie 
nsual fares employed in refining, 
being accumulated by the ex¬ 
treme mismanagement oF the Plain¬ 
tiffs, who inadvertently kept the 
top of their chimney closed. Aus- 
itn V. Drewe* 436 

IV. See VI. 2. 

V. 


some policy have such a commu¬ 
nity of interest in the subject in¬ 
sured, that if they all agree to 
refer the demand of the aasured 


on that policy, one stomp for the 


St 

■m 

iD 



fopthe award ore sufficient. Geod^ 


son V. Forbes, Same v. 


Page 171 

2 . ARbr the Seath of an underwriter, 
a broker, who has an account open 
with him for premiums due to the 
latter, and has hod an authority to 
receive returns of premium for him, 
and place them to his credit, can¬ 
not longer receive or retain any 
further returns of premium, but ii 
bound to pay over to his executon 
the amount of all premiums due at 
his decease, witliout setting off the 
returns. Iloustoun v. Roherison, 


1 . The warranty to “ depart’' before 

a certain day, which is used by the 
itoye/ Exchange Assurance Com-* 
pang in their policies, does not 
mean merely to break ground, but 
fiurly to set forward upon the voy¬ 
age. 241 

2 . Therefore, where a ship m com¬ 

plete sea-readiness weighed anchor 
with some little prospect of more 
favourable weather, but id half an 
hour was beaten back, and came 
to anchor within the bar, half a 
mile nearer to the sea than the 
place of loading, held, that this 
was not a departure witliin the 
warranty. Motr v. Royal Exchange , 
Assurancem 241 

VI. 

1. The several underwriten on the 


448 

3. It 18 gross negligence in on insur¬ 

ance broker, employed to insure 
goods from a certain point in thmr 
voyage home to effect a policy “ at 
and from*’ that point, “ beginning 
the adventure from the loading 
thereof on board.” Park v. Ham^ 
mondrn 495 

4. SemblCf tliat an insurance broker 

cannot set off against premimne 
due Co the assignees of a bankrupt 
on policies underwritten by Ae 
bankrupt, losses which occurred 
before the bankruptcy, though the 
policy was effected in the brok^s 
name as agent. Baker v. Lang^ 
horum 519 

5 . If an insurance broker debit the 
underwriter with a los^ and take hie 
Boceptance fat the bahmee of ac¬ 
count 
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JUDGMENT. 


660 

count between broker and under¬ 
writer, payable at a later date than 
the time when the ]oss|would be pay¬ 
able in cadi, the assured may main¬ 
tain on action against the broker 
lor money had and received. 

Page 110 

6 . Though the acceptance was dis¬ 
honoured, and the broker never re¬ 
ceived any money-i WUkihson v. 
Clay. 110 

INTEREST OF MONEY. 

1. The Court gave interest on affirm¬ 

ance in error of a judgment for 
the proceeds of stock fraudulently 
sold out by one holding a power of 
attorney to sell. Mihell v. Mini- 
ken. 117 

2. On the execution of a writ of en¬ 

quiry, a dicnlTB jury ought to 
give interest m such cases where 
the courts at Westmtnster would 
allow it. 316 

3 . Interest given on affirmance ot a 
judgment in an action on an attor¬ 
ney’s undertaking to pay debt and 
taxed costs on or before a day 
certain. — v. Mdmunds. SIS 

4. Where on entire verdict posses 

in covenant for liquidated freight, 
payable at a certain date after deli¬ 
very, and for unliquidated damages 
for detention of the ship, a Court 
of error cannot sever them, to give 
interest on the freight. Martin v. 
Emmote. 530 

INTRUSION, WRIT OF. 

1 . Whether a devisee in remainder 
can maintain a writ of intrusion, 


2. Or a writ to be framed on the 
statute of Westmhuter the 2d in the 
Mture of a writ of intrusion, queere. 
RorniUy v. James* Pf^g^ 

JOINT CONTRACT, 

See Mok£y Paid, 4. 

JUDGMENT, 

And see Amendment, Intxxest on 
Money, Practice, V. 

1. A Plaintiff who defers proceed¬ 

ings, in order to await the decision 
of the Court on a siiiular question in 
another cause, wiIJ not be relieved 
on that ground against a rule for 
judgment os in ease of a nonsuit, 
unless he makes it appear to the 
Court, in what cause the question 
will arise, and what the point is to 
be decided. Wynn v, Heilman^ 
,clcrk. 122 

2. In opposing a rule for judgment 

as ID case of a nonsuit, upon the 
ground tliat certain documentary 
evidence could not be procured in 
time fur the trial, it is not neces¬ 
sary to state what the evidence is. 
GreenliiU v. Mitchell. 150 

3. Where two of three joint coven¬ 

antors suffer judgment by default 
on counts on several deeds, and 
the third defends and succeeds on 
some counts, the Plaintiff cannot 
hold his judgment on those counts 
against the other two. 398 

4. In such case neither party is en¬ 

titled to costs on the counts on 
which the Plaintiff fails. Morgan 
V. Edaards* 393 

5. Although a Plaintifi^ subject to the 
jurisdiction of the London Court of 

Requests, 
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LIBEL. 


661 


Hequests, auing in a Court at fVest- 
minster, claima a sum exceeding 
SI., yet if he recovers a less sum 
than Si., he is subject to doulile 
costs by the statute 39 & 40 G. Si 
c. 104. s. 12. You7iger v. tVdsb^. 

Page 452 

6. Where entire judgment is given 
for the Plaintiff on two counts, one 
of which 18 bad, the Court may re¬ 
verse It 08 to the hrst, and affirm it 
as to the second Count. Everard 
V. Patterson. 

645, perpef-^ pro 625 

7. After judgment tur Plaintiff on de¬ 
murrer u ithout argument, and gc- 
iitTul damages assessed, the Court 
will not pennit the Defendant to 
move in arrest of judgment on tliu 
ground that the danmgcii appear to 
be partly given upon a count which 
cannot be sustained, because tlie 
Defendant had the opportunity ol | 
excepting to that count on demur¬ 
rer. Creswdl V. Paekham. 

650, perperdm pro 630 

JURISDICTION, 

See lusoLVENT, 4. 

JURY. 

Where a person not summoned on the 
jury, was sworn on a jury at Bin 
pnus m the name of a person for 
whom a summons to serve on that 
jury was delivered, and to whose 
houae he had succeeded; the irre¬ 
gularity being noticed before ver¬ 
dict, the Court awarded a ventre 
de novo. Doveg v, Hobson. 460 


L 

LATENT AMBIGUITY, 

See Evidence, II. 1. 

■ LEASE. 

S«D£ED. PlLEADINC, III. 

l!ESSOlb AND LESSEE. 

SemUef that the owner of lands agree- 
ijig to grant a leaae^ does not 
thereby impliedly engage tliat he 
has a good title to the fee-simpleg 
and that he will deliver a written ab- 
6trart. Temple y. Bfowum Page GO 

LIBEL, 

K It IS not sufficient to declare that 
the Defendant published a libel 
concerning the Plaintiff in Ins trade 
puqiorting that his beer was of bad 
quality and sold by deficient mea¬ 
sure ; the libel itself ought to be 
set out. 169 

'2. And such a declaration ts bad on 
general demurrer. fVaad v. Brmn, 

zbn 

LICENCE, 

See Clwhgv. 

LICENCE TO SAIL WITHOUT 
CONVOY, 

See INSURANCE, I. 7. 

LICENCE TO TRADE, 

See INSURANCE, I. 3. 

LIEN, 

See Insurance, 8. 


LIFE- 



MOlfEY, &c. 


MONEY PAID. 


LIFE-INSURANCE, 

Sm Imbvrance, 1.1. 

LIMITATION OF ACTIONS, 

See Action, Limitation of, and 
Evioencb, II. 6. 

LOCAL ACTION, ‘ 

See Action on the Case. Venue. 

LORDS’ ACT, ■ 

• ^ 

See Insolvent 


M 

MASTER OF A SHIP, 

See Febioiit. Insubancb, HI. S. 
And Money paid. 

MEMORANDA. 514,515,516,517. 

MEMORIAL, 

See Annuity. 

MISNOMER, 

See Abatement, 1. Deed, 5. 
Practice, II. 2. 

MONEY HAD AND RECEIVED, 

And see Clkroy, 11. Insurakce, 
VI. 2.4. 

]. Tbe Defbndanta took a bill^ ac¬ 
cepted payable at the Plaintiffi, 
who were the drawees* bonkera, and 
indorsed to theirp the Defenclontsf 
agentSp to whom the Plaintiffi paid 
It when due, and eeven days after 
sent it B8 theii ▼oucher to the^ 
drawee, who apprised them that the 
acceptance nas forged. Held by 


three against Chambre J.» that^the 
Plaintifis could not recover from the 
Defendants the amount which they 
* had thus paid them dh the forged 
B acceptance. Smith and Others v. 
Mercer and Another, Page 76 

2. A bankrupt's assignees had con¬ 

tracted (or the sale of his copyhold 
lands, and received a deposit- The 
commission was eftenrards super- 
sededi because, when it issued, the 
petitioning creditor's debt was not 
due. Another commission issued 
upon the < petition of another cre¬ 
ditor, and the same assignees were 
chosen. Held tliat the Plaintiff, 
having abandoned his contract 
pending the old comnussion, might 
recover back Ins deposit- BarUeit 
V. Tnchmn 2.59 

3. A practice had prevailed during 
the incumbency of several vicars, 

*that upon the burial of any strainer 
in the parish of //• certain fees 
should be paid, of which the vicar 
took one moiety and tlie church¬ 
wardens the other for die use of 
the poor. Ilie fees were paid to 
the sexton, who paid over the 
moieties to the respective parties. 
A new vicar refused to accede to 
this arrangenient, he buried several 
strangersj and procured the sexton, 
to whom tliG fees were paid, to pay 
over the entire fees to himseif. 
Held that the churchwardens might 
recover from the vicar one moieiy 
os money bad and received to their 
use. LUtlewood v. IVtUiams^ 277 

MONEY PAID. 

1. The master of a ship drew a bill 



MONEY PAID. 


NOTICE. 


on his owne» for Bupplieo for the 
ship, and v rote on the billi P If 
thiB be not hoiiouredp the holder 
will insure the amounty and pfacb 
the premium to the drawer's ac« 
count/’ Thcbill being diBhonouredi 
the holder insured the ship lor 
three months, and declared interest 
in the bill, wiiicli was to be sufficient 
proof of interest* The ship was 
lost after the tbreo months. Held 
tliat the holder ot tlic bil! was au¬ 
thorized to insure for his own be¬ 
nefit, and was warranted in insuring 
for tlirce months, and that he might 
recover the premium against tho 
drawer. 235 

S. Whetlicrsuch an insurance be void 
within Btat. 19(7.2. c 37., quare. 
Tasker v. ScotL tkm 

3. One joint contractor, who pays 

money for another under an equi¬ 
table claim, may recover it frdm 
the other as money paid to his use. 
Ifuiton V. Eyre* 289 


N 

NAVY, 

See Ship and Fhxioht. 

NEGLIGENCE, 

See Imsdbanci, VI. 3. 

NEOTaAL, 

See Irbuxancx, III. 2. Suip, ^ 

NEW TRIAL, 

And see Tithxb. 


688 

1. li'thc Plaintiff’s counsel acquiesces 
in tlie judge’s ruling at the trial, 
whereby tlie Defendant takes a 
verdict without going into his cose, 
ihe Plaintiff will not be afterwards 
permitted to move for a new trial 
o]^ the ground of a misdirecbon. 
Eohnson v. Cookm Page 336 

2. A motion for a new trial, upon an 
issue direcCbd by a court of equity, 
)nuBt (urst be made in that court, as 
well where the point relates to the 
admissibility of evidence, as on 
other occasions. Barker v. Ntxan. 

444 

NOLLE PROSEQUI, 

SeePBACTicx, IV. 5. 

NON-RESIDENCK, 

See ClehctY. 

NOTICE, 

And ree Arbitration, S. 

1. Fifteen days' notice is required of 
the execution of a writ of inquiry 
in replevin after judgment on de¬ 
murrer for the avowant. Burton 

V. Husteym 57 

2. A notice of declaration needs not 

to state the damages laid. HetJker^ 
sHgion V. Hotson^ 331 

3. The notice of intention to apply 

fur admission os an attorney, re¬ 
quired by the rule of Court Trtn, 
term 31 G. 3., must be given during 
the term next immediately pre¬ 
ceding the application. Ex parie 
Bannetm 336 

4. Where a Defendant was master of 
a vessel, on board of which he slept, 

and 




>}OTICE. 


PAYMEMfT. 




and had no other home, he was 
deemed to be rerident where hie 
ihip was regiateM, and that hemg 
more than 40 miles from London^ 
he waa held entitled to 14 days’ 
notice of executing a wiit of in- 
quiiy. Pogr 458 

5. An undertaking to accept short 
notice of trial does not entitle the 
Plaintiff to give shoit notice of ex¬ 
ecuting a wnt of inquiry. Blaato 
V. Chafers. 458 


o 

OFFICE, 

And tee Actiox on thb case, 2.3. 

To a voluntary office and not cast 
by law on Ae party, it is necea- 
Bory to aver not only an appoint¬ 
ment, but an acceptance by 
the person appointed. Serra v. 
Wr^ht. 45 

OFnCER, 

See Warden ov the Fcset. 
Frbicbt, 7. Ship, 5. 

OIL, 

See Goons, Contract for Sale! 
OF, 1. 


1. The poitnqps in one house of trade 

cannot maintain an action agoaut 
the partners in another house of 
trade, of which one of the partners 
in the Plaintiff's house la also a 
member, for transactions which 
took place while he was partner in 
both boiiaea. Pqge 597 

2. And that, whether the action be 

brought ID the hfetime of the com¬ 
mon partner, or after his de¬ 
cease. i5. 

3. But after his decease the surviving 
partners of the one house may sue 
the surviving partners of the other 
house, upon transactions subse¬ 
quent to tlie decease of the com¬ 
mon partner. Bosanquet v. Wray^ 

tb. 

PARTY-WALL. 

A tenant who rebuilds a house in 
'iMudon without a lease or agree¬ 
ment for a lease, and therein makes 
use of the party-wall of the ad¬ 
joining house, cannot be sued for 
half the cost, as owner of the im¬ 
proved rent, though he afterwards 
obtains, in consideration of the re¬ 
building, a beneficial lease at a low 
ground-rent, habendum from a day 
before the rebuilding. Ta^or r. 
Reed. 249 


ORIGINAL WRIT, 

&ePRACTlCB, 1. 


p 

PARTNERS, 

And tee Evidrncb, II. !• Plead¬ 
ing, L 


PAWNEE. 

If the vendor of a leasehold estate 
delivers the convej'once aa an es¬ 
crow, to take efiect on payment of 
the residue of the purchase money, 
the property in the title-deeds of 
tiie estate is so vested in the ven¬ 
dee, tliat the vendor, obtoming 

possessioq 



PAYMENT. 


possenkm of them,' and pawning 
them, confen on the pawnee* no 
right to detain them after tender ef 
the reudue of the pucchaae money. 
Hooper and Anotkerf assigneeci ot 
Wdla V. RamAoUom and Others. 

Page 12 

PAYMENT. 

A creditor receiving money without 
any apecific appropnation thereof 
by the debtor, ahall be permitted in 
a court of law to aacribe his receipt 
to the discharge of a prior and 
purely equitable debt, and to sue 
his debtor at law for a subsequent 
legal debt. Bosanguet and Others 
V. Wrap. S97 

PENAL ACTION, 

And see Pilot. Tithes. 

■ 

]. In a fui iam action^ if the decla¬ 
ration do not appear on tlie record 
to be filed within a year of the writ, 
it is necessary to connect it with 
the wnt by evidence of tlic time 
when the delarauon was hied, and 
by shewing the wnt to be con¬ 
tinued on the roll down to that 
time. 141 

2, In the Common Pleasj tlie placi- 
tiiM being always entitled of the 
term in or after which the trial 
takes place, it furnishes no evi¬ 
dence of the date of the decla¬ 
ration. Z^trtfetvood v. Crayerofin 

141 

PETITIONING CREDITOB, 
Ste Bankrupt, I. 


PLEADING. 665 
PILOT. 

Under the statute*520.3. c. 39. 11* 

a master of a vessel who, coming 
from the bound to any 

place in^he Thames or Medmay^ 
refuses to take a pilot on bonrdi is 
kfldile to a penalty equal to double 
the amount of the several sums 
payable fuP^ilotage from the place 
Where Jie is bound first to uke a 
pilot on board, to the temiinatioe 
of lus voyage. Afockta v. Landonm 

Pnge 286 

PLEADING. 

I. O/^t/icForm of Action aiidJoinder 
of Actious* 

II. Of the Parties iheretOo 

III. €^riainty in Pleadings 

IV. Of the Manner of Pleading in 
Generaln 

I. 

And see Action on the Case. 

1. Counts upon a promise by the 

Defendant and another, since be¬ 
come a bankrupt and certificatedp 
may in an action against the sol¬ 
vent partner alone, be joined with 
counts on promises by the Defend¬ 
ant solely since tlie other became 
a bankrupt. 179 

2. But the Defendant might plead 
tlie joint contract in abacemenl:. 
Haxoktns v. /Zontsioffom, in Error. 

id. 

S. Counts on promises to a tcstatiWr 
may be jmned with counts on 
promises to an executor, if the 
damages recovered under tlie lastg 
Y y uould 


VoL. VI. 
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606 

'vrould be oweC^ in the hands of 
the executor. Poiwh^ v. Newton, 

Page 456 

11 . 

1- Several tort feasors who unite in 
an injurious act, may be sued, f och 
one severally. Saffoa ▼. Clarke, 

S9 

2. The partners in one ftfuse of4radc 
cannot mamtain an action against 
the partners in another house of 
trade, of which one of the partners 
m the Plaintiff’s house la also a 
member, for transactions which 
took place while he was a partner 
in both houses. 597 

5. And that, whether the action be 
brought lu the lifetime of the 
common partner, or oiler his de¬ 
cease. lb, 

4. But after his decease, tlie surviv¬ 
ing partners of the one house may 
sue the surviving partners of the 
other house, upon transactions 
subsequent to the decease of 
the common partner. Boianqnet 
V. Wray* tb, 

111 . 

1. In pleachng it is sufficient on all 
occasions after the parties have 
been fii^t named, to describe them 
by the terms, the said Plaintiff/' 

and the said Defendant.” Damon 
V. Savage. 121 

2. A lease granted liberty to make 
levels, pits and soughs: A de- 
^daration in covenant stated it as a 
liberty to-make sloughs* held that 
by the rule, noeaiur a soci», the 
Court could discover this to be the 


word -soughs, only mis-spelt, and 
that It was not a fatal variance. 
^ organ v. Edvoards. Pfiga 394 

3. A declaration desenbed demised 
* lands to be in the parish of B, and 

Af..- the deed demised lands in the 
parishes of B. A Af., the Court held 
the variance fatal. tb, 

4. Lands in the occupations of A, B. 

A C., intended of the several occu¬ 
pations of A. B. A C. eb. 

5. The words Plaintiff and Defendant, 

used throughout a declaration, 
after the parties have been once 
named, are a sufficient designation 
of them without their respective 
names being afterwards expressed 
m the several counts, and without 
its being expressly shewn who are 
the persons designated by the 
words Plaintiffii and Defendants. 
Stmnson v. Hunter, 406 

IV. 

And see Bond, 2. Goods, Contb act 
Fon SALE ox, 3. 

1. To a voluntary office and not cast 

by law on the party, it is necessary 
to aver not only an appointment, 
but an acceptance by the person 
appointed. Serra and Others 
V. Wrt^t, 45 

2. In debt on bond given to the 
obligee, conditioned for payment 
of an annual sum to the wife of the 
obligor, a breach assigned in non¬ 
payment of the annual sum to the 
obligee, IS ill. Lunn v. Payne, 140 

S. Wliere goods consigned to an 
agent to be sold on comAuBsion by 
a propnetor who still retama the 
absolute control over them, have 

been 
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been shipped and dispatched, but 
are not yet arrived, the consignor, 
paiding the voyage, may, in ptbnd- 
ing, still describe the sending thegi 
as a thing future and executory 
5iRirA V. J?rottnf. PageSW 

4- In an action on a policy of insur¬ 
ance on goods at and from Af. to 
L; the declaration averred, that 
after the loading of the goods on 
board on a certain day, the ship, 
witli the goods on board, depart^ 
and set sail on her intended voyage, 
and afterwards, and while the ship 
was in the course of her voyage, 
they were destroyed by perils of 
the aea. The evidence was that 
before the ship had half her cargo 
on board, she was driven from her 
moorings by bod weather, and lost. 
Held, diat the Plaintiff was not 
entitled to recover. Abithohv, 
Bruiawm 467 

5. A count for a deceit, averruig that 

the Defendant represented to the 
PlaintilT that his lessor required 
150/. premium for a lease, wliereiU 
he required only 100/., whereby 
the Defendant fraudulently ob¬ 
tained from the Plaintiff and con¬ 
verted to his own use 50/., is suffi¬ 
cient. PmirUs v, Austen^ 55i 

6. Where a submiasion is, ** so that 

the award be in writing, under the 
hand of the arbitrator,*’ it must be 
shewn in pleading that the award 
is under hud as well as in writing. 
Everafd v. Paienon, 625 

PLURALITIES, 

Sw Clxkgy. 


POWER, 

And see Attesting Witnesses. 

1. A defective attestation of the 
execution of a power cannot be 
aupplied by parol evidence of the 
attesting witness given on a trial. 

P^ge 402 

2. A power to appoint by deed or 

wnting uil^er the donee’s hand and 
seal, and attested by two or more 
credible witnesses, is ill pursued 
by a will apparently under the 
testator’s hand and seal, which seal 
an attesting witness believes was 
affixed before execution and attest^ 
ation, if the attestation docs no 
notice the sealing as well as the 
signing. Doe dem, Hotehki i 
^. Pearccu 10 

PRACTICE. 

1. Rdatvee to Process* 

II. Arrest^ Detainer, Bad, Sii 
Appearance* 

III. Pteaduivs, and Bill of Pdr- 
iiculats* 

IV. Tnaif Jnyutry, and Eoidenee* 
V. Judgment^ and Reference to the 

Proth onotary* 

VL Execution* 

Yll. Slaying and setting aside Pro^ 
ceedings* 

YllL Cosls. 

IXp tVaver qf Irregularity* 

1 . 

1. If a Plaintiff Joins several Defend¬ 
ant's ID one common procen, one, 
upon whom it is jrregularlj served, 
applying before ddclaratim to set 
it aside, may enfatle his ride and 
Y y 2 affidavi 
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affidavit in a of the Vlaiatiflr 
against hixoBclf onljr. Hand 
Barnesm S 

2. In an action on a recognizance of 
bail, t!he liul must be served with 
process four days before the return 
of the writ. Maakenzte v. Martin. 

286 

f). In common process the year needs 
not to be expressed in words at 
length* Pyre v. WalA. ' 333 

4. No action can be regularly com- 
ineucctl against the warden of tlie 
Tle^ in the time of vaciition. 
Crook \m Ejflcs* 347 

fiiock V. E^esm 

11 . 

Jtnd see Bait. Bond. Insolvent. 

SlIEHlPF. 

1. If bail above w'ho are excepted to 

and have not justified, afterwords 
procure their recognizance to be 
put on the roll, the Court will, at 
the instance of a Flaiutiff suing on 
tlic bail-bond, cause it to be taken 
of, that the Defendants may not 
prove by that evidence the issue of 
comperueruni ad diem. Leigh v. 
Bariles. 167 

2. Tlie Court will not discharge a 
Defendant arrested by a wrong 
ChrUiian name, who bos signed 
that name m dealing w'lth the 
Flaintiffi Walker v. W/lioaghAy. 

530 

3. If a Defendant cli*iDges Ms attorney 

withoi^t leave of the ('ouit, and 
gives notice of new bail tlic Flam- 
tiff may prevent them from justity- 
iogi HtB V. Roe 532 

4. Ihe Court wilt not discliargc a 
Defendant out of custody on a 


defect in the affidavit to hold to 
bail, after he has given bail to thir 

^ Sheriff and boil to die action, which 
last have rendered him. SAawaan 

' V. Whalley. Page 1B5 

III. 

And see Notice. 

1. The Court will not alter the memo- 
runduin ot a declaratron in a penal 
action at the mere instance of the 
Plaintiff without a reason shewn. 
Woodroffe q.t. v. Wtlhame. J9 

2. In a qui iam action, if tlie decla¬ 
ration do not on the record appear 
to be filed within a year of the 
writ, It 16 necessary to connect it 
with the writ by evidence of the 
time when the declaration was filed, 
andshewingthewritto be continued 
on the roll down to diat time. 141 

3. In the common pleas, the placituni 

jicjiig always entitled of the term in 
or after winch the trial takes place, 
it fumislics no evidence of the 
date of die declaration. Tkuile- 
ieaod V. Craycrafl. 141 

4. Where u writ is returnable on the 

lost rctum-duy of one term, the 
Flamtiff, who is not bound to de¬ 
clare de hene esse, is under no com¬ 
pulsion to declare before the 
cbsoign-duy of the next term; and 
therefore the Defendant is not en¬ 
titled to an imparlance. Kent v. 
Yates. 261 

5* Where the Court, on demurrer, 
gives leave to amend by stating 
particularly tlmt which before was 
stated too gencnilly, dm Fluntiff 
may add new counts, though more 
tiian two terms have elapsed from 
the commencement of the suit, if 

they 
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they contain no new cause of action^ 
but only Tanous specifications df the 
matterwhich the Court pemuttwl to 
be more particularly stated. Arotun 
V. Crump. 3(ft) 

6. A notice of declaration needs not 
to state tlie ditmages laid. 
tngion V HobsoJi, 3f>] 


IV. 

1. Fifteen days' notice is required of 
the execution of a writ ot enquiry 
in replevin, after judgment on de* 
murrer for the avowant. Bufion v. 
Hiclf}/. 57 

Inspection refused to a PlaintilF in 
repJeMn of the deed, (to which Jie 
was no party,) assigning to the 
a\owant' tlic rererMon ot the de¬ 
mised premises. Drovin v. Bo^e 

283 

3. Where two parts of an indcntiire 
of charter-party were alleged to 
have been interchangeably exe¬ 
cuted, and the part ot which the 
master of the chartered vessel had 
the custody was lost at sea with the 
shipi the (hiuTt would not compel 
the charterer, being sued thereon, 
to grant insiicctioii and a copy ot 
the other part, hir lEic purpose of 
the PJjintilT's declaring with cer¬ 
tainty. Streel v. 302 

4«. An amendment of the Plaintift”s 
declaration does not necessarily 
entitle the Dcicndant to plead de 
novoi but only where the amend¬ 
ment alters the state of the De¬ 
fendant’s case. WoodfnJS^ v. WaU 
son. 

% After demurrer to one count of a 
declaration^ a Plaintiff may enter a 


noSe prosequt on thar count, anil 
proceed to trmlon bi^. other oounts- 
Berirnm v. Gordm. P^S^ 

6. Where a Defendant was master of 

a vessel, on board of which he 
slept, and had no other home, be 
whs deemed to be reAident where 
his ship das lugisterfd, and that 
being nuiQ* than 40 miles distant 
Iroiii Lonthtif he was held entitled 
to Jourtcen da^s' notice of cxecn- 
tmg a writ of enquiry. 458 

7. An undertaking to accept sliurt 

notice of trial does not entitle tho 
Plaintiff to give sJiort notice of 
executing a writ ot enquiry. j7/tiaui 
V. CJtaters. id8 


V. 

1. A Plaintiff who defers proccetUng, 
111 order to await the decision of tlic 
Court on a similar question in an¬ 
other cause, will not be relieved on 
that ground against a rule for 
judgment as in cose of a nonsuit, 
unless lie makes it appear to the 
('ourt inuhnt cause the question 
will jn^e, and wdiat is the point to 
be decided. JVynn v. Bellmang 

clerk. 122 

2. Ill oppoting a rule for judgment, as 

ni rase of a nonsuit upon the ab¬ 
sence at the last trial of documen¬ 
tary evidence necessary for the 
Plaintiff, It is not necessary to state 
what the evidence is* Greeiikdl v* 
MilAelL ISO 

3. The Court wdl, after judgment by 
default, refer it to theprothonotary 
to compute the rent due on a cove¬ 
nant. 

4. But not so in debt on simple con- 

Y y 3 tract 
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tract for^rent» or use and occupa¬ 
tion. Campion v. CrWmhajjm 

Page S56 

VI. 

If a sherifT makes a seizure under 
a writ of fieri Jacias^ the PJayitiff 
cannot take the Defendant in exe¬ 
cution under a wnt of eapmg ad 
wii&r<tctendum, till tlfe-writ oijfm 
Jaciax IS rcturncdi tliough he aban¬ 
dons the seizure of the goods. 
MiUer V. Pamdl. 370 

VIL 

And see Staying and setting 
ASIDE Proceedings. 

The Court will not stay proceed¬ 
ings in an action commenced here, 
to abide the event of an action in 
the mayor's court, where it is 
sought to try in a foreign attadi- 
ment the title to the same property 
which 18 in suit here- SsntdS and 
Another v. Ogle, 74 

VIII. 

And see Judgment. Court or 
Hequfsts. 

1. The Court Will not decide a motion 
for security for costs on the merits 
of the cause. 20 

S. Security for costs is not exacted, 
so long the Plaintiff remains in 
this country. Ctragno v. Massan^ 

20 

3. If a witness is bond fide sent «or 
from a foreign country for the sake 
of his testimony in an intended 
actiODj thou^ the writ is not sued 
out until after his arrival, the 
piBintiff is enticed in tliat cause to 
the costs of bringing him over, his 


subsistence, and compensotiou for 
his loss of time spent here pending 
the suit for the purposes thereof, 
and to the costa <ff his return. 
” Trematn v. Barretts Same v« 
J'aftft. 88 

4. But if the witness being sent for to 
give evidence in one action, the 
Plaintiff uses his testimony in an- 
otlier action against a different party 
and relaxes his diligence in the 
first, he 18 intitled in the second 
action to the costs only of the 
witness's subsistence and detention 
for the purpose of the second 
action, but not of his voyage hither 
or his return. tbm 

5m The court will not compel an in¬ 
solvent to give security for costs, 
suing for a demand, for which the 
assignee of his property under the 
insolvent act refuses to sue. Snow 
V. Totonsendm 123 

b. Tf a Defendant who pays money 
into court afterwards obtains judg¬ 
ment as in case of a nonsuit before 
the Plaintiff has taken it out, the 
Plaintiff cannot afterwards have his 
costs taxed up to the time of pay¬ 
ing the money into court. Posite 
V, lieckingloH , 158 

7. The Court will not compel a De¬ 
fendant resident abroad to give se¬ 
curity for costs, os the pnee of 
compelling the Plaintiff, resident 
abroad, to give the Defendant se¬ 
curity for costs. Baxter v. Morgan*- 

379 

IX. 

1. A party may apply to set aside 
proeeeduigB for iiregulonty at any 
time before the irregular party has 

taken 
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taken a further step, if the latter 
has not bj the delay of the former 
been induced to place himself.in^a 
worse situation than he would have 
been in if the other had come 
earlier. Band v. Barries. Page 5 
2. A party who would set .iside pro¬ 
ceedings for irr^guiaiity, must ap¬ 
ply instantly after the irregular 
party has taken the hrst further 
step, if he lets hiin take a scconi. 
further step, lie waves the iiregu- 
larity. FleUlin v. ‘)i 

PRECEDEKf Y, 
dee A.1 roRMi Gfhihal. 

PRESENThTION, 

See 

PRISONEll, 

See Sft-oii. ■ 

PRIZE, 

And see Insukance, 111. 2. 

1. No action lies against the loiii- 
mander of a British ship oi nar, 
for seizing and detaining a vessel 
on suspicion of her being hostile 
prize. 439 

3. Though lie afterwards dismisses 
her without libelling her in the 
Court of Admiralty. tb. 

S. And though he detains her partly 
on suspicion of matters which are 
causes only of forleiture if she is 
BrUuh. Faith t. Peanm. 439 

PROCEEDINGS, 

Sec STAYllra AND 8XVT1NO ABIDX 
PBOCBUUlifil* 


PROCESS, 

See Practicx, I. 

PROCLAMATIONS, 

See Fine, 2. 

• PROMISSORY NOTES, 

See Affidavit to bold tu bail. 

I ' 

UlLLa OF^ExCHANOEa AND FoH- 

. CrERY. • 

* 

i'ROMOTIONS, 

{Ami vcc Attobney General,) 511, 
515, 516, 517. 

PURCHASER, 

See Vendor and Yenueb. 

R 

RATE, 

iiti Averment. 

RECOGNIZANCE, 

See Bail, II. 1 . Practice, II. 1. 

RECOVERY, 

See Pines and Recovbbixs. 

REFERENCE, 

See Arbitration. 

RELATION OF TIME,- 
See Sheriff, I. 

RELEASE, 

See Covenant, 4. 

Yy 4 


RENT 



REPLEyiN. 


SHERIFF. 




BENT, 

Sec ReplElVXN and Tender. 
REPLEVIN, 

And see Deed, Notice^ Practice, 
IV, 1- 

1. In replenn, proof of payment of 

rent to the avowant is printS jAcse 
evidence that he u the owner of 
the land. ^ Pt^ge 202 

2. But in a case where *che plaintiff 

did not onginally receive the pos- 
aeBfiion of the land from the 
avowant, it is competent to the 
Plaintiff to rebut the title of the 
avowRDt by shewing that he paid 
rent under circumstances which I 
did not entitle the avowant to the 
rent. tb^ 

S« And such evidence may be given 
on the issue »o» tewat mode et 
Jbmid. Rogers v. Pitcher, th, 

4. A Defendant in replevin does not 
by gluing tune to the Plaintiff in 
replevin disclvarge the sureties in 
the replevin bond. Moore v. fiotu- 
makei . 379 

5« To an avowry for rent, it is a 
good pica, that before the lessor 
liad any thing in the land, a termor 
granted an annuity or rcnt*charge, 
and granted and covenanted that 
the grants might distrain on the 
prezniseL, that the annuity was in 
surear, and the grontoe demanded 
It, and threatened distress; and 
the Plaintiff paid her the amount 
of the rent then due to the avowant, 
and BO, nothing in arreor, Taylor 
V. ZsiRira. 524 

RETURN OF PREMIUM, 

See Jnbdrance, VI. 2. 

*5 


ROYAL EXCHANGE ASSUB- 
. ANCE COMPANY, 

Sff Insurance, III.S, 4, 5. V. 1,2 


S 

SALE OF LAND, 

See Deed. 

SALE BY SAMPLE, 

See (lOODs, Contract for Sale 

OF. 

SALE OF GOODS, WHERE 

COMPLETE, 

See Goods, Contract for Sale 
OP, AND Goods bold and df- 
D(VERED. 

SALVAGE, 

See Insurance, III. 3. 

SET OFF. 

Atid see Insurance, VI. 2- 4. 

The Court will not upon motion 
enable a prisoner to set off in a 
summary way a debt for which he 
has obtouied no judgment, against 
the Plaintiff's execution. Phdip^ 
son and Another v. CaUbodL 

Page 176 

SHERIFF, 

And see Practice, VI. 

1 . The shenfis of the late and pre¬ 
sent year signed Novmnher the 
return of »oa est iieoenius on a 

writ 
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writ of Trtniijfiem. In an action 
against the late sheriff for* not 
arcesting, held that his retun^ re¬ 
lated to the day of his quitting 
office; and that to make him liable 
tor the default of the officer em¬ 
ployed, It was not enough to shew 
that a warrant was made to the 
officer, but it must be shown that 
the warrant was delivered to the 
officer^ and neglect comnutted, 
while the Defendant was in office. 
Fofisec V. Magnay, 231 

S. A sheriff cwinot justify breaking 
the inner doors of the house of a 
stranger, upon suspicion that a De¬ 
fendant IB there, to search for him, 
in order to arrest him an mesne pro¬ 
cess. Johmon\nlMgh, 24€ 

Where the sheriff had taken the 
Defendants on a capias ad satis~ 
faciendum^ erroneously issued qh n 
judgment on a bail-reeugni/anLC, 
and they had paid him the amount 
ofdie judgment and costs, whereon 
lie discharged them, and receiving 
notice that the money belonged to 
the assignees of a bankrupt, re¬ 
fused to pay It over to the Plaintiff. 
Held, 1. that the sheriff was guilty 
of an escape; but, 2. the Court 
iclicvedhim from the action far an 
cscjjie, leaving him liable to the 
counts for money liod and received, 
for the Plaintiff to litigate with him 
• the assignee’s right to the money 
in tlic shenlTs hands. Wooden v. 
Moxon, 4SO 


4 . Where the sheriff had omitted to 
take a bail-bond, and an action 
lind been commenced for an escape, 
rhe Court would not stay pcoceed- 


mgs on the tenna of the sberliPs 
charging the Plaintiff in custody in 
the original action, though the 
sheriff never was ruled to return 
the'wnt, mid though the Defendant 
was charged in custody in several 
other actions. Birn v. Bond. 

* Pqge«54 

5. A shen^puy take a bail-bond on 
. an attaclmicnt out of Chancery. 

569 

6 . But he 18 not compellable to 
bail thereupon. Moms v. 
wrd. 

7- AVhere no criminal act is shewn 
on tlie part of the baihff, the Court 
will not grant a motion that the 
slienff should amend his return by 
particularly specifying the goods 
sold, lie having only made an 
aggregate return. WiUet v. ^par- 
rorij. S7G 


SHI1», 

Aud Ace AitBiTRATioM. Goons, 
Contract for tub Sale or. 
INSURANCE. 

1 . No action lies against the com¬ 

mander of a British ship of war 
for seizing and detaining a vessel 
on suspicion of her being hostile 
prwe. 439 

2. Though he afterwards dismisses 

her without hbelhng her in the 
Court of AdmuRlty. i5. 

3. And though he detains her partly 
on suspicion of matters whi<^ ore 
merely causes of forfeiture if she is 
BrUish. FaitA v. Pearson* a5. 

4. The aeiauFo and sale of a vessel 
by a neutral state* no'sentdace of 
coodemoatLoa by any ccoDpctcnt 

Couit 
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statutes. 


Court being shewDt docB not change 
ihA property. WUsm v. Pbrttor. 

Page 25 

5. Therefore, where, in Buch a case, 

the nwBter had repurchased the 
vcaael, though he acted widiout 
authority from the assured, who 
reused to accept the ship, or repay 
him the price, the assm^Is who had 
not abandoned, were not pecmitteu 
to recover for a total loss. JVdion 
V. Forster. tb. 

6 . The master of a store ship in the 

King’s service took in the bullion 
of a private merchant on freight 
from Gibraltar to WoOtwteb, 
Held, that an action lay against 
him for the loss of the bullion. 
Haitbndl v. Cooke. 577 

SIMONY, 

See Tithes, 4. 

SLANDER, 

See Libel. 

80UC1T0R-GENERAL, 

See Attornbt'Geeebal. 

SOLICITOR, 

See Attorney. 

STAMPS. 

See Goods, Contract for Sale 
or, I. 

1 , A contract for selling and drtiver> 
iog oil, not yet expressed from seed 


2. The several underwriters on tlic 
same pidii^ have such a commo- 
.oityof interest in the subject in¬ 
sured, that if they all agree to 
refor the drtnand of the assured on 
that policy, one stamp for the 
agreement to refer, and one stankp 
for the award, are sufficient. 
Goorffon T. Forbes. Page 171 

STATUTE, CONSTRUCTION 

OF, 

See Amendment. 

STATUTE OF LIMITATIONS, 

See Actions, Limitations of. 

STATUTE REMEDIAL, 

See Amendment, 10, 11. Stock- 
JOBBINO. Tithes, S . 

STATUTES referred to tn tku 

volmne. 

Hen. 6. 

23. c. 9. (Bailbond.) 570. ^ 

Hen. 7. 

4. (Fines.) 266.276 

Hen. 8. 

32. e.2. S.6. (Limitation of OC' 
tions.) 267 

Edw. 6. 

2 A 3. e. 13. (Tithes.) 297 


Jac. 1. 

ia the ▼endor'a poasessimi, »«*- i. e.is. e.2. (Bankrupt.) 5S2 
empted foam atamp-duty, aa a con- si, c.16. (Limitataon of actaons.) 
met Tolacfttg to the sale of goods, 41 . n. 

wUiin the sttt. 46 GeomS* 

SekeAibilkH,!. tUe Agreeemit Car. 2. 

Ti f lylfen WMev. d/MntiHh 11 I2m e,-tm (Gunpowder.) 499 

Ann. 



STATUTES. 


Akn. 

3 & c« 9> (PromisBoiy noteii^ 

Pi^ 326 

7m C.38. {Loc<Um) Rectory oF^oj^ 
united to deanery of Wtnd- 
tor.) 48 

9. c>4i c<2. (Gaming.) 141 


Geo. S. 

2. C.25. (Forgery.) 328 

7. C.8. (Stockjobbing.) 419 

9. c. S6. (Charitable uses.) 359 
19. c. 37* (Insurance.) 234. n. 

29. I-. 16. (Gunpowder.) 499 

■ 

Geo. 3. 

(Road Act. Banbury to Lut- 
tenoorth.) 29 

6. V (Sti^rdthtre and Worcester 

10, I. Canal.) 151 

IS. C.78. S.82. (Highways.) 37 
17. e.26. s.4. (Annuity.) 8 

— C.42. (Bncks.) '502 

32. c. 78. s. 13. (Insolvent.) 494' 

33. c. 2. r.4. (Gunpowder.) 499 

— c. 34. (Ftiendly Societies.) 328 

38. e. 60. s. 30. (Land-tax redemp¬ 

tion.) 470. 473 

39. c. 6. s. 36. (Land-tax redemp¬ 

tion.) 470. 3 

39 & 40. c. 104. s. 12. (London 
Court of Requests.) 452 

42. c. 116. «. 120. (Land-tax re¬ 

demption.) 470 

43. Cm 84. M. 12. (Clergy residence.) 

48. 55 

- s. 19. (Licence of non-re¬ 
sidence.) 48. 52 

— S.20. (Licence by the 
Archbishop.) 52.56 

48. c. 14R Schedule^ Fartl.(Stamps.) 

11 


STAYING, Ac. 675 

49. e. 121. S.8. (BankEupta*Sureties.) 

Page 329 

52. C.S9. r. 11. (Pilot Act.) 256 

53. Cm 102. s. 7. (Insolvent.) 493 

54. e. 54. r.4. (Clergy non-resi¬ 

dence.) 52 

— ^m 17S. f. 12. (Land-tax redemp- 
tiqp.) 470 

STAYl^ AND SETTING 

• ‘aside PROCEEDINGS, 

And see Abatement. Practice, 
IX.. 

1. A party may apply to set aside 

proceedings for irregularity at any 
tune belbrc the irregular party baa 
taken a further step, if the latter has 
not by the delay of tlie former been 
induced to place himself in a worse 
situation than he would have been 
in if the other hod come earlier. 
Dandv. Barnes. 5 

2. A party who would set aside pro¬ 
ceedings for irregularity, must ap¬ 
ply instantly after the irregular 
party has taken the first fbrther 
step , if he lets him take a second 
further step, he waves the irre. 
gulanty. Fletcher v. Wells, 191 

S. Where a Defendant sued by a 
wrong name omits to plead in 
abatement, and suflers the Plaintiff 
to proceed to judgment, though he 
never has appeared to the wring 
name, the Court will not mterfeea 
to sec aside the proceedings. 
Smth V. Patten. 113 

4. Where the Court hod given time 
to one of the baik to justify befine 
a Judge at Chambers in the vaca¬ 
tion, a Judge's sunuBona im fiir- 
llier tiaM^ retumsible before tha 

origiiial 



STEWARD. 


TITLE. 


676 

original tima bad expired, oper¬ 
ates as a stay of proceedings. 
Redford v. Edte. Poge 2i0 

STEWARD. 

s 

1. A steward of a manor is entitled to 
be paid for admusioiu of a tenant 
to several copyholds only accord¬ 
ing to a ^anium menutp unless 
certaia fees are provsJ-ito be due 
by tlie custom of hismbnor., £oer- 
exi V. Cfyn, 425 

2s There is no general cubtomfor all 
copyholds. «£. 

And therefore, although the stew¬ 
ard at the tenant's request prepare 
bix several admissions on separate 
instruments to six tenements, he is 
not entitled to six times the fees 
which are due on the first, there 
boing less labour in preparing the 
five last than the first. 425 

STOCKJOBBING, 
Ampndmext, 10, 11. 

I 

STOPPAGE IN TRANSITU. 

A resale of goods by a \endec, and 
payment to him, does not destroy 
the vendor's right of stoppage t. 
tranntu. Craven v. Byder. 433 

SUGGESTION, 
Bankrupt, III. 3. 

SURETY, 

Ser Hbfi.bvjn. Bankrupt, IV. 2,3. 


T 

TENANT, 

See Elegit, and Party Walx. 


TENDER. 

1. A, tender of a larger sum, requTr- 
big change, is not sgood tender of 
a smaller sum. Page 396 

SJ A plea of tender of half a year's 
rent siiinply,is not supported by evi¬ 
dence of a tender of the half yearns 
rent, requiring the lessor to get 

I change and payback the proper^- 
tax. HoSt/uon v. Cooke. tJ. 

TITHES, 

And eee Fines and Recoveries, 
Amendment oe. 

1. In on action for not setting out 

tithes, the onus of proving that the 
land is barren, lies on the Defend- 
anU 297 

2. The proper test of barrenness with¬ 

in this statute, is, whether the land 
requires extraordinary cxpence ei¬ 
ther in manure or labour to bring 
It into a proper state of cultiva* 
tiun. fb. 

3. The statute 2 & 3£dtu. 6- e. 13. is 

a remedial act, and in an action 
thereon the Court will grant a new 
tnol fur the mistake of the jury. 
Lord Seliea v. Powell. ib. 

4- A parishioner who has compound¬ 
ed with the parson one year for his 
tithes, and has« not determined the 
composition, cannot set up os a de¬ 
fence to an action for the next 
year’s composition-money tliat the 
I^ointifF 16 eimonsaeus. Brookshjf^ 
clerk, V. Wails. 3SS 

TITLE. 

Semilej that the owner of land agree¬ 
ing to grant alease, does not there* 
by ImpliedJj engage that he has a 

good 



TITLE DEEDS. 


VENIRE DE NOVO. 679 


good title to the fee-simple, and 
that he will Oliver a wntt€||i ob- 

fltnct. Ten^kr^Browu, PageOQ 
TITLE DEEDS. 

1 . If the vendor of a leasehold estate 
dehrers the conveyance as an 
escrow, to take effect os a deed on 
payment of the residue oftlie pur¬ 
chase-money. the property m the 
title deeds of the estate is so 
vested in the vendees that the 
vendor, obtaininf* ^ possession ^ of 
them, and pawning them, confers 
on the pawnee no right to detain 
them after tender of the residue ol 
the purchase-money. Jlonper and 
Antdher^ Asstgum a/ WMn^ v. 
BamAoHom and OihtrsM ^2 

TOLL, 

See Canal Company. ■ 

m 

TRESPASS. 

See SliEUlFFS, AND Ship 

TRIAL, 

Practice, IV, Jury, 1- 
TRUSTEE, 

See Action on the Carf. 

U and V 

VARIANCE, 

See Pleading, III. Deed, 5. lifsu- 
EANCE, II. 1. Tender, 2. , 

Im A lease granted liberty to make 


lerels, pita, and soughs. A de¬ 
claration in covenant stated it os a 
liberty to moke slougba: held that 
by die rule, uoscHur a soci», the 
Court could discover this to be the 
word soughs, only misspelt, ami 
^at It was not a fhtal variance. 

0 Page VHp 

2. A declaration described lands de¬ 
mised tlrflein the parish of A. and 
Af. j the deni clpniised lands in the 
parishes of 11. A M., the Couit 
held the variance iiital. id. 

S. Lands in the occupations of A , Bm 
A C., intended of the several oc¬ 
cupations of A . Bm A Cm Morgan 
V. Edwardsm tb . 

VENDOR AND VENDEE, 

And see Stoppage in Thansitu. 
Pawnee. Title. 

1 . A bankrupt's assignees liod con¬ 

tracted for the sale of his copyhold 
lands, and received a deposit. The 
commission «as afterwards super¬ 
seded, because, when it issued, the 
petitioning creditor's debt was not 
due. Another conunission issued 
upon the petition of another cre¬ 
ditor, and tlic sumo assignees were 
cliosen. Held that tlic Plaintifl^ hav¬ 
ing nbandoned Ins contract pending 
the old commission, might reco* 
ver bock his deposit. BarUeti v. 
TuchiHm 259 

2. In a Court of law eveij title that is 

not bad is marketable, Rmadfy v. 
JameSn 263 


VENIRE DE NOVO, 


See JuEY. 


VENUE, 



678 


VENU£. 


WILL. 


VENOE,' 

Anil see Amendment. 7. 

1. If • trench cnt in the county of 

JV. cBuiesthe Plaintiff'B londuto be 
overflowed in the county of al¬ 

though a statute requires all actions 
to be brought and tned in the 
county where the cause of action 
arises, the action inajFtic brought 
and tried in IV. Sutton v. darie. 

Pqge 29 

2. The Court will not. without rea¬ 

sonable ground shewn, permit a 
Plaintiff to amend by changing the 
venue. A^s v. JBuston. 408 

3. The Plaintiff may retain the venue 
where he has lud it. on under¬ 
taking to gpve material evidence in 
any county, in which, if the venue 
were Imd. the Defendant could not 
truly make the usual affidavit to 
diange the venue from that county. 

564 

4 . Evidence of any fiict matorTal to 

the cause, though it go not to the 
whole cause of action, satisfies the 
undertaking given to retain the 
venue. t6. 

5. When the cause of action arises 

in a foreign country the Plaintiff 
noi^ retain the venue without any 
nndertaking to give material evi¬ 
dence. Savory V. Spooner, Neale 
V. NeeX. 565. 566 

USES, 

And see Fines and Recovekies, 
AIundment of. 

1 . A grant of lands in trust perpe¬ 
tually to repair, and, if need be. 
rebuiU a vault and totab "S^nAtng 
on the landt permit the Hme 

la 


to be used a fhmilj vault fiir the 
doaor and her ihtnlly. ia not a cha¬ 
ritable use within die itatute9<r.2. 
e. 36. 839 

2. If there be in a deed one limitation 
which is to • duvitable use within 
the statute 9 G. 2.0.36., that statute 
does not therefore avoid odier limi¬ 
tations in the some deed, which are 
not within the act. Doe v. Pitcher. 

lb. 


w 

WARRANT OF ATTORNEY, 
See Amendment, S. 8. Annuity. 
Fines. Amendment or Dees. 

WARRANTY, 

See Evidence, II. 7. 

Warden of the fleet. 

No action can be regularly com¬ 
menced agwnst the Warden of the 
Fleet in tune of vacataon. Crook 
V. Eyles. 947 

Stock v. Ei^es. 352 

watercourse. 

See Action upon the Case. 

WILL. 

An executor of a testator possessed 
of real and personal estate, cloathed 
with a trust to pay debts, and to 
lay out mon^ for the benefit of 
the testator's children, and with a 
power to sell freehold lands in fee, 
but taking no benefidal mterest 
undw dm will, ia a good at te sti ng 

witness 



WITNESS. 


WORK AND LABOUR. 679 


Witness to tlie will. Phippa and 
Another v. Ptlchoi, 

WITNESS, 

AndaceWiLh. Attesting With Edtf. 

1 . The Court will not grant an at¬ 

tachment against a witness, for dis¬ 
obedience to a subpcendf unless it 
iie a clear case of contempt. Home 
y. SmUh, 9 

2 . If a witness is bond fide sent for 
from a foreign country for the sake 
of hiB testimony in an intended ac¬ 
tion, though the wilt IS not auhd 
out until after his arrival, the Plains 
tiff IS entitled in that cause to the 
costs of bringing him over, his sub- ^ 


sistence, and compensation for hus 
loss of time spent here pending the 
suit for the purposes thereof, and 
to the costa of liis rotuni. 88 

3. But if, the witness being sent for 
to give evidence in one action,* the 
Plaintitt uses hts testiinuiiy in An¬ 
other action against a different 
party, and relxaes his diligence in | 


the first, he is entitled in the se-. 
cond action to the costs only of the 
witness’s subdstence end detention 
for the purpose of the second so 
tioq but not of lus voyage bidier 
or of his return. 2Veinoin v. Bar^ 
rHtm Same v. Fatih, Pdge 88 
4-. The inscjvent debtors' court ie 
such a court aa privileges parties 
and witnesses attending from ar- 
' rest errndo, morando, el redeundom 
JVtlbngham v, MattAetoe, S5fi 

WORK AND LABOUR, 

See Affidavit to hocd to bail. 5« 

employed by the Defendant 
to transport goods to a foreign 
market, delegates the entire em» 
ploymeut to the Plaintiff, who pc^r- 
forins It without the pnvjty of the 
Defendant, Held that the Plaintiff 
cannot recovesr from the Defendant 
a compensation for such service. 
Schtnaltng v, Totnltnecnm 147 
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